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TRINITY  TERM,   1823. 

masssssssa  1823. 

Ex  parte  Cjesar  Hawkins.  fVkitumiu^f 

JLLATTf  last  Term,  obtained  a  rule  to  shew  cause  A  conviction 

^  a  writ  of  habeas  corpus  should  not  issue  to  the  com-  ^..47.  g,  i* 

■aader  of  his  Majesty *s  ship  Severn,  commandiug  him  to  ^'''*^*^{^**' 

bring  np  the  body  of  Casar  HawkinSf  who  had  been  con*  foreign  ipirit* 

victed  under  24  Geo.  3.  c.  47.-  s.  1,  and  sent,  by  virtue  forfeimrc* 

^  I  Geo.  4.  c.  1 10,  on  board  that  ship,  to  senre  in  his  jJj^rfSij^&c. 

Majcsif*s  naval  service.    That  part  of  the  conviction  on  ;"^it|>>a  ^b« 

,.,',..  ^  .        ,  .       -      limitAof  afiort 

TOjcfi  the  objections  after-mentioned  arose,  was  in   tb?  of  this  klnf- 

fonn  following:-  STw' ?ole 

«  Be  it  remembered,  that  on,  8cc.,  C.fl.  hath  been  fccoofit^tlnit 

'  '  ,  the  party  eon* 

ooly  convicted  before  me,  A.  P.  Esq.  &c.  of  having  been  victftd  U  a 

found   and  taken  on    board  a  certain  vessel,   to  wit^  a  j^ct,  and  that 
smack,  subject  and  liable  to  forfnture,  under  the  provi-  ^  IJS^dina 
ma  of  a  certain  Act  of  Parliament  made  and  passed  in  o"  her  ▼oyaae, 
tbe  24  Geo.  3.  for  that  the  said  vessel  was,  on,  &c.  found  thev  permit, 
fevering  within  the  limiu  of  a  port  of  this  kingdom,  to     "'»  *®* 
tit,  the  port  of  Rye,  in  the  said  county  of  SimeXf  and 
Attn  and  there  having  on  board,  &c." 

TOL.  II.  A 


S  CASES   IN    THE    KING's    BENCH, 

1823.  By  45  Geo.3.  c.  121.  8.7,  every  person,  being  a  sul 

«^*^^  ject  of  his  Majesty f  who  shall  be  found  on  board  ai 
Hawkins*  vessel  liable  to  forfeiture,  under.any  of  the  provisions  < 
that  or  any  other  act,  for  being  found  at  anchor,  &c.,  ms 
be  taken  before  a  Justice,  and  dealt  with  in  the  manni 
therein  directed;  and  by  24  Geo.  3.  c.  47*  s.  1,  it 
enacted,  that  if  any  vessel  shall  be  found  at  anchor,  < 
hovering  within  the  limits  of  any  of  the  ports  of  th 
kingdom,  or  within  four  leagues  of  the  coast  thereof,  ( 
shall  be  discovered  to  have  been  within  the  said  limits  c 
distance  (not  proceeding  on  her  voyage,  wind  and  weathe 
permitting,  unless  in  case  of  unavoidable  necessity  am 
distress  of  weather,  of  which  necessity  and  distress  th 
master  or  other  person  having  the  command  of  such  vesse 
shall  give  notice  and  make  proof  before  the  collector  ( 
the  customs  of  any  port  within  the  limits  of  which  tli 
vessel  shall  be  found,  immediately  after  her  arrival),  ha^ 
ing  on  board  any  brandy,  &c.,  shall  be  liable  to  forfeitun 
It  was  objected,  that  the  conviction  was  bad,  first,  be 
cause  it  did  not  shew  that  the  defendant  was  a  subject  c 
his  Majesty,  and  liable  to  punishment  for  being  in  a  vessc 
found  hovering;  and  second,  because  the  mere  act  c 
hovering  was  no  offence,  unless  the  conviction  went  on  t 
shew  that  the  vessel  was  not  proceeding  on  her  voyage 
wind  and  weather  permitting,  &c. 

Jervii  now  shewed  cause,  and  contended,  first,  that  a 
the  24  Geo,  3.  c.  47*  s.  1,  was  general  in  its  terms,  an( 
did  not  mention  subjects  of  his  Majesty,  the  convictio 
need  not  necessarily  shew  that  the  party  convicted  was 
British  subject.  If  the  defendant  here  was  not  a  Britis 
subject,  that  was  matter  of  defence  before  the  Justia 
which  he  was  at  liberty  to  prove;  but  the  conviction  nee 
not  shew  the  fact  afiirmatively.  Then  second,  the  statut 
comprehended  three  distinct  offences,  first,  being  foun 
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at  anchor;  second,  being  found  hovering;  and  third,  being        1823. 


discovered  to  have  been  within  certain  limits.     The  words 

Ex  pofi€ 

"oot  proceeding  on  her  voyage,  &c./'  were  in  a  paren-     Hawkims. 
tbeos,  and  evidently  applied  to  the  last-mentioned  oflTence ; 
and  consequently  need  not  to  have  been  noticed  in  this  con- 

TJcdoo. 

Plait,  contrd,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  the  offence  is 
Dot  sufficiently  described.     All  that  appears  is,  that  the 
vesiel  was  hovering  within  certain  limits.     A  vessel  may 
be  hovering  within  the  limits  of  a  port,  and  may  not  be 
proceeding  on  her  voyage,  and  yet  may  not  be  liable  to 
forfeiture.     She  may  be  prevented  by  stress  of  weatlief 
ftoffl  proceeding  on  her  voyage,  and  absolute  necessity 
may  compel  her  to  hover.     It  is  much  too  narrow  a  con- 
atmction  of  the  statute  to  say,  that  the  mere  act  of  hover- 
ing is  sufficient  to  sustain  the  conviction,  unless  the  cir- 
cumstances mentioned  in  the  parenthesis  are  negatived. 
This  objection,    therefore,  is  well   founded.     As  to  the 
<yther,  I  am  strongly  inclined  to  think,  that  the  jurisdic- 
^of  the  Magistrate  is  insufficiently  described,  inasmuch 
>s  the  conviction  does  not  state  that  this  party  is  a  British 
sabfect,  for  if  he  be  not,  he  is  not  guilty  of  any  offence, 
io  consequence  of  this  vessel  being  found  in  the  situation 
described.     It  is  very  easy  to  fill  up  these  convictions,  by 
atitbg  that  the  party  is  a  British  subject,  and  to  add,  that 
when  found  hovering,  the  vessel  was  not  proceeding  on 
her  voyage,  wind  and  weather  permitting. 

HoLROYD(a),  and  Best,  Js.,  concurred. 

Rule  absolute. 

(a)  BajfUffy  J.,  was  absent. 
A  2 
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1823. 


T^ad^ih        The  King  v.  The  Mayor  of  Liverpool,  in  the 

Matter  of  Price. 

The  50  Gm.  3.  JijiTTESON  moved  for  a  certiorari  to  remove  a 
91  G€«.t. eel.  conviction  under  the  Bread  Act,  50  Geo.  3.  c.  73,  into 
andTs  G^'.  3.    this  Court    The  object  of  the  motion  was  to  determine 

c.  6f,  makes      whether  s.  5.  of  that  statute  virtually  incorporated  ss^  36 

certain  emeiicl* 

aMou  ia  the     &  37  of  31  Geo.  2.  c.  29,  by  the  first  of  which,  the  cer- 

foree  resfe^.  ^^^^^  ^'^^  expressly  taken  away,  and  by  the  second  an 

*"K  ^  ^«  appeal  was  given  to  the  Sessions.     He  contended,  that 

and  by  i.  5,  although  s.  5.  of  50  Geo.  3.  c.  73,  was  a  general  clause 

giv^by^  of  reference  to  31  Geo.  2.   c.  29.   3  Geo.  3.  c.  6.   and 

tet^^n^e    ^^  ^^'  ^-  ^-  ^^'  y^*  *^  "*'*^  ^  satisfied  by  incorporating 

same  inbject     the  general,  without  including  the  special  provisions  of 

are  incorpo* 

rated,  except    those  Statutes,  one  of  which  took  away  the  certiorari^  and 

byUMtitatote.  ^^  ^^^^  8^^^  ^  appeal.     If  tliis  were  so,  then,  as  the 

lie  31  Gm.  f.  50  Q^^  2.  c.  73,  did  not  take  away  the  certiorari,  it  fol- 

37,  retpec-  lowed,  from  the  general  rule  of  construction  in  cases  of 

awa/thewrit  ^''  luiture,  that  the  party  convicted  was  entitled  to  the 

ud^iitraa      ^"^    ^®  ^^  ^^  ^*  ^*^P1P®'"^  (^)»  ^*  ^'  ^'^  Justices 
appeal  to  the     of  Surrey  (A),  Rex  v.  Dove  (c),  and  Kayes  case  (d). 

Sestions:—        •^  .^  -^ 

HeM,  that 

sf ^ISicono^       HolUngshed  shewed  cause  in   the  first  instance,  and 

rata  those       contended,  first,  that  the  certiorari  was,  by  necessary  in- 

sections,  and 

that  on  a  eon-    terpretation,  taken  away  by  50  Geo.  3*.  c.  73.  s.  5;  and, 

the  latter  sta-  *^ond,  that  if  not  taken  away,  the  defendant  was  entitled 

SniH  uTtak'  ^  "PP«>'»  under  31  Geo.  2.  c.  29.  s.  37,  and  therefore  the 

away,  and  an  motion  for  a  certiorari  came  too  early.     He  cited  Rex  v. 

appeal  gtvea.  gp^^^^^  ^^^  3,jj  jj^  ^^  Eaton  (/). 

<«)  3  B.  &  A.  414.  (d)  1  D0WI.&  Ry.  436. 

/    (6)  2  T.  R.  510.  («)  2  T.  R.  198. 

{e)  3  B.  &  A.  596.  (/}  Id.  89. 
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Tbe  Court  took  time  to  consider  of  the  cue,  and        1823. 
jadgment  was  now  delivered  by 


Th«  Kmo 

Abbott,  C.  J.— This  was  a  motion  for  a  ceHiorari  to  ""^  ^f^'®* 
remove  a  conviction  under  50  Geo.  S.  e.  73.  It  was  con«  Livirpoou 
tended  that  the  writ  of  certiorari  is  in  effect  taken  away 
bj  that  statute,  and  that  an  appeal  is  given  to  tbe  S^s- 
MDs.  We  are  all  of  opinion,  that  tbe  writ  of  certiorari 
u  taken  away,  and  tbat  an  appeal  lies  to  tbe  Sessions. 
Tlie  act  in  question  is  entitled  '*  An  Act  to  alter,  explain, 
■d  amend  tbe  Laws  now  in  force  respecting  tbe  Trade  of 
Bikers,  residing  out  of  tbe  City  of  Lotidon,  or  tbe  Liberties 
liwreof,  or  beyond  Ten  Miles  of  tbe  Royal  Exchange/' 
Hie  title,  tberefore,  skews  tbat  tbe  object  of  tbe  statute 
WIS  to  alter,  explain,  and  amend  tbe  laws  tben  in  force. 
It  begins  by  reciting  tbe  title  of  an  act  of  31  Geo.  2. 
t.  %9;  anotber  of  3  Geo.  S.  e.  6.;  and  anotber  of 
13  Geo.  3.  c.  62;  and  tben  it  proceeds,  <'  And  wbereas 
mne  of  tbe  regulations  and  provisions  contained  in  tbe  said 
Kveral  acts,  bave  been  found  defective,  and  in  some  re« 
•pects  injurious  to  tbe  bakers  and  tbe  public;  and  it  is 
Aerdbre  expedient  tbat  tbe  same  sbould  be  altered  and 
laaaded,  and  more  effectual  provisions  made  for  ascer- 
t^Mg  tbe  due  weigbt  of  bread,  and  for  tbe  better  ob» 
«er?aoce  of  tbe  Lord's  day,  commonly  called  SundojfJ' 
Tbe  former  acts,  tberefore,  are  not  in  terms  repealed, 
cicept  ao  far  as  tbey  are  bereby  altered.  Tbe  first  sec* 
iem  imposes  a  penalty  on  bakers  for  selling  bread  sboft 
€f  weight;  the  second  requires  tbat  bakers  shall  keep 
vdgbts  and  scales ;  tbe  third  contains  a  provision  against 
kskiog  on  Sunday;  tbe  fourth  contains  an  exception 
as  £ivor  of  tbe  rights  and  liberties  of  tbe  Universities; 
lod  tben  comes  tbe  fifth  section,  upon  which  arises  the 
fiestiony  whether  this  or  any  of  tbe  other  acts  is  to  he 
construed  so  as  to  take  away  tbe  certiorari.    Tbe  Ian* 
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1823. 


The  KiHO 

V. 

Tbe  Mayor 
of 

LlVBRFOOL. 
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^uage  of  it  is  this : — **  That  all  powers,  authorities,  pro- 
visions, directions,  penalties,  forfeitures,  clauses,  matters, 
and  things  contained  in  the  several  acts  now  in  force,  not 
altered  or  varied  by  any  of  the  provisions  of  this  act,  as 
far  as  the  same  can  be  made  applicable,  and  can  be  ap- 
plied for  the  carrying  into  execution  the  purposes  of  this 
act,  shall  be  used,  exercised,  and  put  in  execution,  for 
i^n forcing  the  regulations,  provisions,  and  directions  of  this 
act,  in  such  and  the  same  manner  as  if  the  same  were 
herein  contained,  and  were  at  large  re-enacted  and  made 
part  of  this  act ;  and  the  penalties  by  this  act  inflicted 
shall  be  recovered  and  applied  in  like  manner  as  the  pe- 
nalties by  the  said  several  other  acts  inflicted,  are  directed 
to  be  recovered   and  applied.''    The  question  therefore 
turns  upon  the  effect  of  this  fifth  section,  founded  as  it  is 
•n  other  acts,   which  it  notices  as  bearing  on  the  same 
subject.     Now  a  general,  and,  I  must  say,  an  important 
question  is  raised  upon  this  motion.     It  is  perfectly  clear, 
that  according  to  the  general  rules  and  principles  of  law, 
a  certiorari  issues  from  this  Court,  unless  some  Act  of 
Parliament  has  taken  it  away  in  express  terms.     So  on 
the  other  hand  an  appeal  to  the  Sessions  against  the  convic- 
tion of  Magistrates,  does  not  lie  unless  the  Act  of  Par- 
liament gives  it.     These  two  general  principles  are  now 
clearly  established.     The  question  therefore  turns  entirely 
upon  the  construction  of  this  section.     The  clause  itself 
is  not  altogether  free   from  ambiguity.     Construing    the 
statute  as  a  repeal  of  the  recited  Acts  of  Parliament  as  to 
those  purposes  for  which  it  was  passed,  we  see  that  it 
snakes  alterations  in  some  clauses  of  the  previous  acts,  and 
amends  others,  but  it  does  not  make  any  alteration  as  to 
^hat  had  been  previously  established  by  31  Geo.  2.  c.  99. 
8S.  36  &  37,  which  give  the  appeal,  and  take  away  the 
certiorari.  We  are  therefore  of  opinion,  and  feel  ourselves 
called  upon  to  say^  upon  the  whole,  that  although  some 


TRINITY    TERM,    FOURTH    CEO.   IV.  7 

obscurity  exists  in  ibis  particular  section  by  tbe  introduce        1828. 

tion  of  too  many  words,  yet  that  it  was  the  intention  of     -,.^*^ 
1    T     *  I  *  ac  aIVw 

tbe  JLegislature  to  leave  tbe  provisions  of  tbe  former  acts^  v, 

as  tbey  regard  tbe  appeal  and  certiorari,  in  full  force;  and  of 

consequently  tbat  tbe  appeal  still  lies,  and  tbe  certiorari    ^'"▼■■'oot* 

18  taken  away.    We  are  of  opinion,  tberefore,  that  the 

party  applying  must  take  nothing  by  bis  motion. 

Rule  refused. 


The  King  r.  Tbe  Justices  of  Worcestershire.      HMtcMbty, 

Jaat  18. 

\JN  shewing  cause  against  a  rule  nisi,  for  a  mandamus  Where  ex- 
to  the  Justices  of  Worcestershire^  commanding  them  to  the  poor,  de- 
proceed  to  hear  and  determine  the  complaint  of  T.  Fo-  ^^^^J!^ 

rester,  D.  D.,  against  the  late  churchwardens  and  over-  •een,  a  certi- 

ficated  bahuice 
8eers  of  the  poor  of  tbe  parish  of   St.  John  in  Ben*  sheet  of  the 

wardine,  in  tbe  county  of  Worcester,  for  not  signing,  fSJJd^'Jli. 
passing,  and  delivering  to  tbe  succeeding  overseers  and  burseddnring 
diarchwardens,  an  account  in  writing  of   their  receipts  which  they 
lad  payments  of  money  in  the  year  during  which  tbey  without  any  ' 
we  in  office,  conformably  to  tbe  provisions  of  17  Geo.  2.  l^^^^^\ 
€.58,  the  case  was  this: — The  late  overseers  of  tbe  pa-  Held,  that  this 
mb  bad  been  summoned  before  tbe  Justices  for  not  bav*  ficient  com- 
flig signed  and  passed  their  accounts,  in  pursuance  of  the  iJ^gInksI^c^ 

statute,  when  it  appeared,  tbat  one  of  the  overseers  had,  fn^  mandamas 

rr  »  '  Ifsned  to  the 

OQ  the  1st  Jpril  last,  delivered  into  and  verified  before  a  Jotticet  to 
Justice  of  the  Peace,  a  piece  of  loose  paper,  purporting  terroineacoDi- 

lo  be  an  account  of  the  receipts  and  disbursements  for  P'^"^  f^'  ^^ 

^  properly  ac- 

ihe  year   1822,    containing    merely    the  gross  sums  of  counting  par- 
asooey  levied  and  disbursed  during  tbe  year,  without  any  gutnte. 
other  document  or  voucher.    The  Justices  were  of  opi- 
nion, that  although  the  account  thus  certified,  was  not 
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1823.        sacb  at  was  required  by  the  sUtute,   yet  inasmuch  at 


-..     „  some  sort  of  account  had  been  rendered  by  the  overseer. 

The  Kmo  i  1  •  J 

«•  they  had  no  authority  to  proceed  in  the  complaint,  and 

The  JuSTICKS 

of  compel  the  delivery  of  a  more  full  and  proper  account, 

^®"""***  and  therefore  dismissed  the  summons.    The  affidavits,  on 

the  part  of  the  overseers,  stated,  that  the  accounts  had 
always  been  certi6ed  by  the  overseers  of  St.  John^s,  in  the 
way  mentioned,  and  that  the  accounts  had  been  regularly 
kept  in  books,  which  books  were  handed  to  the  new  sets 
of  overseers  when  successively  appointed.  The  question 
now  was,  whether  the  mere  delivery  in,  and  certifying  a 
balance  sheet  of  the  receipts  and  disbursements,  was  a 
sufficient  compliance  with  the  statute,  which  requires, 
that  the  churchwardens  and  overseers  of  the  poor,  shall 
yearly  and  every  year,  within  fourteen  days  after  other 
overseers  shall  be  nominated  and  appointed  to  succeed 
them,  deliver  into  such  succeedii^  overseer,  a  just,  truCi 
and  perfect  account  in  writing,  fairly  entered  in  a  book 
or  books  kept  for  that  purpose,  and  signed  by  the  said 
churchwardens  and  overseers,  of  all  sums  of  money  by 
them  received,  or  rated  and  assessed,  and  not  received,  &c. 
which  account  shall  be  verified  by  oath  before  one  or 
more  Justice,  &c.  and  in  case  they  refuse  so  to  do,  it 
shall  be  lawful  for  any  two  or  more  Justices  of  the  Peace 
to  commit  him  or  them  to  the  common  gaol,  until  he  or 
they  shall  have  given  such  account. 

Puller  and  Campbell  shewed  cause  against  the  rule^ 
and  contended,  that  inasmuch  as  it  had  been  determined 
by  this  Court  in  Rex  v.  Carrocke{a),  that  if  any  account 
has  been  rendered  before  the  Justices,  although  imperfect^ 
the  Justices  could  not  take  any  steps  to  commit  the  over- 
seers under  the  provisions  of  43  Elix.  c.  2,  a  mandamua 
would  not  lie.    In  this  case  an  account  of  the  gross  8um# 

(a)  1  Bott.  P.  L.  «99.    Show.  395, 
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reerifed  and  expended  bad  been  rendered^  which  was  1823. 

iworn  in  the  affidavits  to  have  been  always  the  usual  and  ^^'^ 

tccostomed  mode  of  rendering  the  overseers  accounts,  in  «. 

the  parish  of  Si.  John.     It  was  also  sworn,  that  the  ac-  '^^  J^Ticas 

counts  were  kept  regularly,  and  passed  from  one  set  of  WoHCMTia- 
oterseers  to  another,  and  that  the  accounts  were  always 
Moessible  to  the  parishioners. 


Abbott,  C.  J. — ^That  certainly  will  not  do.  Deliver- 
si|  in  a  summary  or  balance  sheet  of  the  monies  received 
aad  expended,  is  not  such  an  account  as  the  statute  re- 
sales* The  overseers  must  do  a  great  deal  more  than 
Aey  appear  to  have  done  in  this  case.  They  are  to  give 
to  the  succeeding  overseers  a  just,  true,  and  perfect  ac* 
cooDt  in  writing,  fairly  entered  in  a  book  or  books  to  be 
kept  for  that  purpose,  of  all  sums  of  money  by  them 
iccoved,  or  rated  and  assessed,  and  not  received.  Now, 
t  BMre  balance  sheet  will  not  shew  what  sums  have  been 
tatsd  and  assessed,  and  not  received.  The  overseers 
dcirlj  ought  to  verify  and  deliver  over  the  sort  of  account 
Rfured  by  the  very  terms  of  the  statute.  The  usage 
lUted  m  the  affidavits  cannot  dispense  with  the  provisions 

tf&sActof 


111  other  Judges  concurred. 


Rule  absolute. 


JUmett  was  to  have  argued  on  the  other  side. 
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1823. 


We4u€9d«^,      The  King  v.  The  Justices  of  the  West  Riding 

of  YOEKSHIEE. 

Wlwre  a  vF  N  shewiiqr  cause  a^inst  a  rale  nisi  for  a  mandamiis  to 

Private  Inclo-  the  Justices  of  the  West  Ridii^  of  YarkMrtf  couunaiid- 
l^l^^^^  ing  ^n>  to  eoter  continuances,  and  hear  the  appeal  of 
«7  penoa  af-  7. 2{.  Beaumontf  Esq.  and  Diana  his  wife,  against  ao 
tbisg  done  ia  Order  nnder  the  bands  of  Jlf.  Stocks,  Esq.  and  W.Pilt' 
52faSr^  ex-  tivglofi.  Gentleman,  for  stopping  up  a  private  road,  set 

ccptM  totoch  >^|  „„der  4  Geo.  4,  ^  An  Act  for  incIosiiKr  Lands  in  the 
acts,  detemt-  '  ^  , 

MtioDt,orpro«'Manor  of  fFAi^/i^,  in  the  Parish  o(  Kirk  Eaton,  in  the 

r#Minlj&i^  West  Riding  of  the  County  of  York ;"  the  case  was 
nmTl^clorare  ^** ' — ^"  pursirance  of  a  notice  published  in  the  news- 
Act  were  di-  papers,  Mr.  Stocks,  a  Magistrate  of  the  county  of  Tork^  . 
Ibal  aod  coo-  ^md  Mr.  Pilkington,  one  of  the  commissioners  named  ia  j 
aiTord^'  wM  *^  ®^  above-mentioned,  held  a  meeting  for  the  purpose  \^ 
Mile  by  acorn  ^f  hearing  any  objections  which  might  be  urged  to  any  of 
m  magUtnttg  the  roads  set  out  by  the  commissioners  appointed  by  that 
•topping  «p  a  ^^  9  ^"d  ^^®  commissioners  having  set  out  a  certahi  pri- 
■et^*\^  ^H^  ^^  caniage  and  occupation  road,  in  which  Mr.  and 
the  local  act :  Mrs.  Beaumont  were  interested,  the  matter  was  heard  by 
appeal  lay  to  the  gentlemen  above-mentioned,  who  determined  that 
araintt  snch  ^^^^  ^^^^  ought  not  to  have  been  set  out,  and  by  their 
order,  there  order  disallowed  the  same.  Against  this  order  Mr.  and 
in  tlie  General  Mrs.  Beaumont  appealed,  but  the  Sessions  dismissed  the 
whl^"render.  sppeal,  on  the  ground  that  they  had  no  jurisdiction.  The 
of  J^2^**^fii^^  question  now  was,  whether  by  the  Private  Indosure  Act, 
and  conclutive  by  reference  to  tlie  General  Inclosure  Act,  44  Geo.  S.  c.  ]09» 

(which  it  recited),  the  order  in  question  was  such  an  ac^ 
determination,  or  proceeding,  against  which  an  appeal 
would  lie.  By  s.  44,  of  the  Private  Inclosure  Act^  it  is 
enacted,  **  that  if  any  person  or  persons  shall  think  him- 
self,  herself,  or  thembclves  aggrieved  by  any  thing  done 
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•r  omitted  to  be  done  in  pursuance  of  the  said  recited        1823* 


acty  or  of  this  act.  except  as  to  such  acts,  determinations^     _     „ 

'  ,        Tbc  KiN« 

or  proceedings  of  the  said  commissioner^  as  are  by  the  said  «. 

recited  act,  or  this  act,  directed  to  be  final,  binding,  or       ^oniie^'* 

coDclunve,  and  also  except  as  to  such  claims,  objections,  Wkst  Rii>iho 

■attersy  and  things,  as  by  this  act  are  directed  or  autho*    YoaaiMiaa. 

ned  to  be  ascertained,  settled,  tried,  or  determined  by  the 

veidict  of  a  Jury,  he,  she,  or  they  may  appeal  to  the  Ge* 

unl  Quarter  Sessions  of  the  Peace  for  the  West  Riding 

of  the  coooty  of  York,  within  four  calendar  months  next 

lAff  tbe  cause  of  complaint  shall  have  arisen ;  and  the 

nii  court  of  Quarter  Sessions  are  hereby  authorised  to 

ietermine  such  appeal,  and  to  award  such  costs  as  to  them 

ihsU  seem  reasonable,  which  determination  shall  be  final 

sad  concltiaiTe,  and  shall  not  be  removed  or  removable 

by  ceriiarari,  or  any  other  writ  or  process  whatever.    By 

s.  8.  of  the  General  InclosureAct,  41  Geo.  3.  c.  109*  the 

eoowiiasiopers,  before  making  any  allotments,   shall  ap* 

point  pobiic  carriage  roads,  and  prepare  a  map  thereof  to 

be  deposited  with  their  clerk,  and  give  notice  thereof, 

and  appoint  a  meeting,  at  which,  if  any  person  shall  ob« 

ject,  **  tbe  eommissioners,  together  with  any  Justice  or 

iasdeea  of  the  Peace  of  the  division,  shall,  according  to 

tbe  best  of  their  judgment  upon  the  whole,  order  and 

fiaafif  direct  how  such  carriage  roads  shall  be  set  out.^ 

Tbee  follows  a    proviso    as    to  old   and    accustomed 

roads,  **  Provided  always,  that  in  case  the  commissioners 

iball  be  empowered  to  stop  up  any  old  or  accustomed 

road  passing,    &c.  the  same   shall  in  no  case    be  done 

vithoiit  the  concurrence  and  order  of  two  Justices,  and 

irtnch  order  shall  be  subject  to  an  appeal  to  the  Quar* 

tsr  Sessions  in  like  manner,  &c«  as  if  the  same  had  been 

eriginally  made  by  such  Justice  as  aforesaid/'    And  by 

s.  10.  of  the  same  act,  the  commissioners  are  empowered 

to  set  out  and  appoint  such  private  roads,  &c.  as  they  shall 
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1823.        tliink  requisite,  giving  such  notice,  and  subject  to  so 

^'^        examination  as  to  any  private  roads  or  paths  as  are  j 

«.  quired  in  the  case  of  public  roads,  &c. 

Tbe  JorricBt 

of  the 
Wirr  RioiMo      Littledale  and  J.  Blackburn  now  shewed  cause  agab 

YoaatHias.  the  rule.    The  question  turns  upon  the  words  of  tbe  Pi 

▼ate  Inclosure  Act.     By  s.  44.  an  appeal  is  given  to  i 

persons  aggrieved  by  any  thing  done  in  pursuance  of  th 

act,  except  as  to  such  acts,  determinations,  or  proceedin 

of'  the  commissioners  as  are  by  the  General  Inclosure  A 

directed  to  be  6nal,  binding,  or  conclusive.     Now  it 

clear  by  s.  8,  of  the  General  Inclosure  Act,  which  applii 

to  setting  out  public  roads,  that  the  order  of  the  commi 

sioiiers,  or  Justice  or  Justices  of  the  division,  shall  be  fin 

and  conclusive;  and  sect.  10.  which  relates  to  the  settin 

out  of  private  roads,  must  be  read  iu  the  same  way,  bi 

cause  it  expressly  subjects  the  proceedings  of  the  commit 

sioners  to  the  like  provisions  as  in  the  case  of  a  publi 

road,  and  consequently  the  order  of  the  commissioners  an 

Justices  would  in  that  case  be  final  and  conclusive.    Th 

case  of  Rex  v.   I'he  Dean  Forest   Inclosure   Commi 

sioners  (a),   is  a  decisive  authority  for  this  constmctioi 

There  is,  however,  a  slight  distinction  in  this  case,  be 

which  makes  no  difierence.    The  exception  here  b,  i 

'*  to  such  acts^  determinations,  or  proceedings  of  tbe  sai 

comnussionerSf  as  are  by  the  said  recited  act,  or  this  at 

directed  to  be  final,  binding,  or  conclusive.''    Now  th 

order  in  this  instance  is  not  an  act,  determination,  or  pre 

ceeding  of  the  commissioners,   but  of  a  commissioner  an 

a  magistrate  conjoined.    It  may  be  true  that  it  is  an  ac 

of  a  commissioner,  but  it  is  not  an  act  of  a  commisMons 

alone ;  it  is  an  act  of  a  commissioner  and  another  pefSM 

and  d  fortiori  it  comes  within  the  operation  of  tbe  8ll 

(«)  %  M.  6t  S.  80. 
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iod   lOth  sectioiis  of  Uie  General  Inclosure  Act ;  which       1B23, 
Btkcs  the  decision  of  the  commissioners  and  justices  con- 


jtMoed,  6iial  and  conclusiYe  with  respect  to  both  public  «. 

sad  prtvata  roads.  The  case  of  Rex  v.  The  JuUieet  o/*^^^"^" 
CmJkrUmd  (a),  is  perfectly  distinguishable  from  thb.  Wist  Ridimo 
theie  the  matter  at  issue  did  not  fall  within  the  YoaasHiaa. 

determinations  which  were  declared  by  the  Ge* 
ssnl  Incioaore  Act  to  be  final  and  conclusive.    On  these 

the  Sessions  did  right  in  refusing  to  hear  the 


SuniM,  cootri.    This  is  an  appeal  from  a  decision» 

Mef  the  commissioners,  but  of  a  commisnoner  and  a 

■spslrate,  for  stopping  up  a  private  road,  and  therefore 

Ike  case  does  not  come  within  the  8tli  section  of  the  Ge* 

asral  locloawe  Act,  which  applies  exclusively  to  public 

It  nay  be  true,  that  the  joint  order  of  the  com* 

and  justices  is  by  that  section  declared  to  be 

iaal  and  ccHiclusive ;  but  tion  comiai  that  the  10th  sec- 

liaa,  which  rektes  to  private  roads,  takes  away  the  appeal. 

Thit  aectioo  only  declares,  that  the  setting  out  of  a  private 

nad  shall  be  subject  to  such  notice  and  examination  as 

wnm«irrd  in  the  case  of  a  public  road ;  but  there  is  no 

that  the  order  of  the  commissioners  in  sucb 

U  be  &uil  and  conclusive,  and  therefore  the  Court 

by  mere  inference  say,  that  because  the  appeal  is 

away  in  the  case  of  a  public,  it  is  also  taken  away 

in  the  caee  of  a  private  road.     Express  words  are  neoes^ 

SBijtD  lake  away  the  right  of  appeal;  and  as  there  is  ao 

^laratjon  that  the  judgment  of  the  commissioners  shall 

aod  conclusive  as  to  a  private  road,  it  seems  rea-> 

that  in  this,  case  an  appeal  ought  to  lie.    Had 

been  a  determination  of  the   commissioners  alone, 

perhaps  there  might  be  some  weight  in  the  argument  on 

(«)  1  B.  &  C.  64. 
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1823.        the  other  side,  but  it  is  an  order  of  a  commissioner  and 

,_^^         a  justice.     The  exception  in  the  40lh  section  of  the  pri- 

o.  vate  act,  relates  to  the  determination  of  commissioners  only, 

of  tiM         *ud  has  no  reference  to  the  order  of  commissioners  and 

^**^5"*"®  magistrates ;  and  there  being  no  clause  in  the  Public  In* 

Yoaasaiai.   closure  Act  which  makes  the  determination  of  the  justices 

final  and  conclusive,  it  is  obvious  that  the  appeal  is  not 

taken  away  in  thb  case. 

Abbott,  C.  J. — I  own  I  am  of  that  opinion.  Ths 
40th  section  in  the  Private  Inclosure  Act  declares,  *'  that 
if  any  person  shall  think  himself  aggrieved  by  any  thing 
done  or  omitted  to  be  done  in  pursuance  of  the  General 
Inclosure  Act,  or  of  this  act,  except  as  to  such  acts,  deter- 
minations, or  proceedings  of  the  said  commissioners  as  are 
by  the  said  recited  act  or  this  act  directed  to  be  final, 
binding,  or  conclusive,  8cc.  he  may  appeal,  &c/'  Now,  the 
exceptive  part  of  this  clause  does  not  mention  Justices, 
but  refers  exclusively  to  such  acts,  determinations,  and 
proceedings  of  the  commissioners  as  by  the  recited  act  are 
declared  to  be  final  and  conclusive.  I  cannot  say,  there- 
fore, that  this  order,  which  is  not  made  by  a  commissioner 
alone,  but  by  a  commissioner  and  a  justice  conjointly, 
comes  within  the  exception.  There  is  nothing  in  the 
General  Inclosure  Act  which  makes  the  determination  of 
the  Justices  final  and  conclusive.  On  the  contrary,  it 
the  conclusion  of  the  8th  section,  which  relates  to  the 
stopping  up  of  old  roads,  it  is  expressly  provided  that  the 
decision  of  two  Justices,  in  concurrence  with  the  ooan 
missiooers,  for  stopping  up  an  old  or  accustomed  roacb 
shall  be  subject  to  an  appeal  to  the  Sessions.  I  therefbii 
think  this  rule  must  be  made  absolute. 

• 

The  other  Judges  concurred.  I 

Rule  absolute. 
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IMS. 


The  King  v.  The  Inhabitants  of  Byker. 


N  appeal  against  an  order  of  two  Justices,  for  the  Where  the 
ival   of   William   Gray  and   Mary  his  wife,   from  colliery,  by 
gfUon-le-Spring,  in  the  county  of  Durham,  to  Byker,  jjlf^d  |."/A.j„ 
Northumberland,  the  Sessions  confirmed   the   order,  workmen  to 

be  emuloved 

xt  to  the  opinion  of  this  Court,  upon  the  following  in  the  cofUery 
,  for  one  whole 

year,  et  the 

y  indenture,  dated    23d    October,    1809,   between  wagei  of 
es   Potts,  of  Byker,  of  the  one   part,  and   several  good  day** 
yos  ^hose  names  or  marks  are  thereto  subscribed  (of  eeeding  foarl 
m  the  pauper,  William  Gray,  was  one),  of  the  other  27"a^"'ed.* 
,  the  said  J.  P.  hired  and  retained  the  several  other  ditional  when 
es  thereto,  and  they  hired  and  bound  themselves  as  exceeded ;  and 
unen  or  servants,  to  be  employed  in  a  certain  col-  foSeiriOf.i?. 

f  for  the  term  of  one  whole  year,  from  the  2Ist  Ja-  for  every  act 

,  of  diaobedi* 

y,  1810,  upon  the  following  terms  and  conditions: —  ence,  and 

I  the  said  J,  P.  should  pay  to  every  one  of  the  said  f^'^  ^y^^  1^]^ 

mm,  for  every  good  and  sufficient  day's  work,  not  ex-  i^?  ^®  ^^^'l^V 
,  .  .  ed  out  of  their 

ing  fourteen  hours,  in  single  shaft  pits.  Is.  I0d.per  wagei,)  witha 
»ttd  ^d.per  day  extra,  when  that  time  was  exceeded,  [hejarisdictimi 
I  lie  said  several  persons  hired  and  retained  by  the  ^hould'nofbe* 
More,    covenanted   with   J.  P.,  that  each  of   them  ousted  in  case 
ki,  in   their  several  stations,  diligently  perform  and  and  a  covc^ 
'  his  orders  and  directions  as  to  the  manner  of  work-  cArUmlL'thV 
he  colliery,  and  work  the  colliery  fairly  and  regularly,  roaster  shonld 
lereia  expressed ;  or  in  default  thereof,  should  forfeit  to  repair  the 
bee  (to  be  retained  out  of  their  wages)  the  sum  of  i^^n^io  the 
'9di,  for  every  act  of  disobedience ;  and  also  the  sum  *^.^**u/^J  H^ 
ti.  Gd.  per  day  for  lying  idle,  upon  each  hewer,  de-  works  at  the 

farthest  for  a 
week,  without 
m  wof  wages  to  the  workmen,  nnless  otherwise  employed :— Held,  that  this  was 
wtioiial,  and  not  an  exceptive  contract,  and  that  a  workman  who  had  served 
r  it  for  one  whole  year,  thereby  gained  a  settlement 
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Ifm.        poty  crane-fiuin^  oo-setter,  sinker,  drawer,  or  off-l 
man,  to  be  deducted  as  aforesaid;  and  for  everj 


The  Kifftf 

«.  day  which  they,  or  any  of  them,  so  hired  and  boan 

InNABiTAWTa  ^foresaid,  should  absent  themseWes  from  dieir  ei 

at  Bvasa.     ment,  or  should  neglect  or  refuse  to  ful6l  and  etccolsl 

whole  of  the  business  of  an  usual  day*s  work,  milcM 

▼ented  by  sickness  or  some  other  unavoidable  cause, 

defaulters  should  forfeit  and  lose  ( to  be  retained  as 

said)  the  sum  of  2s.  6d.  for  every  such  defisult,  refusd, 

neglect;  all  which  said  forfeitures  and  penalties 

be  deducted  and  retained  out  of  the  wages  or 

each  offender,  at  the  first  pay-day  next  after  the  of 

should  be  committed.    The  indenture  contained  a  prf 

viso,  tliat  the  indenture  should  not,  nor  should  anyCK 

venant  or  clause  therein  contained,  be  construed  to  extfl^ 

to  oust  or  exclude  any  Justice  of  the  Peace  from  ^ 

jurisdiction  or  cognizance  which  the  statute  law  of  fti 

kingdom  hath  given  to  such  Justices  over  masters  and  Mi 

vants;  but,  on   the  contrary,  that  each  of  the  seven 

parties  thereto  should  be  at  full  liberty,  notwithstandii 

any  thing  therein  contained,  upon  any  breach  of  any  i 

the  before-mentioned  covenants,  to  call  for  and  reqai 

the  aid  and  assistance  of  any  Justice  or  Justices,   to  CQ| 

pel  the  performance,  or  punish  any  breach  of  such  a 

venants,  as  far  as  by  law  they  could  or  might,  if  the  k 

denture  had   not  been  made.     It  was   covenanted  fl 

agreed,  that  in  case  the  said  J.  P.  should  think  it  neci 

aary,  at  or  about  Christmas,    1822,  to  repair,  alter, 

amend  any  engines  or  machines  of  or  belonging  to  t! 

said  colliery,  or  to  remove  or  prevent  any  obstructions 

hindrance  which  might  have  happened  to  the  same,  or 

do  any  other  thing  which  he,  his  executors,  &c.  shot 

think  needful  to  be  done  in  the  said  colliery,  or  the  wo 

ing  of  tlie  same,  thai  then  it  should  be  lawful  for  him 

•lop  ihe  workings,  at  all  or  any  of  the  pits  of  the  c 

licry,  for  any  length  of  lime,  not  exceeding  m  the  whi 
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he  space  of  seren  days,  without  paying  or  allowing  any        1828. 
or  suoM  of  money  to  any  of  the  several  parties  who     i^|^  kimo 


iKNild  thereby  be  prevented  from  doing  their  daily  work, 

and  except  such  of  them  as  should  be  employed  by  inHAaiTAinrt 

in  any  other  work  in  and  about  the  colliery,  or  other-     ^     v&sa. 

,  who  should  be  paid  or  allowed  reasonable  wages  for 

or  their  other  work.     Under  this  indenture,  the 

was  retained  and  hired  by  Mr. Po//s,  as  a  driver, 

served  under  it  for  an  entire  year,  during  the  whole 

which  time  he  resided  at  Byker.    At  the  time  of  the 

,  the  pauper  was  nnder  age,^  unmarried,  and  with- 

any  child.    There  was  no  evidence  that  he  had,  or 

noty    incurred  any  penalty  or  forfeiture  during  his 

s  service,  or  that  any  deduction  had,  or  had  not,  been 

from  his  wages.     The  question  for  the  opinion  of 

Court  is,  whether  the  pauper  gained  a  settlement  in 

her,  by  his  residence  there,  and  his  sendee  under  the 

ture. 

£•  Aldenon^  in  support  of  the  order  of  Sessions,  con- 
on  a  former  day,  that  the  contract  in  this  case  was 
leonditional,  and  not  an  exceptive  hiring,  and  therefore 
by  a  year's  service  under  it,  a  settlement  was  acquired. 
^Astinguished  this  case  from  Rex  v.  Edgmond{a)^  Rex 
\tGgieshead,  Easier,  1821,  not  reported  (fr),  both  of  which 

(«)  S  Barn.  6c  Aid.  107. 
if)  TIm  foUowiog,  however,  b  a  note  of  the  case  from  the  Eds. 


The  King  e.  The  Inhabitants  of  Oatbshbad.  Ig^i.     * 

^TWO   Jostiecs   removed    /m«c  IVard,  from  to  GoUAiud.  The  owner  of 

;'lhe  Sessions,  en  appeal,  confirmed  the  order,  and  sUted  tlie  follow-  »  colliery,  by 
hg  ease  for  the  opinion  of  this  Court  t —  hu^orkmrn  fur 

Bj  a  memorandnm  of  agreement,  bearing  date  5th  AprU^  1815,  a  whole  year,  but 
betwcea  J.  D.  of  the  one  part,  and  several  persons  therein  ^^^^^^^^ 

7lMifcdBriag  tan  days  in  the  Ckmtmat  holidays  ;  daring  the  working  dayt  they  were  to  receive 
IbttL  terday  wages,  and  if  they  neglected  to  work  on  any  one  day,  they  were  each  to  forfeit 
•  fcaai^  of  If.;  th<^  were  not  required  to  work  the  whole  day,  but  to  do  such  quantity  of 
Vtakatwaa  equal  to  a  full  day's  work,  and  as  soon  as  that  was  accomplished,  they  were  to 
ksitHhaty  to  go  where  they  pleased  ;  and  though  there  was  a  reservation  of  the  jurisdiction 

'  if  the  Justices  in  case  of  any  disputes : — Held,  that  this  was  an  exceptive  contract,  and  that 
who  had  served  onder  It  for  one  whole  year  did  not  thereby  gain  a  settlement. 


VOL.  II.  II 
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1828.        lie  iittisted  were  cases  oF  exceptive  contracts,  as  the  very 
terms  of  them  expressly  imported.    Here  there  was  no 


The  Riao 


«• 


The  named  (of  whom  the  pauper  was  one),  of  the  other  part,  it  wai 

lMHABiTA«TS  stipolmtod  sod  agreed  that  the  said  persons  should  work  In  a  ceitaiD 
of  B YKxa.  eoUiery  therein  mentioned  for  one  year,  ending  5th  -iprll,  iai4^  on 
the  terms  and  conditions,  and  subject  to  the  penalties  and  forfiritnres 
after  mentioned.  First,  that  the  labourers  should  work  for  the  whole 
year,  except  during  ten  days  In  the  Ckritimai  holidays,  when  they 
were  not  to  work,  nor  to  be  liable  to  any  penalties  for  not  worfcrnf. 
Second,  that  during  the  working  days  in  the  year,  they  were  to 
receive  each  U.  6d.  per  dum,  and  in  default  of  doing  any  work  hi 
any  one  of  those  days,  they  were  to  forfeit  and  pay  It.  each,  est 
penalty  for  their  negligence;  and  third,  they  were  not  required  to 
work  the  whole  day,  but  to  do  such  quantity  of  work  at  was  equal 
to  a  full  day's  work,  and  as  soon  as  that  was  accomplished,  they  were 
to  be  at  liberty  to  go  where  they  pleased.  Under  this  ngrtemeat 
the  pauper  served  a  year,  and  the  question  was,  whether  bytach 
service  he  gained  a  settlement  in  the  parish  in  which  the  colliery  was 
situated. 

J.  frtUkmt,  for  the  defendanU,  contended,  that  the  exceptions, 
reservations,  and  penalties  in  the  contract,  vitiated  the  settfemeat ; 
and  he  cited  Rex  v.  Edgvumd^  as  precisely  in  point. 

Tindal,  contri,  contended,  that  the  last  chiuse  of  the  agreement 
which  provided,  <<  that  nothfaig  herein  contained  shall  alter,  bind, 
or  affect  the  legal  remedies  which  usually  belong  to  roasters  and 
servants,  or  in  any  respect  have  relation  to  the  jurisdiction  of  Ma- 
gistrates in  cases  of  disputes  between  them,"  roust  be  taken  in  con- 
nexion with  the  previous  agreeroent,  to  work  absolutely  for  a  whole 
year,  and  if  so,  the  pauper  would  have  gained  a  settlement  by 
serving  under  it. 

AaBOTT,  C.  J. — I  aro  of  opinion  that  the  pauper  did  not  gain  a 
settlement  under  this  agreeroent.  It  is  an  exceptive  contract,  which 
coropletely  negatives  Uie  Idea  of  a  yearly  hiring  and  service.  The 
last  clause  of  the  agreement  cannot  control  its  previous  stipulations, 
and  Indeed  there  is  no  connexion  between  the  last  and  the  preceding 
clauses.  The  mode  of  punishment  for  any  breach  of  contract  is 
stipulated  for  between  the  parties  themselves,  and  supersedes  the 
control  which  the  Magistrates  in  other  cases  would  have  over  hired 
servants.  Under  this  agreement,  the  Magistrates  could  not  punish 
the  pauper  for  leaving  the  service,  which  event  is  contemplated  by 
the  parties,  who  agree,  that  for  any  default,  the  servant  shall  pay 
certahi  fines  or  penalties  for  neglecting  his  worlc.  I  think  this  case 
cannot  be  distinguished  from  Rex  v.  Edgnumd,    Tliere,  the  panper, 
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express  ezoeptioii.    There  is  no  limitatioo  as  to  any        182$. 
number  of  hours  durii^  which  the  pauper  should  work     ^^^  ^^^^^ 
each  day.    To  construe  this  an  exceptive  contract,  the  v. 

cioeptioa  must  appear  on  the  face  of  the  instrument  inBAaiTAaii 
itself.  If  by  the  custom  of  trade,  or  the  ordinary  manner 
iawhidi  servants  are  employed,  the  servant  is  required 
eaiy  to  work  certain  hours  in  the  day,  that  would  not 
tonstitate  an  exception  (6).  In  almost  every  contract 
there  most  be  some  exceptions  implied ;  as,  for  instance* 
a  clerk  employed  in  a  merchant's  cottnting-bousa 


hctOBidenitioo  of  weekly  wtges,  agreed  to  serve  a  bricklayer  for 
ttrae  yeara,  bat  In  case  he  should  neglect  his  master's  bnsiiiess,  or 
list  any  time  on  Ms  own  account  in  any  one  week  during  the  first 
ywr*  thfm^  that  his  master  should  deduct,  from  his  weekly  wages, 
b  ptopottien  to  any  over^work  which  the  |iaaper  might  do  in  any 
oae  week.  There  wrre  similar  stipulations  for  the  second  and  third 
years  of  the  term ;  and  it  was  also  agreed,  that  in  case  they  could 
sot  work  through  severity  of  weather,  in  any  one  year  In  the  winter 
tiaie^  then,  that  the  master  should  pay  no  wages  during  that  time, 
bat  slM>nld  permit  the  pauper  to  employ  himself  in  any  other  burfness. 
The  Court  held,  that  these  were  express  exceptions  in  the  contract, 
sod  thot  the  pauper  did  not  gain  a  settlement  by  serving  for  a  year 

it.  That  case  is  directly  in  point  with  the  p^resent.  It  Is 
Chat  here  the  pauper  is  not  to  be  under  the  control  of  the 

frr  the  whole  of  every  day. 


^TLSV,  J.-^Tbe  pauper  in  tills  case,  for  any  thing  that  appears, 
Brf||lhave  worked  for  any  other  master  during  the  year ;  for  if  by 
cttasrdliiary  strength  and  skill,  lie  did  a  quantity  of  work,  which 
be  equal  to  a  day's  work,  be  was  at  liberty  afterwards  to  do 
ks  pleased.  In  addition  to  Rex  v.  Edgwumd^  Rex  v.  Nertk 
h  also  io  point,  where  the  stipulation  was,  that  the  pauper 
work  twelve  hours  each  day  for  five  years,  as  a  weekly 
sad  that  was  held  to  be  an  exception  which  destroyed  Che 


Basr,  J*  («).-— The  stipulation  in  thb  case  is  to  do  a  certain  quan- 
Wtjf  of  work  daring  each  day,  and  as  soon  as  Che  work  is  performed, 
feoantnl  of  tiw  aMuter  ceases. 

Order  of  Sessions  confirmed. 

(«)  HolfWfdf  J.,  was  absent. 

(I)  Tide  Burr.  S.  C.  671.    i  Dongl.  583.    1  Barn.  &  Aid.  StS. 

B  2 
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1828.        tit  •  yearly  salary,  the  hours  of  rest  would  not  render  it 

_^^        an  exceptive  contract.    In  the  present  case,  it  was  quite 

V,  obvions,  that  the  stipulation  as  to  the  number  of  bonri 

IwHABiTAVTt  ^vinug  which  tlic  paupcr  was  to  work,  was  merely  in- 

ofBTKBa.     inxluced    as  a  mode  of   calculating  the  wages.     The 

hiring  was  general,  but  the  mode  m  which  the  wages  were 

to  be  paid,  and  the  work  performed,  was  special.    The 

stipulations  introduced  could  not  control  the  original  un^ 

qualified  hiring  for  a  year.    It  was  clear  that  the  pauper 

could  not  have  left  his  master's  service,  and  the  special 

provision  saving  the  ordinary  jurisdiction  of  the  Justices, 

was  quite  decisive  to  negative  this  as  an  exceptive  hiring. 

Tindal,  contri,  contended,  that  diis  was  an  exceptite 
contract,  plainly  manifested  by  the  stipulation  as  to  the 
quantity  of  labour  which  was  to  constitute  a  day's  work. 
Suppose  the  pauper,  as  soon  as  he  had  perforoMd  four- 
teen hours  labour,  refused  to  do  any  more,  could  be  be 
compelled,  by  the  interposition  of  a  Mq;istrate,  to  work 
any  longer?  If  not,  then  there  was  an  exception  in  the 
contract  which  destroyed  the  notion  of  a  conditional 
hiring,  and  no  setdement  could  be  gained.  The  priiH 
ciple  on  which  Rex  v.  Edgmond  was  decided,  must  go- 
vern this  case.  An  original  hiring  for  a  year,  will  not 
over-ride  the  subsequent  exceptions.  In  Rex  v.  Edg- 
mand  there  never  was  an  original  hiring  for  a  year,  and 
yet  the  stipulation  in  that  case  for  absence  from  woik 
during  frosty  was  held  to  render  it  an  exceptive  contract, 
and  defeat  tlie  settlement.  That  stipulation  is  similar  to 
the  provision  here,  respectiiq;  the  repairs  of  the  ma- 
chinery for  working  the  colliery.  But  Rex  v.  Gaieihead 
is  a  decisive  authority  against  the  settlement.  In  that, 
die  stipulations  were  neariy  similar  to  those  in  the  present 
case,  and  the  Court  held,  that  Rex  w.  Edgmond  was  not 
distiiqpibbable  from  it.     If  those  two  cases  were  pro- 


\ 


The  KiMQ 
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paif  decided,  they  must  govern  this,  and  conseqtiendy        1823. 

die  order  of  Sessions  must  be  quashed*    He  also  relied 

on  Mex  ¥•  Norih  Nibiey(a).  v. 

The 

iMRABITAIITt 

Tbe  Court  took  time  to  consider  of  the  case,  and     of  Bt&br. 
jadgmeDt  was  now  delivered  by 

Batlbt«  J. — Tbe  only  question  in  this  case  is,  whe- 
liKr  the  Uring  was  conditional  or  exceptive.    Many  cases 
«f  a  nature  similar  to  tbe  present,  are  to  be  found  in  tbe 
bokay    and  the  distinction  between  them  is  certainly 
ssbcle,  and  at  first  sight  not  easy  discernible*     But,  ad- 
vening to  them  in  an  aggregate  view,  the  real  distinction 
MtBis  to  be  this;  where  the  bargab  is  originally  made 
for  an  entire  year,  and  terms  are  introduced  indicating  a 
continuance  of  the  relation  of  master  and  servant  during 
the  whole  year,  but  there  is  also  a  provision,  that  in  a 
ghrco  event  it  shall  be  in  the  power  of  either  party  to 
suspend  or  tenninate  tbe  service  for  a  part  of  the  year; 
still,  if  the  service  is  in  fact  performed  during  the  whole 
;ear«   and  neither  party  avails  himself  of  the  condition, 
a  settlement  is  gained.    For  thb  purpose,  a  conditional 
Mag  is  tbe  same  as  an  absolute  hiring,  if  the  condition 
isoot  acted  upon.    But  where  by  the  terms  of  the  bar- 
gaa^  the  relation  of  master  and  servant  will  not  subsist 
darii^  a  whole  year,  without  some  further  arrangement 
being  made  between  the  parties,  the  hipog  is  exceptive, 
and  therefore  where  the  agreement  is  to  exclude  days  or 
howa  from  the  service,  that  is  an  exceptive  hiring.    It 
contended,  in  argument,    that  both  days  and  hours 
excluded  from  tbe  service  in  this  case,  by  the  terms 
of  the  agreement,  but  we  are  of  a  different  opinion.   The 
pauper  was  hired  by  indenture,  and  the  agreement  was, 
that  tbe  master  should  pay  U.  lOd.  for  every  good  day's 

(a)  oT.R.  21. 
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18^.        work  Dot  exceeding  fourteen  hours,  and  2d.  per  day  more 
Th^^        when  that  time  was  exceeded.    It  was  argued,  that  hj 
Tbe         that  agreement,  the  pauper  was  at  liberty  to  absent  him* 
of  B^'^xrJ*  ^'^  from  work  at  the  termination  of  the  fourteen  hours, 
and  that  the  master  could  not  compel  him  to  work  be- 
yond that  limited  period.     But  we  are  of  opinion,  that 
the  period  of  work  was  mentioned  only  as  the  measure  of 
wages,  that  the  contract  does  not  impose  any  limit  upoo 
the  work,  which  ought  to  be  reasonably  exacted  by  the 
master;  and  that  the  relation  of  master  and  servant  con- 
tinued throughout   the  whole  twenty-four    hours.     With 
respect  to  the  forfeitures;  we  are  also  of  opinion  that  the 
pauper  was  not  at  liberty  upon  the  payment  of  them,  to 
withdraw  himself  from   his  work  as  he  thought  proper, 
but  that  they  were  mentioned  merely  with  the  view  of 
compelling  uninterrupted  attendance;   and   this  view  of 
the  case  is  strongly  corroborated  by  the  subsequent  sti- 
pulation, that  nothing  expressed  in  the  indenture  should 
be  so  construed  as  to  abridge  the  ordinary  jurisdiction  of 
the  Magistrates.    The  clause  relating  to  the  repair  of  tbe 
machinery  has  also  been  relied  upon  in  favor  of  the  ap- 
pellants,   and  undoubtedly  if  that  can  be  considered  as 
an  exception,  this  was  a  contract,  not  for  an  entire  year, 
but  for  a  year,  minuM  seven  days.     We  are,  however,  of 
opinion,  that  it  cannot  be  so  considered,   but  that  this 
was  a  contract  for  a  year,  with  power  to  the  master  to 
stop  the  work,  if  he  should  think  right  to  do  so.     If  be 
had  done  so,  tbe  question  for  our  consideration  would 
have  been  different,  but  that  fact  is  not  found  by  the  case, 
and  therefore  this  was  a  bargain  for  a  year,  with  liberty 
to  suiipend  tbe  service,  and   was  consequently  a  coudi- 
tional,  not  an  exceptive  hiring.    The  distinction  between 
a  condition  and  an  exception  will    be  found  consistent 
with  ail  the  decisions  upon  this  subject.    Wherever  it  has 
been  held  that  a  servant  having  liberty  to  absent  himself. 
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ii  not  entitled  to  a  settlement,  it  will  be  found,  either        1823. 
tint  be  had  in  fact  taken  advantage  of  that  libertj,  or 


that  the  time  was  by  necessity  excepted  out  of  the  original  «. 

contract.    But  neither  of  those  alternatives  is  found  here;  iHBAaiVAirrt 
this,  therefore,  is  a  conditional  hiring,  and  as  the  con-     of  Bykie. 
£tioo  has  not  been  acted  upon,  the  pauper  has  gained  a 
•etfleinent  in  Byker.   The  order  of  Sessions  consequently 
vas  correct,  and  must  be  confirmed. 

Order  confirmed  (a). 

(«)Vide$Bott.2t  1.317.    Barr. S.  C.  280. 458. 753.   1  Dovgl.  391. 
1  East,  599.    IB.  &A.3)ef.    fId.5S0.    IM.  &8.  6tf.    3  Id.  999. 


The  Kino  r.  The  Inhabitants  of  Bawburgh. 

X  WO  Justices,  by  order,  removed  William  Peas  from  Where  a  pa- 
Si.  Andrafzf  in  Norwich^  to  Bawburgh,  in  Norfolk,  and  tice  wai  booad 
tbe  Sessions,  on  appeal,  confirmed  the  order,  subject  to  ^JeJ'^^'fbe 
the  opinion  of  this  Court,  on  the  following  case: —  order  wei  re- 

The  pauper  is  an  illegitimate  child,  bom  in  Greai  Mel*  the  indenture!, 
to%  in  Norfolk.    By  indenture  of  apprenticeship,  dated  ^^c^'eroof^ 
lllh  May,  1819,   he  was  bound  apprentice  to  Hemy  Held,  that  the 
Sapy,  a  bricklayer,  at  Bawburgh,  for  seven  years.    The  were  void  by 
mdenture  was  executed  by  the  churchwardens  and  overseers  c.  139.88.  i 
ef  Greai  Melton,  by  Sapy,  and  by  the  pauper,  attested  ^^idTw^- 

by  the  clerk  of  the  Magistrates ;  and  beneath  the  sig-  tlement  by 

,  .  ,  eerfice  under 

natnrea  of  those  parties  was  a  consent  by  two  Magistrates  thein, 

to  the  binding,  but  the  signatures  of  the  latter  were  not  at» 

tested,  nor  did  it  appear  whether  they  were  aflSxed  before 

or  after  the  execution  of  the  indenture  by  the  other  parties. 

The  Magistrates'  order  for  the  binding  was  regular,  and 

was  referred  to  in  the  indenture,    but  not  by  the  date 
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1828.        thereof.    The  indenture  bore  no  stamp.    Ten  pounds 
nn^C^        were  paid  by  the  parish  oflScers  of  Great  Melion^  to  Sapjf^ 
V.  as  a  premium  for  the  bindmg.    The  pauper  resided  wilb 

iMHAKiTAWTt  ^^W*  ^^  served  him  under  the  apprenticeship  for  up- 
^     ^  wards  of   a  twelvemonth,  when  Sapy  failed,    and  the 

pauper,  witii  his  consent,  left  him,  and  worked  and 
lodged  with  another  master,  at  Bawburgh,  for  more  than 
forty  days,  and  finally  became  chargeable  to  that  parish. 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
indenture  of  apprenticeship  was  a  valid  one,  by  the  sta- 
tute 66  Geo.  S.  c.  Id9t  and  as  s^ch  conferred  a  settlement 
by  indenture  and  service  under  it. 

Marryatif  in  support  of  the  order  of  Sessions.  The 
first  objection  is,  that  the  indenture  does  not  specify  the 
date  of  the  Magistrates'  order  of  apprenticeship.  Now, 
section  1  of  56  Geo.  3.  c.  ISQ,  does  not  require  that  the 
indenture  shall  set  out  the  date  of  the  Magistrates'  order 
in  full,  it  is  only  to  be  referred  to;  and  therefore  the 
omission  of  the  date  will  not  afford  a  ground  for  defeat- 
ing the  settlement,  and  will  not  necessarily  avoid  the  in- 
denture, although  the  fifth  section  requires  it  to  be  signed, 
*'  as  hereinbefore  directed."  There  is  no  previous  direc- 
tion that  it  shall  be  signed  when  the  order  is  dated,  setting 
out  that  date,  and  as  the  word  ''  herembefore "  restrains 
the  mode  of  signature  to  the  previous  enactments,  and 
yet  cannot  be  rejected,  although  there  are  no  such  pre- 
vious enactments,  this  omission  cannot  be  held  to  avoid 
the  instrument.  This  principle  has  been  expressly  laid 
down  with  reference  to  leases.  Doe  v.  Godwin  (a),  and 
there  is  no  reason  why  it  should  not  equally  apply  to  the 
instrument  in  tliis  case.  The  Court  will  presume,  that 
the  Magistrates  have  strictly  discharged  their  duty,  unless 
the  contrary  is  shewn;  and  the  contrary  is  not  shewn  here. 

(<)  4  M .  A  S.  265. 
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He  was  proceeding  to  the  other  points  intended  to  be        1828. 
railed  in  the  case,  when 


The  Kino 
v. 

ThA 

The  Court  interposed,  and,  without  hearing  Robinton,  imharitarts 
PQotri,  proceeded  to  give  judgment.  Baw  waon. 

fiATi.By,  J« — It  is  not  necessary  to  hear  any  further 
Vfjuntnt,  because  it  is  quite  clear,  by  the  first  and  fifth 
wdioDS  of  the  statute,  that  the  indenture  is  void,  for  not 
BcMiBg  out  the  date  of  the  Magistrates'  order  of  apprei^ 
beahip.  With  reference  to  this  point,  the  first  section 
provides,  that  ''  such  order  shall  be  referred  to  by  the 
(be  thereof,  and  the  names  of  the  said  Justices  in  the 
iodeoture  of  apprenticeship.'*  With  this  requisite,  the 
JsJeulMie  does  not  comply,  and  therefore  it  is  in  this 
rennet  clearly  voidable.  The  fifth  section  goes  on  to 
dsclare,  that  **  no  settlement  shall  be  gained  by  reason  of 
tach  apprenticeship,  unless  such  order  shall  be  made,  and 
aick  sdfcnvances  of  such  indenture  shall  be  s^ed,  as 
kereinbefore  directed."  The  word  **  such/'  as  here  in- 
troduced, is  by  no  means  an  immaterial  word,  but  evi- 
dently implies,  that  no  indenture  shall  be  valid  to  confer 
a  senlement,  except  such  an  one  in  all  respects  aa  the 
section  has  described.  This  is  not  such  an  in^^ 
and  therefore  by  the  very  expressions  of  the 
itslate  it  is  necessarily  and  absolutely  void.  Upon  this 
Mgle  point,  therefore,  without  reference  to  the  other 
oiyclions,  I  am  of  opinion,  that  no  settlement  has  been 
gained  by  service  under  this  indenture,  and  consequently 
the  order  of  removal,  and  the  subsequent  order  of  Sea- 
must  be  quashed* 


Best,  J*  (a),  concurred. 

Orders  quashed. 

(«)  Utir^fd,  J.,  wss  sbtent,  at  the  Old  Bailey. 
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Where  an  ap- 
peal was  en- 
tered at  the 
EaUer^  and 
respited  until 
the  MidnuHMir 
Sessions,  and 
on  the  !e4th 
June  a  copy  of 
the  order  of 
respite  was 
senred  on  the 
renpondeuts, 
without  any 
notice  of  trial, 
and  the  re- 
spondents ap- 
peared at  tlie 
following  Ses- 
sions in  July : 
Held,  that  the 
Sessions  were 
hound  to  hear 
the  appeal, 
though  no 
other  notice  of 
trying  the  ap- 
peal had  been 
given  than  the 
service  of  tlie 
order  of  res- 
pite. 


The  Kino  v.  The  Inhabitants  of  Lambeth. 

JL  HE  order  of  removal  in  this  case  was  dated  on  die 
of  April\  on  the  first  day  of  the  ensuing  Sesnonsi 
which  was  the  15th  o(  Aprils  the  appellants  entered  and 
respited  their  appeal,  and  the  order  of  respite  was  dalNl 
on  that  day.  On  the  24ih  June^  a  copy  of  the  order  4 
respite  was  served  upon  the  respondents,  but  no  notice 
of  trying  the  appeal  was  given.  The  appeal  stood  in  the 
paper  for  trial  at  the  next  Sessions  in  July^  at  which  botb 
piarties  appeared,  but  the  respondents  declined  going  into 
their  case,  objecting,  that  as  no  notice  of  trial  had  been 
given,  they  were  not  bound  to  appear  and  try,  and  the 
appeal,  in  point  of  practice,  could  not  be  heard ;  ftey 
contended  that  there  w*as,  in  fact,  no  appeal  before  the 
Court,  and  claimed  to  have  the  order  of  removal  con- 
firmed. The  Justices  being  of  opinion  that  the  objectioB 
was  well  founded*  confirmed  the  order,  subject  to  the  opi* 
nion  of  this  Court  upon  the  point  of  practice. 

G.  Cross^  in  support  of  the  order  of  Sessions.  Hie 
respondents  having  received  no  notice  whatever  of  appeal, 
were  not  bound  to  appear  and  support  the  order  of  re- 
moval, and  consequently  there  was  in  fact  no  appeal,  and 
the  Sessions  had  no  alternative  but  to  confirm  the  Justices' 
order.  The  appellants  entered,  and  respited  the  appeal 
at  the  first  Sessions,  under  the  authority  of  the  statute 
9  Geo.  1.  c.  7*  s.  8.  and  the  service  of  the  order  of  re- 
spite, was  merely  a  part  of  that  proceeding,  and  did  not 
at  all  obviate  the  necessity  of  giving  a  reasonable  notice 
of  the  appeal  itself,  and  their  intention  to  try  at  the  next 
Sessions.  Tlie  notice  of  appeal  was  necessary  long  be- 
fore that  statute  was  passed,  and  the  want  of  it  has  been 
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eld  to  be  good  groond  for  the  Sessions  to  dismiss  the  1893. 
ppeal,  Bex  v.  Stroud  (a),  and  Rex  v.  Buckiijb),  in  which  -.j^*^ 
Iter  case,  Lawrence,  J.|  commenting  upon  that  statute,  «. 

eclares,  that  it  leaves  the  necessity  of  the  notice  of  ap-  iNBABiTAWTt 
eal  precisely  the  same  as  it  was  before  the  statute  had  ®^  Lambatu. 
assed.  I  Best,  J.  Was  not  the  order  of  respite  in  effect 
notice  of  appeal,  as  in  this  Court  an  order  of  Misi 
hias,  making  a  cause  a  rematiet,  supersedes  the  necessity 
if  a  firesh  notice  of  trial  ?(c).]  In  this  case  there  never 
way  notice  of  appeal  at  all,  for  the  order  of  respite 
be  considered  as  a  notice  that  the  appellants  mean 
la  liy.  This  mode  of  proceeding  was  likely  to  be  pre« 
jniicM  to  the  respondents,  because,  if  they  had  accepted 
tUi  aocice  as  a  sufficient  notice  of  trial,  and  had  appeared 
lo  try,  and  the  appellants  had  absented  themselves,  the 
rfspoodeots  could  not  have  been  allowed  their  costs;  for 
the  8  &  9  '^i/*  3.  c.  SO.  s.  3,  empowers  the  Sessions  to 
iward  costs  only,  upon  proof  made  before  them  of  a  notice 
if  appeal  having  been  given,  which  the  respondents  cer« 
lunly  would  not  have  been  in  a  situation  to  prove,  [fiiiy- 
hf,  J.  Then,  as  the  respondents  did  not  appear  at  the 
Sessions,  either  for  the  purpose  of  trying  the  appeal,  or  of 
S9|l]fing  for  their  costs,  (and  the  last  argument  would  aa- 
saaK,  that  they  did  appear  for  neither  of  those  purposes,) 
vfcf  did  they  appear  at  all  ?]  The  respondents  appeared  in 
srder  to  inquire  in  what  stage  the  appeal  really  was,  for 
if  that  tbey  were  necessarily  ignorant.  [Bayley,  J.  The 
lespondents  did  appear,  which  they  would  not  have  done 
kid  they  not  received  the  order  of  respite ;  and  therefore 
it  is  clear  that  they  treated  that  order  as  a  valid  notice  of 
UU.  Then  ought  they  afterwards  to  turn  round  and 
jbratit  as  a  nullity?]  It  was  in  fact,  and  accordii^  to 
mt  rules  of  Sessions  practice,  a  nullity ;  it  is  perfectly 

(«)  1  Str.  315.  (0  Shipkerd  v.  BuiUr,  1  Dow. 

(6)  3  East,  349.  Si  Ryl.  15. 
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1823.        new  to  consider  an  order  of  respite  as  equivalent  to  a 
notice  of  trial.    It  never  has  been  so  considered ;  tbere^ 


Tbe  KiMG      -        .  .  .  1         J    t. 

o.  fore  die  respondents  nave  bad  no  notice  of  tnal^  and  tbe 

IvHABiTAMTs   Sessions  being  on  tbat  ground  authorised  to  dismiss  the 
of  Lambeth,  appeal,  tbeir  order  must  be  confirmed. 

Mareii,  contrd,  was  stopped  by  the  Court. 

Baylby,  J« — I  am  quite  satisfied,  tbat  tbe  service  of 
the  order  of  respite,  served,  as  it  was,  more  than  tw 
months  after  the  date  of  the  order  itself,  was  a  good  soh" 
stantial  notice  of  trial  for  the  next  Sessions.  Tbtt  » 
spondents  could  not  possibly  understand  it  in  any  <ilber 
light,  nor  could  the  appellants  have  served  it  for  any  other 
purpose.  The  appeal,  therefore,  has  been  improperly 
dismissed,  and  justice  require  that  it  should  go  down  to 
the  Sessions  to  be  heard  upon  the  merits. 

Best,  J.  (a)  concurred. 

Order  of  Sessions  quasbed» 

(a)  Uolroyd,  J.,  was  absent. 


The  King  v.  The  Inhabitants  of  St«  Pancras, 

in  Middlesex, 

The  S5  Geo.  3.  JtS Y  an  order  of  two  Justices,  KUiy,  the  wife  of  ffil* 

does  Dorpre.  ^^  Buchan,  was  removed  from  Lambeth,  in  the  coun^ 

▼eiit  a  pereon  of  Surrey,  to  Si.  Pancras,  in  the  county  of  Middlesex,  U  . 

a  settlement  the  pUce  of  her  last  settlement.  The  Sessions,  on  appea|»  : 

by  paying  ■ 

public  paro-  i 

rhial  taxes  in  respect  of  a  tenement  oftove  the  yearly  value  of  lOl. ;  although  thers.  ^ 
is  no  residence  for  a  whole  year,  as  reqoired  by  59  Ge9»  3.  c.  50. 
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confirmeil  the  order,  mbject  to  ihe  opinion  of  ibis  Courts        1829. 
m  tfie  foHofrimr  ease:-^  ^^^ 

Tbe  bvsbtiid  of  the  pauper  occopied  a  bouse  in  Thorn*  «. 

hmtgk  Sifteif  ia  the  parish  of  Si.  Pancra$^  and  resided  in hamtahts 
ia  the  same  for  a  period  not  exceeding  nine  months,  and        ^ 
aidisequcntly  to  tbe  2d  day  of  Jufy,  18 19,  at  tbe  j^early  ia 

rent  and  value  of  80/«;  and  during  such  occupation,  was 
regakrly  rated  by,  and  paid  a  poor  rate  to  tbe  parish  of 
8LPmmera»,  as  such  occupier  of  tbe  said  bouse*  Tbe 
for  the  opinion  of  tbe  Court  is,  whether  the 
^m  husband  gained  a  settlement  in  tbe  parish  of 
3Lfiamcra$f  by  being  so  rated  at,  and  paying  his  share 
tbe  public  taxes  and  levies  of  tbe  said  parish, 
Ike  S  8c  4  If.  &  Af.  c  1 1.  s.  6,  and  35  Geo,  3. 
c  101.  a.  4. 

Cowley,  ro  support  of  the  order  of  Sessions.    The 
faeslioii  ia,  whether  the  3  &  4  ^.  4*  M.  c.  11.  is  or  is 
aot  abaolutelj  repealed  by  35  Geo.  S.  c.  101.    If  it  be 
aol^  tiieii  it  is  clear  that  in  this  case  the  pauper  gained 
a  tettlement  under  the  circumstances  above  mentioned* 
By  s.  6.  of  3  &  4  ^.  4*  JIf .  it  is  enacted,  <'  That  any 
pcnoB  coming  to  inhabit  in  any  parish  charged  with  and 
pqfiaghis  share  towards  the  public  taxes  of  the  said  pa- 
tkb,  shall  gain  a  settlement."     Standing  alone,  it  is  quite 
dear,  that  under  this  section  a  settlement  might  be  gained 
bypajing  rates  or  taxes  in  respect  of  a  tenement  of  any 
lalae  vrbatever.    What  then  is  tbe  effect  of  35  Geo.  3. 
1. 101  i     No  more  than  to  limit  the  operation  of  tbe 
previous  act  as  to  tbe  value  of  the  tenement.  By  section  4« 
k  ia  enacted  ''  That  no  person  shall  gain  a  settlement 
[V  beii^  charged  with  and  paying  his  share  towards  tbe 
|iriilic  taxes  or  levies  of  the  said  parish,  for,  or  on  ac- 
count, or  in  respect  of  any  tenenient,  tiot  being  of  the 
value  of  10/."    It  h  quite  obvious  that  the  operation  of 
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1823.        this  latter  statute  is  not  to  repeal  the  former,  but  merely 


^    _  to  limit  it  to  tenements  which  are  of  the  value  of  10/. 

The  KI3IO  •■  .         .     t 

V.  and  upwards.    A  settlement  therefore  may  slill  be  gained 

iNBABiTANTt  ^7  ^  payment  of  rates  in  respect  of  tenements.     Un- 
8    PitMc  A    ^'■''^tedly  in  Rex  v.  hlington(a\  Lord  Kenyan  said,  that 
io  the  Legislature,  in  passing  the  35  Geo.  3.  intended  to  make 

an  end  of  this  head  of  settlement  in  future:  but  that 
was  an  oAt^er  dicttun.  It  is  true  also,  that  in  Rex  v.  Pen^ 
lyit  (A),  Ijord  Ellenbowugh  eipressed  himself  to  the  same 
effect;  but  Abbott^  J.  in  that  case  seemed  to  be  of  opi- 
mon  that  the  operation  of  the  statute  was  merely  to  pre* 
vent  the  acquisition  of  settlements  by  **  paying  rates  for 
tenements  of  very  small  value.''  In  Rex  v.  Cheshunt{c\ 
it  was  decided,  that  a  person  residing  on  a  tenement  of 
more  than  10/.  annual  value,  could  not  gain  a  settle- 
ment, except  by  paying  rates.  There,  however,  the  pau- 
per was  a  servant  of  the  Crown,  and  resided  on  a  tene- 
ment belonging  to  the  public,  and  consequently  could  not 
gain  a  settlement  by  such  residence.  There  being  nothing 
io  the  35  Geo.  3.  which  expressly  takes  away  the  settle- 
ment by  paying  rates  or  taxes,  the  decision  of  the  Sextons 
was  right.  The  statute  59  Geo.  3.  c.  101.  has  no  refer- 
ence whatever  to  this  question,  because  that  act  is  confined 
solely  to  settlements  by  renting  tenements. 

Bamewali,  contrj^,  contended^  that  the  operation  of 
35  Geo.  3.  c.  101.  was  altogether  to  do  away  with  the 
bead  of  settlement  by  the  payment  of  rates  and  taxes. 
Prior  to  that  statute  the  settlement  by  payment  of  rates 
and  taxes  was  never  had  recourse  to  unless  the  pauper 
had  rented  a  tenement  of  less  than  10/.  annual  value; 
therefore,  when  it  was  enacted,  that  no  settlement  could 
be  gained  by  paying  rates  or  taxes  for  such  a  tenement,  it 
was  obvious  that  the  Legislature  intended  to  put  an  end 

(«)  1  East,  «8S.  (b)  5  M.  &  S.  44S.  (c)  1  B.  &  A.  473. 
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to  that  bead  of  tetcleoient.  This  wu  the  opinion  of  IBSl. 
Lord  Kemjfom  in  Rex  v.  Islrngton,  and  of  Lord  Ellerh-  ^^^^^ 
honmgk  m  Rex  v.  Pemryn.    It  was   observable,   that  v, 

Mr.  EoMt^  tbe  reputed  author  of  this  statute,  in  his  re*  i«HABiTAaTt 
port  of  tbe  first-inentiooed  case,  added  a  note  to  the  ^  pamcras 
Ici^  vHbool  intimating  any  disapprobation  of  wliat  was  in 

sMedbj  the  Chiof  Justice.  Indeed,  Lord  £//fii6orougi  ^^^^^^ 
M  Ibe  latter  case,  expressed  a  decided  opinion  upon  the 
salject.  His  Lordship  said,  **  This  enactment  was  on*- 
dssbledly  meant  to  abrogate  this  head  of  settlement,  and 
tbaathoritiea  upon  it,  which,  perhaps,  had  been  carried 
l9  aansie  degree  of  absurdity.  Lord  Kenyoa  appears  to 
hie  conaidered  the  operation  of  the  act;  and  I  am  glad 
that  w#  have  his  authority  for  it.  If  this  construction  of 
Lofd  Kenyan  had  not  been  felt  to  be  the  correct  one,  I 
doabi  not  that  we  should  have  had  some  observation  upon 
it  fiMND  the  learned  Reporter,  with  whom  the  act  ori* 
yantfilj,  end  which  is  generally  known  by  his  name.*' 
The  W  Ceo*  S.  ao  far  from  being  beside  the  present 
I,  afforded  a  very  strong  argument  in  fiivor  of  the 
;tion  now  relied  on,  for  although  that  statute  ap- 
firom  the  preamble  to  be  confined  to  settlements 
by  tbe  renting  of  tenements,  yet  it  enacted,  ^  That 
BO  poioo  shall  acquire  a  settlement  by  or  by  reason  of 
dwMng  for  forty  days  in  any  tenement,  unless  it  be  held 
kr  tbe  term  of  one  whole  year,  and  the  rent  paid  for  a 
jeaTj  te.**  If,  therefore,  a  settlement  might  be  gained 
in  every  case  by  paying  the  smallest  amount  of  rates, 
sltbomfi  ^  tenement  might  not  be  held  for  a  year, 
and  althongh  no  rent  was  paid,  a  pauper  might  be 
aid  to  faiD  a  settlement  by  reason  of  dwelling  on  a 
and  this  statute  would  be  repealed  by  implica- 
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1B23.  The  Court  took  time  to  consider  the  case,  mid 


The  KiMO 

V.  Baylbt,  J«  now  delivered  judgment.    The  question 

iNHABiTAHTt  ws^  iu  argument  in  this  case  was,  whether  the  right  to 
St  Pamcras   ^^"  '  settlement,  by  being  rated  and  paying  taxes,  was 
in  still  subsisting  at  the  time  the  pauper's  husband  was  rated 

and  paid ;  the  tenement  which  he  occupied  being  of  the 
yearly  value  of  10/.  or  upwards.  It  is  clear  that  the  hus- 
band could  not  gain  a  settlement  by  renting  the  tenement, 
because  he  had  not  been  in  the  occupation  of  it  during 
the  period  of  one  whole  year,  as  required  by  the  statute 
59  Geo.  3.  c.  50.  For  the  purpose  of  deciding  tlie  ques- 
tion, we  must  advert  to  the  language  of  35  Geo.  3.  c.  101. 
a.  4.  by  which  it  is  enacted,  *'  That  no  person  or  persons 
whatsoever,  who  shall  come  into  any  parish,  township, 
or  place,  shall  gain  a  settlement  in  such  parish,  township, 
or  place,  by  being  charged  with  and  paying  his,  her,  or 
their  share  towards  the  public  taxes  of  the  said  paiisli, 
township,  or  place,  for,  and  on  account,  or  in  respect  <)f 
any  tenement  or  tenements,  not  being  of  the  yearly  valoe 
of  10/.;"  and  it  was  argued,  that  this  head  of  settlemeat 
was  entirely  destroyed  by  that  section.  We  must  consider 
what  was  the  state  of  the  law  upon  this  subject  befoia 
the  35  Geo.  3.  passed.  As  the  law  then  stood,  a  person 
rated  and  paying  taxes  for  a  tenement,  whatever  might  be 
its  value,  thereby  acquired  a  settlement.  In  such  case 
the  parish  was  considered  as  having  adopted  him  as  one  of 
their  parishioners.  In  most  instances,  where  the  tenement 
was  of  the  annual  value  of  10/.,  the  occupier  would  gaia 
a  settlement  on  other  grounds.  During  the  argumeolt 
however,  one  instance  was  referred  to,  in  which  a  partf 
occupying  such  a  tenement  would  not  acquire  a  settle* 
roent,  unless  on  the  ground  of  paying  rates.  This 
the  case  of  Rex  v.  Cheihuni,  where  the  pauper  was 
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in  a  house  belonging  to  the  King,  as  a  servant  of  the  pub*        1823. 

Gc.     It  is  to  be  observed,  that  the  words  of  the  section 

to  which  I  have  referred,  do  not  in  terms  import  an  in-  v- 

Th* 

tendon  on  the  part  of  the  Legislature  to  abolish  this  head  lanAaiTAaTt 
of  aeltlement  altogether.  They  are  clearly  qualified,  and  ^^^  parckas 
apply  in  direct  terms  to  tenements  not  being  of  the  yearfy  *» 

uilme  qf  10/.    Before  we  give  a  general  effect  to  words 
wUdi  are  not  in  themselves  general,   we  ought  to  see 
chariy  that  such  was   the  intention  of  the  Legislatiire. 
Wa  tbink  it  would  be  going  too  far  to  give  a  general 
ciaet  to  the  words  of  this  act,  when  we  find  that  *'  being 
ftted  and  paying,"  as  applied  to  a  tenement  of  above  the 
trfoe  of  10/.,  was  one  medium  by  which  a   settlement 
ia  all  cases  might  be  obtained,  and  in  some  instances  the 
only  medium.    The  cases  of  Rex  v.  Islington  and  Rex  v. 
Pttnyn,  referred  to  in  argument,  are  certainly  at  variance 
with  the  opinion  of  the  Court  as  at  present  constituted. 
la  the  former  case  the  point  did  not  properly  arise,  and 
ibe  opinion  of  Lord  Kenyon  was  quite  extra-judicial.  The 
only  question  in  that  case  was,  whether  the  operation  of 
S5Geo.d.  c.  101.  8. 4.  was  limited  to  persons  who  should 
themfter  come  into  any  parish,  or  whether  it  extended 
ta^nions  residmg  there  before.    That  question  was  again 
hraa|^  under  the  consideration  of  the  Court  in  Rex  v. 
f     Aagniy  when  Lord  Ellenhorough  certainly  gave  a  deci- 
de opmiony  that  it  was  the  intention  of  the  Legislature 
eadrely  to  abolish  this  head  of  settlement.    On  that  oc- 
OMoo,  the  present  Lord  Chief  Justice  is  reported  merely 
la  faww  said,  that  it  was  expedient  to  do  away  settlements 
by  peying  rates  for  tenements  of  very  small  value.     From 
tm  report  of  that  case,  it  does  not  appear  whether  my 
.Bffodier  Holroyd  or  myself  were  present.    These  two 
"Mthorities  naturally  drew  the  attention  of  the  Court  to 
consider  carefully  the  words  of  35  Geo.  3,  and  the  state 
of  the  law  as  it  existed  before  the   passing  of  that  act* 

YOL.  II.  c 
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1823.        Had  no  case  occurred  before  that  time,    in  which  the 

V^*^        occupier  of  a  tenement  of  10/.  yearly  value  would  gain 

9.  a  lettlement  by  the  payment  of  rates,  and  on  that  groond 

laHABiTAim  ^<Mie,  then  probably  the  words  of  the  statute  might  be 

g^  p^  oonstmed  to  have  a  general  operation,  and  to  destroy 

io        '  this  head  of  settlement  entirely;  but  one  instance  hat 

been  mentioned,  and  possibly  there  may  be  others,  where. 


before  the  35  Geo.  3.  a  settlement  could  not  be  gained 
by  the  occupier  of  such  a  tenement,  unless  by  the  pay* 
ment  of  rates.  Under  such  circumstances  we  think  we 
are  not  warranted  in  saymg  that  these  qualified  words 
were  intended  by  the  Legislative  to  have  a  general  and 
unqualified  operation,  so  as  to  annihilate  entirdy  thu 
head  of  settlement.  Possibly  it  might  have  been  sup- 
posed at  the  time  when  59  Geo.  3.  was  passed,^  that  this 
head  of  settlement  no  longer  existed;  and  we  have  given 
oar  opinion  as  early  as  we  conveniendy  could,  in  order, 
that  if  such  idea  existed,  the  error  may  be  amended  dur- 
ing the  present  Sessions  of  Parliament. 

Order  of  Sessions  confirmed. 


Where  ammr 


The  Kino  r.  The  Inhabitants  of  St.  Faith's, 

Newton. 

•     X  WO  Justices  removed  Ann  Lovick  and  her  son  from 


vpon  the  death  ^^*  Margttret*t,  NorwicA,  to  St.  Faith\  Newton ;  and  on 
ta^/a^^   «PP«1  by  the  latter,  the  Sessions  confirmed  the  order, 

her  uaideQ 

Bune,  and  aaer  the  lapse  of  mwtnX  yean  was  married,  by  banns,  to  a  second  hos- 

band  in  that  naae,  witti  the  description  of  **  widow :"— Held,  that  in  tiie  absence  of 

Iraad,  sach  ■anriaae  was  legal,  and  that  her  settlement  followed  that  of  the  second 

hasbaad. 


k. 
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■abject  to  the  opinion  of  the  Court,  upon  the  following        1828* 

^••^^ —  The  &»• 

The  pauper,  whose  mtiden  name  was  Ann  Lovick^         ^* 

was   aMrried  on  the  14th  September,  1812,  in  the  parisii  imiABiTAMTa 
of  Si^  Helenp  Norwieh,  to  one  James  Browne,  a  man  of   3^ ^  FAirB*!, 
colour,  whose  settlement  is  unknown^  and  who  was  iben     Newtov* 
a  private  soldier  in  the  69th  regiment  of  foot.    About 
half-A-year  afterwards,  Browne  went  to  Ipswich,  and  thf 
',   at  his  request,  followed  him   thither,  and   r^ 
with  him  there  a  few  weeks,  when  she  returned  to 
Jimwick^  and  never  saw  or  heard  any  thing  of  her  bus^ 
Ind  afterwards,  except  that  a  report  reached  her  of  bis 
death  bj  drowning,  but  it  is  not  otherwise  known  when  he 
disd,  or  whether  he  is  dead.     On  the  31st  March,   1822, 
and  after  the  pauper  had  received  such  information  of  tb^ 
death  of  Browne,  she  was  married  bj  banns,  in  the  parish 
of  Si.  Michael,  Coslany,  Norwich,  to  William  JR^>  wi-» 
dower,   by  the  name  and  description  of  Ann  Lovsckf 
widow.     Both  at  Ipswich,  and  after  her  return  to  Nor^ 
wick,  the  pauper  went  by  the  name  of  Ann  Lovick  only, 
tin  her   marriage  with  Rf^.    The  settlement  of  Rigg 
was  proved  to  be  in  a  third  parish  in  Norwich.     If  the 
Ceart  should    be  of  opinion  that  the  second    marriage 
Wtt  l^al,  then  the  order  of  removal   and   the  order  of 
Seaions   are  to  be  quashed;    if  otherwise,    to  be  con- 
fraed. 

B,  Cooper,  in  support  of  the  order  of  Sessions.  The 
Court  will  act  on  the  positive  authority  of  Rex  v.  Twin* 
ingia\  and  will  presume  the  death  of  the  first  husband, 
fMhar  than  the  commission  of  the  crime  of  bigamy  by  the 
wife;  and  therefore  it  is  unnecessary  to  discuss  that 
pomL  The  only  question  is,  whether  the  second  mar- 
riage was  legal,  and,  under  all  the  circumstances  of  this 

(«)  «  B.&  A.  286. 

c2 
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1823.        case,  the  Court  will  be  of  opinion  in  the  negative.    This 


case  is  distinguishable  from  Rex  v.  Billing$hurst{a\  be- 
9.  cause  there  no  other  name  but  that  by  which  the  party 

Inrabitamts  ^"^^  married,  had  ever  been  used  by  him,  but  here  the 
Sr  PAtTH*!.  ^^^^  ^^  ^^  ^^^  husband  was  used  by  the  pauper  for 
Nbwtom.  some  time.  [Bayley,  J.  But  the  case  of  Rex  v.  Burton" 
vpon^Trentib),  is  free  from  that  distinction;  there  the  pau- 
per was  never  known  except  by  the  assumed  name  under 
which  he  was  married,  and  yet  the  marriage  was  held 
legal.  Is  not  that  case  decisive  of  the  present?]  That 
case  was  decided  upon  the  principle,  that  the  name  was 
not  assumed  for  the  purpose  of  fraud ;  but  that  is  not  the 
question  here,  nor  ought  the  question  of  the  validity  of 
a  marriage  to  be  confined  to  so  narrow  a  scope.  It  is  a 
question  of  public  policy,  involving  the  public  interest, 
and  should  be  so  considered.  [Best^  J. — In  point  of 
fact,  was  not  Lovick  the  pauperis  real  name  i  Had  she  not 
acquired  it,  and  made  it  her  own  by  long  use  i  The  late 
case  of  Dae  v.  Yates  (c),  has  decided,  that  the  assumption 
and  long  use  of  the  name  is  sufficient  to  satisfy  the  words 
*'  bearing  a  name "  under  a  devise,  without  taking  it  by 
an  Act  of  Parliament.]  The  pauper  here,  had  by  her  first 
marriage,  acquired  another  legal  name,  and  she  had  no 
authority  to  lay  that  aside  and  resume  her  maiden  name. 
Great  mischief  would  attend  the  exercise  of  such  autho- 
rity, for  it  would  utterly  annihilate  tliat  notoriety  of  the 
parties  about  to  be  married,  which  the  Legislature  thought 
so  essential.  [£es^,  J.  According  to  that  reasoning,  every 
man  who  has  dianged  his  name  by  license,  ought  to  be 
married  under  an  alias.}  llie  pauper  was  not  married  by 
her  true  name,  for  her  husband's  name  was  her's,  and  she 
had  no  title  to  any  other.  It  is  said  by  Sir  William  Scott, 
in  Frankland  v.  Nicholson  {d),  ^*  the  statute  requires  the 

(a)  3  M.  &  S.  250.  (c)  1  Dow.  &  Ryl.  187. 

(6)  Id.  5S7.  (rf)  3  M.  &  S.  239,  note  1. 
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intt  chrisdmi  and  sumainey  and  unless  there  be  a  publican         1833. 

lion  to  that  effect,  and  it  cannot  be  qualified ;  the  marriage     ^^^^^^^iq 

must  be  pronounced  null  and  void."     Now  here  there  was  v. 

not  a  Dttblication  of  the  true  surname,  and  therefore  the  in  habitants 

marrnige  is  void.    [Baylejf,  J.  In  that  case  there  was  no    ^^^  faitb*^ 

eridence  that  the  woman  had  ever  been  generally  known      NawToa. 

by  tbe  assumed  name ;  and  that  makes  a  wide  distinction 

between  tbe  two  eases.]    The  question  in  cases  of  thb 

ntore  is,  not  whether  the  public,  or  any  bdividual,  hai 

iajkct  been  misled,  but  whether  it  is  possible  that  any 

cae  may  be  mbled,  by  the  concealment  of  the  real  name. 

Now   here,  persons  certainly  might  have  been  misled. 

At  all  events  the  pauper  was  not  truly  described  when  she 

vas  called  "  Ann  Lovick,  widow ;"  for  if  she  was  a  wi* 

dow,  she  was  Ann  Browne.     In  point  of  Aict,  therefore, 

the  real  name  of  the  pauper  was  not  published  and  used 

at  her  second  marriage,  and  consequently,  both  according 

to  the  spirit  and  the  letter  of  the  law,  that  marriage  is  null 

and  void« 

Robinion,  oontrA,  was  stopped  by  the  Court. 

Batlby,  J.— -The  object  of  the  statute  was  to  make 
H  Bslorious  to  the  world  who  were  the  parties  that  were 
afciat  to  enter  into  the  married  state,  and  therefore 
vfaeiever  the  name  is  fraudulently  assumed  or  concealed^ 
that  object  is  defeated,  and  the  marriage  is  void.  But 
when  the  party  has  assumed  a  new  name,  not  for  any 
faaidttlent  purpose,  but  fiurly  and  openly,  and  has  for  m 
considerable  period  used  and  been  known  by  that  name, 
Iben^  it  has  been  in  several  cases  decided,  a  marriage 
ttnder  that  name  is  valid.  The  name  in  this  case  does 
not  appear  to  have  been  assumed  for  the  purposes  of  |the 
marriage^  or  for  any  improper  purpose;  and  under  the 
circumstances  of  this  case,  at  least  as  much  notoriety 
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1823.        was  given  of  the  person  of  the  pauper  by  the  otme  of 

_.  ^^^        Lovick.  as  could  have   been  given  by  that  of  Bromm. 
The  King     rr»  ^  J  .     .  r 

9.  The  former  was  her  maiden  name,  she  had  gone  by  it  rar 

The 

Inhabitants  ^^^J  years,  and  was  therefore  more  likely  to  be  recog* 
g^  p^^  ,  Dized  by  that  name  than  by  the  other.  The  mere  bxi 
NswTON.  that  some  one  individual  may  be  deceived,  is  not  suflkieal 
to  annul  the  marriage ;  the  name  must  be  assumed  fiauda- 
lently.  That  has  long  been  the  rule  of  construction  npca 
this  subject,  and  that  rule  is  acted  upon  in  the  cases  tlMl 
have  been  cited.  I  am  therefore  of  opinion  that  thb  k 
a  valid  marriage,  and  that  a  different  decision  would  be 
very  likely  to  produce  much  mischief;  for  where  a  pai^ 
has  several  names,  one  of  them  may  easily  be  omitted  bj 
accident  or  mistake,  and  would  it  be  a  most  grievous  thing, 
if  every  marriage  solemnized  under  such  circumstances  was 
to  be  deemed  illegal. 

Best,  J.  (/?). — I  should  pause  long  before  I  brou^t 
my  mind  to  give  a  judgment  that  at  all  tended  to  overtua 
the  decision  of  a  Judge  for  whom  I  entertain  so  highs 
respect  as  my  Lord  Stowell ;  but  I  am  quite  convince^ 
that  in  substantiating  this  marriage,  we  are  acting  upoa 
the  very  principle  which  is  so  ably  laid  down  in  the  case 
of  Frankland  v.  Nicholson.  The  pauper  here  had  ae- 
quired  the  name  of  Lovick  by  long  use  and  general  f»* 
putation,  and  it  seems  evident  to  me,  that  the  fact  of 
the  marriage  would  have  been  far  less  notorious  had  the 
-  banns  been  published  under  the  name  of  Browne^  than 
it  was  by  a  publication  of  them  under  that  of  Lovick.  It 
has  been  asserted  in  the  argument,  that  a  married  womaa 
cannot  legally  bear  any  other  name  than  that  which  she 
has  acquired  in  wedlock ;  but  the  fact  is  not  so ;  a  mar* 
ried  woman  may  legally  bear  a  different  name  froui  her 
husband,  and  very  many  Uving  instances  might  be  quoted 

(a)  Holroyd,  J.  was  absent,  at  the  Old  Bailey. 
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b  proof  of  the  Act.  Besides,  the  pauper  in  this  case  i82a 
was  in  the  eye  of  the  law  a  JimetoU^  she  might  adopt  ^^^^"^ 
way  name  she  thought  proper,  and  seven  years  use  of  any  «. 

adopted  name  would  by  law  identify  that  name  as  her  inhabitahts 
own.    This  woman  had  borne  the  name  of  Lotnck  during   ^^  fa^tu'i 
a  spaee  of  ten  years,  and  nothing  was  so  natural,  or  so     Nbwtoii. 
weii  calculated  to  render  the  fact  of  her  marriage  noto- 
lioas,  as  her  publishing  the  banns  in  that  name.     I  fully 
s|[pee,  therefore,  that  this  was  a  valid  marriage. 

Order  of  Sessions  quashed  (a). 

(<)  See  Muiher  ▼.  Seigk^  in  the  Consistory  Court,  Trin.  47  Geo,  3, 
mA  1  Notan's  P.  L.  f67. 


The  King  v.  The  Inhabitants  of  Yalding. 


B 


^Y  an  order  of  two  Justices,  John  Russell,  jinn  his  Where  the 
wife,  and  their  seven  children,  were  removed  from  the  the  manor  of 
twish  of  Yalding,  to  the  pirish  of  Marden,  both  in  the  ^\Srto*bJ* 

maty  of  Kent ;  and  on  appeal,  the  Sessions  quashed  the  ttjeet-driTer 
f  ,  ,  .  I  ,     ^  •      ^  It  of  the  borough 

erWi  subject  to  the  opmion  of  the  Court,  on  the  follow-  of  R.,  a  dis- 

*  ^  trict  within 

"  ^••^  •  the  manor,  ex- 

At  the  hearing  of  the  appeal,  it  was  admitted,  that  the  ^^^'^^fi  ^"^ 

^  ®  r r      »  '^  seven  parishes, 

JNuiper  bad  gained  a  settlement  about  twenty-nine  years  in  one  of 

since,  in  the  appellant  parish,  by  yearly  hiring  and  ser-  afterwards  be- 

iice.    The  mvinor  of  Jylesford  is  a  manor  of  the  ancient  ^ble^ra'Ssu- 

Semesne  of  the  Crown,    the  Court-rolls  of  which  have  pc"",  and  it  ap- 

been  regularly  kept  for  a  long  series  of  years,  and   the  that  it  was  not 

borough  of  Rugmorkill  is  a  district  within  the  said  manor,  office'^second 

eitendiiq;  into  seven  parishes,  and  some  part  of  it  lying  ^'^^i*'*!.^  "*J 

and  third,  tliat 
kehad  not  served  under  the  appointment  for  one  whole  year :— Held,  that  he  had 
B9t  soeh  a  public  annaal  office  or  charge  as  would  gain  him  a  settlement  ander 
»f^.l|rAr.c.ll.  S.36. 
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1823.        within  the  parish  of  Yalding.    At  a  court-leet  boldeii  for 

f^^^^        ^>®  manor  of  jiylesford,  it  has  been  usual  from  time  im- 

V.  memorial  to  appoint  certain  officers,  namely,  constables 

Inhabitants  ^°d  borseholders,  such  officers  being  always  expressed  to 

of  Yaldino.    jjg  appointed  to  serve  "  for  the  year  ensuing,  and  sworn 

to  discharge  the  duties  of  their  office.    A  custom  of  ap- 
pointing an  ale-conner  at  the  court-Ieet,  has  also  existed  ia 
the  manor  from  time  imniemorial,  but  it  does  not  appev 
that  that  officer  was  ever  sworn  to  execute  his  offiosi 
Since  the  year  1793,  the  office  of  weigher  of  weights  and 
measures  has  been  added  to  that  of  ale-conner.     These 
latter,  as  well  as  the  street-driver  hereafter  mentioned, 
have  been  appointed  from  time  to  time  at  the  same  court- 
leet  as  the  constables  and  borseholders,  although  not  ex- 
pressed to  be  **  for  the  year  ensuing.'*    At  a  court-leet 
holden  in  1750,   a  street-driver  of  the  borough  of  jRug- 
morhill  was  appointed  for  the  first  time.    Similar  appoint- 
ments took  place  in   1753,  1764,  1772,  and  1784,  and 
from  that  time  to  the  present,  tliirty-eight  courts- leet  have 
been  held,  at  each  of  which  a  street-driver  has  been  ap- 
pointed, with  the  exception  of  the  year  1798,  no  court 
having  been  held  in  that  year.     But  in  the  year  1799) 
two  courts-leet  were  held;  one  in  January,  and  one  in 
November,  at  which  the  appointments  were  in  tlie  same 
form  as  in  other  instances,  so  that  such  officer,  together 
with  the  constables,  borseholders,  8cc.  has  been  appointed 
on   the  days  of  holding  the  court-leet,  which  have  oc* 
curred  at  intervals,  sometimes  of  more,   and  sometimes 
of  less,  than  a  year;  but  it  does  not  appear  that  he  was 
ever  sworn  to  discharge  the  duties  of  his  office,  or  that  there 
is  any  oath  applicable  to  the  office.     In  the  record  of  the 
proceedings  of  a  court-leet  holden  for  the  manor  of  jiyle$* 
ford,  on  the  19th  of  January,  1813,  is  the  following  entry, 
among  several  others,  of  a  presentment  of  the  Jury:— - 
Also  they  present  and  appoint  John  Russell  to  be  street* 
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driver  of  and  withio  the  borough  of  Rugmorhillj  within  the        lB2a. 

aaid  maoor."     On  the  8ih  of  January^  1814,  the  pauper     y^Tk    o 

was  again  appointed  in  a  similar  form,  and  a  third  time  on  «. 

the  £Oth  of  February,  1815.    The  pauper  never  appeared  ihhabitants 

at  the  courts  at  which  be  was  nominated,  and  was  never   ^  Yaloiko. 

iwom.     He  discharged  the  duties  of  the  office  in  person 

frooi  tbe  1 9th  of  January,  1813,  up  to  his  re-appointment 

OB  the  8tb  of  January,  1814;  he  also  served  in  person  for 

a^MMt  period  after  his  re-4ippointment  in  1814,  but  an* 

oAwr  person,  to  whom  he  paid  no  compensation,  served^ 

atUi  request,  in  bis  stead,  during  the  remainder  of  1814, 

aad  after  his  appointment  in  1815;  including,  however. 

Us  services  under  the  first  and  second  appointments,  he 

served  tbe  office  in  person  for  more  than  a  whole  year. 

Dttriag  tbe  years  1813,  1814,  and   1815,  he  resided  in 

tbe  respondent  parish,  but  not  in  that  part  of  it  which 

it  situate  within  the  borough  of  Rugmorhill,  where  his 

doties  were  to  be  executed.    No  part  of  his  residence 

was  under  a  certificate.    The  question  for  the  opinion  of 

the  Court  is,  whether,  under  these  circumstances,  the  pau«» 

jm  gained  a  settlement  in  the  parish  of  Yalding. 

D.  PoIIockf  in  support  of  the  order  of  Sessions.  There 
bee  objections  raised  to  the  sufficiency  of  the  settle- 
daimed  by  the  pauper  in  this  case ;  first,  that  the 
sitatioD  filled  by  him  is  not  a  public  office  within  the 
BManbg  of  the  statute  3  fT.  4r  M.  c.  1 1.  s.  6 ;  second, 
that  be  was  never  legally  placed  in  the  office,  inasmuch  as 
he  waa  not  duly  sworn  in  upon  his  appointment;  and 
Unt^  Aat  be  did  not  personally  serve  the  office  during  a 
vbole  year,  nor  on  account  of  the  whole  parish.  With 
Jespect  to  the  last  point,  the  case  of  Si.  Thomas,  Win* 
AeUer  v.  St.  Mary,  Winchester  (a),  is  decisive  to  shew 
ibat  tbe  service  in  this  instance  is  sufficient.    [Bayley,  J. 

(a)  Burr.  S.  C.  27. 
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1823.        There  the  pauper   executed   the  office  throughout  the 
fm^^^^Q     whole  of  the  parish  in  which  he  resided,  and  therefore  it 
V.  was  fairly  to  be  presumed  that  it  was  notorious  to  eferj 

iHnABiTANTt  inhabitant  of  the  parish,  that  he  did  in  fact  hold  the  of- 
of  YALDiMft.  fice.]  There  are  many  other  cases  which  shew,  that  the 
duties  of  the  office  need  not  extend  over  the  whole  of  the 
parish  in  which  the  pauper  resides.  [^Baylei/,  J.  Is  there 
any  case  in  which  it  has  been  held,  that  the  servii^  ao 
office  in  one  part  of  the  parish,  and  residence  in  another, 
affords  sufficient  notoriety,  and  is  a  sufficient  service  to 
confer  a  settlement?]  Perhaps  no  case  is  to  be  found, 
that  expressly  goes  that  length;  but  upon  the  general 
principle  of  the  rule,  and  by  analogy  to  other  cases,  ii 
would  seem  that  residence  in  any  part  of  the  parish  is 
sufficient.  [Bayley,  J.  That  will  hardly  be  enough  t( 
support  this  settlement;  but  independently  of  that  pcunt 
can  this  situation  be  called  an  ''office"  within  the  mean 
ing  of  the  statute?]  A  variety  of  cases  have  been  decidec 
upon  that  subject,  but  no  strict  or  definite  rule  has  eve 
yet  been  laid  down.  The  words  of  the  statute  are  **  offia 
or  charge;**  and  at  least  the  pauper's  employment  in  tK 
case  seems  to  satisfy  the  meaning  of  the  latter  term. 

Berensj  contnl,  was  stopped  by  the  Court. 

Baylby,  J. — It  is  unnecessary  to  go  more  at  larg' 
into  the  objections  raised  upon  the  face  of  this  case,  be 
cause  it  is  perfectly  clear  that  the  office  held  by  this  pau 
per,  is  not  a  public  annual  office  or  charge  within  thi 
meaning  of  this  statute.  This  person  was  appointed  i 
one  court-leet  to  serve  till  the  next ;  the  interval  betwee 
the  two  courts  did  not  amount  to  a  year,  and  the  courl 
iterc  held  at  various  intervals,  ad  libitum.  Therefore  h 
was  neither  appointed  for  a  year,  nor  did  he  serve  a  yeai 
the  office  was  neither  in  its  nature  annual,  nor  was  tl 
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intment  to  it  annual ;  and  one  or  the  other  of  thoae        189S. 
cteristics  is  absolutely  necessary.     I  entertain  very 


derable  doubt  whether  his  residence  was  such  as  to  «. 

I  due  notoriety  of  his  being  the  person  who  held  the  ihrabitants 

,  and  also  whether,  not  being  sworn,  he  was  legally  •^  YAuiiaa. 

:ed  with  the  oflSce ;  but  it  is  not  necessary  to  decide 

points,  because  the  settlement  is  evidently  insuffi*- 

upon  the  ground  already  noticed.    This  is  not  m 

c   annual  office  in  its  nature,  and  the  pauper  was 

ippointed  to  it  for  a  year;  and  therefore  it  is  tool 

an  office  as  is  necessary  to  confer  a  settlement. 

tsT,  J.  (a). — Upon  the  point  last  alluded  to  by  my 
ler  Bayley,  it  is  quite  clear,  that  no  settlement  has 
gahaed  in  this  case.  There  must  be  either  an  ap- 
Dent  to  an  office  to  serve  for  a  year,  or  an  appoint- 
to  an  office  which  by  its  nature  is  annual ;  and  here 
is  neither  the  one  nor  the  other.  I  am  also  inclined 
nk  that  the  pauper's  residence  was  insufficient.  The 
pie  upon  which  the  Courts  have  been  accustomed 
ade  what  is  or  is  not  good  residence,  is,  that  there 
be  such  a  residence  as  necessarily  renders  it  noto- 
to  all  the  parish  that  the  officer  is  within  it.  Now, 
Ihere  is  no  such  notoriety,  nor  from  the  very  nature 
s  residence,  can  be.  This  case  also  comes  within 
!fy  distinction  laid  down  by  Lord  Kenyan  in  the  case 
\xv,IVhittlesea  (6),  namely,  that  an  appointment  by 
irish  at  large  is  good,  but  that  by  individuals  is  not; 
ae  this  pauper  was  clearly  appointed  by  a  porUon  of 
irishioners  only. 

Order  of  Sessions  quashed* 

(«)  H^iroydf  J.  was  absent,  at  the  Old  Bailey. 
(6)  4  T.  R.  807. 
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1U23. 

The  King  v.  John  Websdell. 

The  mannfac-  CoNVICTION  under  50  Geo.  3.  c.  41,  for  hawkii^ 
cannot,  with-  shoes  without  a  license,  wherebj  the  defendant  was  ad^ 
liclnw  *  vend  *  J^^K*^  ^^  P«y  »  penalty  of  10/.     The  information  set  out 

hiA  wares  in      on  the  record  of  conviction  stated,  that  defendant  od  a 

any  other  than  .  .  r  -kt     />  tt 

the  places ena-  certain  day,  at  Lromer^  m  the  county  of  iVof/o/A;,  wait 

&oGeo,s!e,4^.  hawker  and  trading  person,  going  to  other  men's  houses, 
8. 8:i;  anda  g^j  travelling,  &c.  and  being  such  person,  did,  on  tin 
hawking  his  day  aforesaid,  at  Cromer,  carry  to  sell,  and  expose  to 
tereiit  place,  sale,  divers  goods,  wares,  and  merchandize,  to  wit,  a 
Senile  so  ilo^do"  quantity  of  shoes,  and  was  then  and  there  found  trading 
may  he  con-      without  any  license  so  to  do ;  whereupon  he  was  sum- 

victed  in  a  10/.  ,    «  i    .      ^       •  ,•  ,  •       •  •  r    t         -j 

penalty  only,  moned,  &c.  and  the  J  ustices  did  convict  him  of  the  saw 
of  the  act  al-  offence,  and  adjudge  that  he  had  forfeited  the  sum  of  10/. 
tiiongh  sec.  «o  Qu  appeal,  the  Sessions  quashed  the  conviction,  subjeel 

imposes  a  40/.  '^'^    .   .  .         ^  . 

penalty  for  an    to  the.  Opinion  of  this  Court,  on  the  following  case  : — 
rent"y  of  the*        ^^  ^>8  distinctly  proved,  on  the  part  of  the  appellaal^ 
same  descnp-    ^^^  y^^  ^^^  ^  shoemaker,  and  that  he  was  the  real  woikr 

or  maker  of  the  shoes  in  question,  which  he  *'  carrieils 
sell,  and  e3(pose  to  sale ;"  but  inasmuch  as  it  appeared 
from  the  evidence,  that  Cromer  was  not  a  mart,  market 
or  fair,  nor  a  city,  borough,  town  corporate,  or  markd 
town,  the  Court  were  of  opinion  that  the  conviction  w« 
right,  although  the  words  **  or  elsewhere,''  omitted  ii 
50 Geo.  3.  C.41.  8.23,  are  in  the  9&  lOfFiY.  3.  c.«7 
s.  g.  It  was  then  objected  on  behalf  of  the  appellant 
that  the  conviction  was  bad  in  point  of  form,  on  tw< 
grounds ;  first,  because  in  setting  forth  the  offence,  i 
was  not  stated  that  the  shoes  were  not  of  the  manufactun 
of  the  appellant ;  and  secondly,  because  the  convictioi 
was  under  sec.  20  of  50Gfo.  S.  c.41,  and  that  there 
fore   the   penalty   adjudged,  if  any   had  been   iiicurred 
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lid  have  been  40/.  instead  of  10/.     Oo  these  grounds        )(I23. 
coQTiction  was  quashed.  TuTkimo 


r.  Cooper^  in  support  of  the  order  of  Sessions,  con- 
ed, first,  that  the  defendant  was  not  liable  to  any 
ilty  whatever;  and  second,  that  supposing  him  liable, 
conviction  was  founded  on  a  section  of  the  statute, 
rh  did  not  give  the  penalty  adjudged.  As  to  the  first 
t,  it  must  now  be  taken  from  the  finding  of  the  Ses^ 
s,  that  the  defendant  was  the  manufacturer  of  tlie 
ei  which  he  offered  for  sale ;  and  if  so,  then  he  is 
Hy  protected  by  s.g,  of  9  8c  10  H\  S.  c.  27,  by  which 
declared,  ''  that  nothing  in  that  act  contained  shall 
od  to  binder  the  real  workers  or  makers  of  any  goods 
rares  within  the  kingdom  of  England^  dominion  of 
es,  or  town  of  Berwick-upon-Tweed,  &c.  from  car* 
{  abroad  or  exposing  to  sale,  or  selling  any  of  the 
goods  or  wares  of  his,  her,  or  their  own  making,  in 
public  marts,  fairs,  markets,  or  elsewhere**  Nothing 
be  more  extensive  than  these  words;  and  if  that  sta- 
is  unrepealed,  it  is  clear  that  this  defendant  is  ex« 
ted  from  any  penalty.  It  certainly  is  not  repealed  by 
Ss0. 3.  c.  41,  except  in  so  far  as  respects  the  amount 
Ae  penalties,  because  the  9  &  10  fViL  3.  c.  27,  is 
M  expressly  recited,  and  it  incorporates  that  and  all 
w  acts  relatuig  to  the  same  subject.  Both  acts  were 
cd  in  pari  materia,  and  although  the  words  "  or 
vbere  '*  have  been  dropt  in  the  latter  statute,  still  there 
I  repugnancy  between  the  two.  This  must  virtually 
Inated  as  a  conviction  under  the  statute  of  IViU 
1^  and  consequently  the  defendant  was  authorized  in 
0K  the  shoes  in  question,  at  Cromer,  although  it  is 
.  a  market  town,  Sec.  because  the  words,  **  or  else- 
Be,^  would  be  suflBcient  to  justify  him  as  the  real 
MifSscturer,   in   selling  his  goods  without   a   hawker's 
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18S8.        liGeDse,  in  any  place  whatsoever.    Any  other  constniction 
would  be  irreconcileable  with  the  plain  language  of  the 
•.  two  statutes.    Then,  secondly,  supposii^  the  defendant 

liable  to  some  penalty,  he  has  been  convicted  and  ad- 
judged iwder  the  wrong  section.  If  he  was  liable  to  any 
penalty,  it  was  to  a  penalty  of  40/.  imposed  by  sec.  ^ 
of  50  Geo.  3.  c.41.  By  sec.  6,  a  duty  of  4/.  annually  is 
impoaed  on  every  hawker.  The  17th  section  enacts,  **  that 
tf  any  such  hawker  shall  trade  without,  or  contrary  to,  or 
otherwise  than  as  shall  be  allowed  by  such  license,  be 
diall  forfeit  the  sum  of  10/.*'  Now  this  section  obvioudy 
applies  to  the  case  only  of  a  person  who,  having  regularly 
taken  out  a  license,  shall  travel  without  it  upon  his  per- 
aon,  or  having  taken  out  a  license,  shall  trade  contrary  to 
the  terms  of  it*  Then  comes  the  20th  section,  upoo 
which  the  objection  arises.  That  section  applies  expressly 
to  the  offence  of  which  tlus  defendant  has  been  convicted, 
namely,  trading  without  a  hawker's  and  pedlar's  license.  It 
imposes  a  penalty  of  40/.  upon  any  hawker  found  trading 
without  a  license,  or  who,  being  found  trading,  shall  re> 
fuse  to  produce  a  license  when  required,  and  no  power 
is  given  to  the  Justices  to  mitigate  the  penalty.  The 
defendant,  therefore,  if  he  has  been  guilty  of  any  offence, 
ought  to  have  been  convicted  under  this  latter  section,  and 
not  under  the  17th,  which  applies  to  an  offence  of  a 
totally  different  description.  It  is  impossible  to  contend 
that  the  1 7th  and  20th  sections  both  apply  to  the  same 
offence,  for  the  inference  then  would  be,  that  the  Legis- 
hture  had  imposed  two  different  penalties  for  the  same 
illegal  act,  which  would  be  quite  repugnant  to  reason  and 
justice.  Having  no  license  at  all,  might  very  reasonably 
subject  the  party  to  a  heavier  penalty  than  that  imposed 
upon  a  person  who,  having  taken  out  his  license,  has  neg- 
lected to  carry  it  about  his  person.  Hence  the  imposition 
of  a  larger  penalty  in  the  former  than  in  the  latter  case. 
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hewe  grounds,  therefore,   the  Sessions  did  right  in        ins. 
ling  the  conviction,  and  their  order  roust  be  con- 
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Hssell  and  E.  JUderwn^  contri,  was  desired  by  the 
ty  to  address  themselves  to  the  second  point  only, 
rather  an  unusual  ground  of  complaint  on  the  part 
defendant,  that  he  has  not  been  convicted  in  so  large 
nalty  as  the  law   imposes;  but  undoubtedly  it  liea 

the  prosecutor  to  shew  that  the  defendant  baa 
properly  adjudged  to  pay  the  penalty  inflicted.  Since 
lassing  of  the  50  Geo.  3.  c.  41,  the  20th  section  has 
r  been  acted  upon,  the  sum  of  40^  having  been  ob* 
ly  inserted  into  that  section  by  mistake.    Convictions 

always  proceeded  on  the  6th  and  17th  sections, 
ormer  of  which  requires  the  license  to  be  taken  out, 
he  latter  imposes  a  penalty  of  10/.  for  trading  with- 
license.  But  it  is  contended,  that  section  17  applies 
oae  cases  only  where  a  person,  having  taken  out  a 
le,  trades  without  carrying  it  about  his  person,  or 
s  contrary  to  its  terms.  The  case  of  Rex  v.  Tur^ 
i),  however,  is  an  authority  to  shew,  that  the  17th 
BD  applies  as  well  to  the  case  where  the  party  has  not 
aoQt  any  license,  as  where  he  has  taken  it  out,  but 
li  lo  carry  it  with  him,  or  refuses  to  produce  it  on 
■mL  In  that  case  the  conviction  was  not  for  trading 
mry  to  the  terms  of  a  license,  but  for  trading  with* 
my  license  whatever,  and  therefore  it  is  a  direct 
nity.  The  17th  section  embraces  two  offences; 
,  m  trading  without  a  license;  second,  a  trading  con- 
f  to,  or  otherwise  than  is  allowed  by  the  license.  It 
mt  that  the  latter  provision  was  necessary,  in  order 
;  il  might  be  seen  whether  the  mode  of  trading  adopted 
» conformable  to  the  terms  of  the  license  taken  out. 

(a)  4  B.  le  A.  510. 
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1823.        But  upon  the  face  of  this  cooviction^  there  if  uothiog  U 

_  "^^        shew  that  thb  defendant  had  not  a  license;  and  therefore 
The  Kino        ...  ..t-i         ju* 

V.  viewing  the  case  in  either  way,  it  is  plainly  and  atuMiaa- 

tially  within  the  17th  section,  and  the  conviction  ought  not 

to  have  been  quashed* 

Bayley,  J. — There  certainly  is  a  great  deil  of  ob« 
scurity  in   the  terms  of  the  50  Geo.  3.  c.  41,  nor  isil 
found  there  for  the  first  time,  for  it  has  existed  as  ksf    | 
since  as  the  29  Oeo.  3.  c.  26.    Sections  1 1  and  14,  in  tlnC    \ 
statute,  are  in  terms  the  same  as  the  17th  and  20th  sec^ 
tions  of  tlie  50  Oeo.  3,  and  the  same  difficulty  aa  10  tte    ■ 
10/.  and  the  40/.  penalties  occur  in  both  statutes.    It  ii 
contended,  that  a  person  who  is  guilty  of  the  offtaee  <if 
trading  without  any  license  whatever,  is  at  events  Kable  la  a    : 
40/.  penalty  under  the  20th  section,  and  that  the  Court  is   j 
not  warranted  in  considering  him  as  coming  within  lbs  j 
17th  section,  which  imposes  a  penalty  of  10/.  But  in  onkr   ' 
to  decide  that  the  defendant  is  not  within  the  hitter  MtAm, 
I  think  we  ought  to  be  clearly  convinced,  because,  if  tt 
matter  admits  of  a  fair  and  reasonable  doubt,  we  shaaH 
adopt  that  construction  which  would  bear  with  the  ImA 
degree  of  hardship  upon  the  individual  who  offends  wgMi 
the  act.    Tliere  is  no  power  of  mitigating  the  penaltf ; 
it  must  either  be   10/.  or  40/.,  the  Magistrate  having  as 
discretion.     In  considering  this  subject,  we  must  look  19  , 
the  17tli  section,  and  treat  the  question  as  if  the  case 
stood  upon  that  only.    The  words  of  that  section  ars^ 
**  That  if  any  such  hawker.  See.  so  travelling  as  aforesaid, 
shall  trade  as  aforesaid,  without,  or  contrary  to,  or  othe^ 
wise  than  as  shall  be  allowed  by  such  license,  such  per* 
son  shall,  for  each  and  every  such  offence,  forfeit  dit 
sum  of  10/.''     Now  the  words  **  shall  trade  wilhoui/'  or 
«•  contrary  to,*"  or  "  othentUe  than  as  shall  be  allowed^ 
by  sudi  license,  form  three  propositions;  and  therefore 
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we  mittt  take  them  as  if  the  words  <'  such  license/'  were        1823. 

repeated  in  connexion  with  each ;  and  each  of  these  three         ''^'^ 

diniga  would,  by  the  terms  of  that  section,  be  prohibited.  v. 

It  doea  not  say,  snch  hawker  '*  hating  obuined  a  license"    Webioili.. 

and  trading;  but  <'  if  any  such  hawker  shall  trade  without ^ 

or  contrary  to,  or  otherwise  than^  Src**    There  are  no 

woida  then,  which  confine  the  terms  of  the  section  to  a 

person  who  has  previously  obtained  some  license  for  the 

yarpoae  of  travelling  about  as  a  hawker.  The  fair  meaning 

«f  Ae  words  **  shall  trade  without  such  license/'  is,  that 

ifaqr  person,  without  having  ever  obtained  any  such  license 

w  Am  ac^  in  its  former  provisions  directs  he  shall  be 

frowided  with,  shall  trade,  he  shall  be  liable  to  a  lOi. 

penalty.     Perhaps  it  would  be  diflScult,  exactly  to  see  any 

icasoo  whythe  Legislature  should  bear  harder  upon  a  man 

afe  trairelled  inthout  any  license  at  all,  than  upon  a  man 

afe  had  obtained  a  license,  to  a  certain  extent,  and  under 

colottr  of  diat  license  committed  a  fraud  upon  it  by  going 

kejrood  its  limits;  but  without  relying  upon  that,  I  think 

Ae  worda  ^*  shall  trade  as  aforesaid  without  such  license/' 

waysDeiin  aoch  license  as  the  former  provisions  of  the  act 

hii  directed  the  party  should  provide  himself  with ;  and  I 

iaaat  aee  in  the  20th  section  such  clear  words  as  shew 

tfat  tMt  is  not  the  construction  which  ought  fairly  to  be 

fKi  m  the  17th  section.     From  that  time  down  to  the 

|wail,  (aa  far  as  there  are  any  authorities  upon  the  sub* 

jaclX  the  convictions  upon  this  statute  for  trading  without 
aDyficense  at  all,  have  been  for  the  10/.  and  not  the  40/. 
pcoalty.  When  Rex  v.  Turner  was  before  the  Court,  this, 

Kf  a  valid  objecdon,  might  have  prevailed,  but  it  was  never 
I,  and  in  practice,  we  understand  convictions  have 
been  for  the  10/.  penalty.    In  Rex  v.  WG%ll{a\ 
whidi  is  now  mb  judice,  this,  if  a  good  objection, 
have  prevailed,  but  in  that  case  it  certainly  was  not 

(a)  Vide  post,  8f . 
VOL.   II.  D 
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1823.       raised.    And  though  I  am  not  at  liberty  to  treat  it  as  an 
ThT^NG     wiAority,  yet,  in  the  last  edition  of  Bum^s  Justice,  pre- 
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pared  for  the  use  of  Magistrates,  a  form  of  convictioo  for 

tradmg  without  any  license  whatever  is  adopted,  by  the 

gentlemen  who  have  directed  their  attention  to  cases  of 

this  description,  which  in  terms  describes  the  forfeitart 

to  be  10/.  for  the  offence.    It  therefore  seems  to  me,  thst 

the  words  "  without  such  license/'  in  the  17tb  aecdo^ 

are  not  necessarily  confined  to  a  person  who  has  obtainei 

a  license,  and  is  travelling  without  it  about  his  fenaa, 

but  that  it  extends  to  persons  trading  without  any  license 

whatever.     If  that  is  the  right  construction,  the  questioB 

then  is,  whether  the  23d  section  exonerates  the  defieodsot 

from  bemg  liable  to  the  penalty,  or  whether,  by  virtue  of 

the  provisions  of  the  9  &  10  fT.  3,  he  will  be  exempted. 

There  is  no  doubt,  that  if  this  had  been  a  proceediog 

under  the  9  &  10  H^.  3.  c.  27,  and  there  bad  been  no 

alteration  from  time  to  time  in  the  provisions  of  diat  act^ 

except  as  to  the  increase  of  duty,  this  person  would  be 

exempted  firom  penalties  for  selling  wares  of  his  own  oMh 

nufactnre,  in  a  market  town,  &c.  or  elsewhere.     Sut^ 

is  not  an  empowering  clause;  it  merely  exempts  those dk 

shall  pursue  conduct  of  that  kind,  from  being  liable  Is 

the  penalties  of  the  act  for  trading  in  that  way.    Tbit 

89  Geo.  3,  enacts  a  higher  duty,  and  also  contains  the  pior 

hibitory  clause,  which  is  found  in  9  &  10  fV.  d,  and  that 

clause  being  very  general,  the  persons  who  would  haft 

been  exempted  by  the  9  &  10  fT.  3.  would  thereby  have 

become  liable.     Still,  however,  that  prohibitory  ckuee 

is  subject  to  a  proviso,  but  there  is  an  alteration  in  the 

terms  of    the  proviso,  which  shews   that  the   Leguba^ 

ture  intended   to  limit  the  exemption.    The  exemptioa 

Sn  the  29  Geo.  3.  is  the  same  as  that  in  the  50  Geo.  9f 

and   in  both  clauses   the   words  **  or  elsewhere,''  are 

omitted.     Why  were  they  omitted  f    Obviously  because 

the  word  ''  elsewhere''  must  have  occurred  to  the  Legis- 
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titore  as  being  too  indefiuite,  and  going  farther  than  wai        1823. 

originally  intended,  and  consequently  they  were  left  out  of    mi^^^^Q 

bodu     I  am  therefore  of  opinion,  that  as  the  50  Geo.  5.  v. 

eontains  a  general  prohibition,  and  as  the  eiempting  clause 

only  confines  the  exemption  to  diose  persons  %yho  shall 

seO  goods  of  their  own  manufieicture  in  any  mart,  market^ 

or  hSar,   and  in  cities,   boroughs,  towns  corporate,  and 

BBBilreC  towns,   and  as  this   defendant  did  not  sell  the 

IJkMMb  to  qnesdon  in  a  place  falling  within  this  enumera* 

6a%  be  was  rightly  convicted. 

BUST,  J.  (a) — I  am  of  opinion  that  both  points  are  as 
dearfyi^inst  the  defendant  as  it  is  possible  for  points  to 
be  dev  in  so  obscure  an  Act  of  Parliament.  The  sub* 
slsntial  objectbn  arises  upon  the  word  '<  elsewhere,'*  and 
kh  mad  that  that  word  must,  by  necessary  reference,  be 
atrDddced  into  this  act  It  must  certainly,  in  order  to 
gife  cfibct  Co  the  argument  in  favor  of  the  defendant,  but 
we  are  lied  down  by  the  act,  as  we  find  it  in  the  Statute 
took.  By  the  9  &  10  fV.  S.  it  appears  to  me,  that  the 
t^gtsJafiire  intended  that  the  real  manufacturer  of  goods 
Aould  be  at  liberty  to  hawk  his  wares  wherever  he  pleased, 
teiAien  the  50  Geo.  S.  was  passed,  the  same  indulgence 
•81  aot  extended  to  him.  By  the  first  act,  he  might  sell 
be  thought  proper  without  a  license,  but  by  the  se» 
be  has  now  a  right  only  to  sell  in  markets,  borough 
towns,  oties,  See.,  and  the  words  ^  or  elsewhere"  are 
itadiootly  omitted.  It  is  contended,  that  the  only  efiecC 
of  the  50  Geo.  S.  is  to  alter  the  duties,  and  that  we  are 
to  constfue  diat  statute  as  if  the  words  *'  or  elsewhere," 
had  been  retahaed;  but  s.  31.  of  50  Geo.  S,  shews,  that 
lAe  alatnte  was  meant  to  go  much  further  than  altering  the 
dbrties,  because  that  clause  declares,  that  all  the  provi- 
of  the  former  acts  are  repealed,  except  such  as  are 

(«)  H9lrofd,  J.,  was  abnent,  at  the  Old  Bailey. 

D  2 
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J823.        thereby  re-enacted.     But  1  do  not  tliink  it  necessary  to     i 
The**!^        resort  to  that  clause,  in  order  to  strike  out  the  word 
V.  **  elsewhere/'  because  the  53  Geo.  3.  creates  new  dutiesi 

and  imposes  the  necessity  of  taking  out  licenses  at  a 
higher  price,  and  declares  that  he  who  has  not  taken  out 
such  a  license,  cannot  hawk  his  goods  about  the  conntrj 
at  all,  and  that  he  who  has  taken  out  one  can  only  hawk 
to  the  extent  which  the  license  allows  under  the  act. 
This  may  be  a  very  hard  case,  and  probably  this  defendant 
did  not  know  that  Cromer  was  not  a  market-town,  and 
however  desirous  we  might  be  of  finding  out  some  ground 
for  quashing  the  conviction,  still  we  are  bound  by  the  act 
as  we  find  it.  Then,  as  to  the  second  objection,  it  is  our 
duty,  in  construing  an  Act  of  Parliament,  to  reconcile  all 
parts  of  it  if  we  can.  That  duty  cannot,  in  this  instance, 
be  performed,  because  it  is  not  easy  to  reconcile  the  I7lh  | 
and  20th  sections.  Possibly  they  may  be  reconciled,  by  r' 
holding,  that  the  man  who  hawks  without  having  obtained 
any  license  at  all,  shall  become  liable  to  the  penalty  of 
40/.,  but  having  obtained  a  license,  and  hawking  withoit 
having  it  about  him,  he  shall  be  liable  to  the  10/.  pemllt)r* 
.Whether  that  was  the  true  meaning  of  the  Legislature,  it 
is  impossible  for  me  to  say,  but  I  think  the  two  clauses 
may  be  reconciled.  It  is,  however,  enough  for  me  to  sxff 
that  looking  at  the  information  here,  and  the  evidence  in 
support  of  it,  this  defendant  has  been  guilty  of  an  offence 
within  the  meaning  of  the  17th  section.  It  does  not  ap- 
pear that  the  defendant  had  no  license;  all  we  have  before 
us  is,  that  none  was  produced,  and  that  perhaps  may  be 
sufficient  to  convict  him  under  the  clause  imposing  a  10/. 
penalty.  1  am  therefore  of  opinion,  that  this  clause  b 
not  so  inconsistent  with  the  20th  section,  but  that  the 
defendant  may  be  rightly  convicted  in  a  10/.  penalty,  al- 
though he  might  have  been  convicted  in  the  40/.  penalty. 

Order  of  Sessions  quashed,  and 
conviction  affirmed. 
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1B23. 

Tbe  King  i;.  The  Inhabitants  of  Bardwell. 


Y  an  order  of  two  Justices,  Peter  Firman  was  re-  Where  a  pan- 


B 

moved  from  Bardwell^  to  Ixworth,  both  in  the  county  of  ^^  iTyear  m 
Affoik.  The  Sessions,  on  appeal,  quashed  the  order,  ^^^^ 
subject  to  the  opinion  of  this  Court,  on  the  following  boote  and  gar- 
cue : — About  twenty-four  years  since,  the  pauper,  Jfeier  teren  tbUlian 
Fvnman,  a  married  man,  was  hired  for  a  year  by  Mr.  Sted'  Jhr  mrfna'5^ 

ma,  of  Ixtcorth,  as  his  shepherd;  he  was  to  have  a  house  ^>;^  s^eep 

with  hit  — -"- 


sod  garden  rent-free,  seven  shillings  a  week,  and  the  going  tor's  flock,  as 
of  twenty  sheep  with  his  master's  flock,  as  wages.    After  ^B^j^f  ^ 
some  time,  on  provisions  becoming  dear,  and  the  pauper  ^j^  ^'^^ 
complaining  that  his  wages  were  not    sufficient  for  his  16L  a-year, 
mpport,  Mr.  Siedman  raised  him  ten  sheep.    The  pauper  for  two  yoars 
lived  for  two  years  with  Mr.  Siedman,  in  the  parish  of  J^r^^^"3Ie 
liwarih^  after  his  wages  were  thus  raised,  during  all  which  sareement:-* 
lim^  the  thirty  sheep  went  with  his  master's  flock  on  the  that  as  it  did 
finm,  the  whole  of  which  is  situated  in  that  parish.    The  havo^l^'part 
fad  of  tlie  thirty  sheep  was  worth  sixteen  pounds  a-year^  *h^*h*'lCiS 
(joclosive  of  the  house  and  garden).     If  the  pauper  had  were  to  be  fed 
Ml  been  allowed  to  keep  the  sheep,  he  must  have  had  m'9dJee^'mi 

Mie  wages.  •«»n^i  ^^ 

^  as  the  paoper, 

hj  residina  in 

Siorki  and  £f.  Cooper,  in  support  of  the  order  of  Ses«  cottage  as  a 

iioiis,  were  stopped  by  the  Court.  STS^Jomlf  to 

settle,"  he  did 

Dover,  contrd.    This  case  is  not  distinguishable  in  prin*  settlement  by 
«i|>le  from  Rex  v,  Minster  (a).     It  was  there  distinctly  JIJ^^^^"*  (iaS^ 
Jkdd  tbat  the  pauper  gained  a  settlement  by  being  allowed  the  meaning  of 
its  feed  two  cows  on  his  master's  farm.    In  that  case,  the  c.  it. 
.ftndence  was  in  the  house  of  the  master,  and  the  feed  of 
the  cows  being  worth  more  than  10/.  a-year,  no  doubt  was 

(a)  3M.SeS.  276. 


I 
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1823.        entertained  that  the  pauper  gained  a  settlement.    If  then, 
the  feed  of  two  cows  constitutes  a  tenement,  what  is  there 


The  Kino 

V.  to  distinguish  that  case  from   the  going  of  thirty  sheep^ 

iMHABiTANTs  ^hich  is  exprcsslj  found  to  be  worth  16/.  a-year?  Here 
Barmwiiju  ^  residence  is  in  a  cottage  of  the  master,  bvl  that  is  a 
suiBcient  **  coming  to  settle,^  within  the  meaning  of  the 
statute  13  &  14  Car.  2.  c.  12,  if  there  be  no  doubt  that 
the  going  of  the  sheep  constitutes  a  tenement  wordi  lOL 
He  referred  to  Rex  v.  Sutton  St.  Edmundsia),  Rex  f. 
Cherry  tVillwgham{b),  Rex  v.  Tolpuddle(c)t  Rex  t. 
Whixiey{d),  Rex  ▼.  Piddle  Trenthide(e),  Rex  v.  HoMglh 
t09hU-Spring(f)^  and  J2er  v.  Melkridge(gy 

Batlby,  J* — This  case  certainly  comes  very  near  Aar 
?*  Minster,  but  being  distinguishable  in  one  respect,  il 
cannot  be  a  decisive  authority  in  favor  of  this  settlemeDL 
But  I  also  think  that  case  is  open  to  some  observatioos, 
which  would  prevent  me  from  abiding  by  it,  suppottog 
this  to  be  exactly  similar.  In  Rex  v.  Mimtter  it  waa  to  a 
degree  conceded,  that  the  right  to  have  the  cowa  fed  ei 
the  master's  land,  constituted  a  tenement;  but  the  pris* 
qipal  question  raised  was,  whether  payment  of  rentbj 
service  was  equivalent  to  payment  in  money.  After  that, 
(  which  was  the  first  case  in  which  it  was  decided  that  the 
right  which  a  servant  acquired  of  having  cattle  fed  on  his 
master's  land  gave  him  a  settlement,  the  case  of  Rex  v. 
Oswald  Tmssell(h\  was  brooght  before  the  Court.  Tbere^ 
the  pauper  rented,  among  other  things,  the  milk  of  a  cow 
to  be  kept  by  the  owner;  her  keep  macfe  up  the  necessary 
value  of  10/.,  and  she  was  in  fact  pasture  fed;  imt  the 
Court  said,  that  as  it  did  not  appear  to  have  been  made   j 

(«)  Ante,  vol.  i.  4f  4.  (/ )  i  East,  «47. 

(4)  Ante,  toI.  L  4rS»  Cff)  1 T.  R.  598.                           ■ 

(c)  4  T.  R.  671.  (A)  Decided  in  1818,  bat  not  | 

(rf)  1  T.  R.  157.  reported. 

(e)  3  T.  R.  775fc 
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of  bttigiin,  that  she  should  be  patlure  ftd^  hirtiis  ma 
ttr  milk  was  not  necessarily  taking  a  tenement,  and  the  ^^^^^^ 
order  of  Seststons  allowing  the  settlement  was  quashed.  v. 

The  Court  io  that  case  held^  that  it  was  not  sufficient  to  Imhabitamts 
Aew  that  the  cows  were  in  point  of  fiict  pasture  fed,  but    babdweix. 
it  was  necessary  to  prove  that  it  was  part  of  the  origiiial 
ha^gai&*     Now  in  this  case  the  stipulation  was,  that  the 
faiqper  was  to  have  a  house  and  garden  rent*free,  but  that 
sas  connected  with  the  service,  and  therefore,  according 
to  tbe  decision  in  Rex  v.  Minsler,  must  be  left  out  of  the 
fKation.     Then  he  was  to  have  the  going  of  thirty  sheep 
with  his  master^s  flock  as  wages;  but  there  was  no  stipn- 
ktion  how  they  were  to  be  fed.    It  is  very  probable  that 
diey  wottld  be  fed  iipon  the  pasture  or  other  growing  pro- 
ioce  of  the  land,  to  the  value  of  more  than  IO/*  a-yearj 
but  it  constituted  no  part  of  the  bargain  that  they  were  to 
be  fed  in  that  manner,  and  therefore,  1  think.  Rex  v.  0$^ 
waii  Tmnssell  establishes  a  distinction  between  this  case 
sod   Rex  V.  Minster^  which  must  govern  our  decision. 
Hie  caae  of  Rex  v.  Minster  again  came  under  consider- 
^Atm  m  Rex  v.  Saiton  St.  EdmufMUia),  and  the  Court 
acted  on  the  principle  established  in  Rex  v.  Oswald  TMs^ 
mUm    But  I  tliink  if  it  were  not  for  the  distinction  thus 
pebled  out,  there  are  some  observations  to  which  Rex  v. 
tUmter  is  opeo»  which  (without  regard  to  any  doubt  as 
to  the  value  of  the  pasture  feeding,  or  whether  it  was  a 
part  of  the  original  bargain  that  the  sheep  should  be  fed 
upon  the  growing  produce  of  the  land,)  sat'isfy  my  mind 
that  it  ought  not  to  be  acknowledged  as  an  authority  oq 
dus  occasion.     That  there  is  great  refinement  in  all  these 
distinctions  there  is  no  doubt;  and  it  could  never  enter 
into  the  mind  of  any  man  but  that  of  an  extremely  acute 
Uwyer,  that  a  person  eould  be  considered  as  renting  a 
ItntmeHt,  by  any  bargain  which,  in  the  character  of  ser- 

(a)  Aote,  vol.  i.  424. 
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1R23.        Tani,  be  might  make  with  his  master.    lo  order  to  gui 
-.,  *^^         a  settlement,  by  rentii^  a  tenement,  I  take  it  to  be  per- 
V.  fectly  clear,  that  the  party  must  not  mcrdy  rent  a  tene- 

IiiHABiTANTt  "^ot,  but  he  must  **  come  to  settle/'  accordnig  to  the 
Bardwbll.  ^^^  ^f  13  8c  14  Car.  2.  c.  1«.  If  a  person  comes  to 
settle  on  a  tenement,  we  are  naturally  to  look  to  the  na- 
ture and  character  of  his  residence.  Li  all  the  cases  de* 
cided  on  the  sUtute  of  Car*  2,  tbe  residence  of  the  paity 
has  been  upon  something  which  may  be  conneoied  widi^ 
and  constitutes  part  of  tbe  tenement,  in  respect  of  wUch 
he  gains  a  settlement  by  residence.  The  question  is,  does 
he  **  come  to  settler"  There  are  many  instances  in  which 
a  man  is  allowed  to  reside  in  a  house,  from  motives  of 
kindness,  rent-free,  and  in  such  cases  the  house  is  consi- 
dered part  of  his  tenement,  and  if  the  bouse  alone  be 
worth  10/.  a-year,  he  thereby  acquires  a  settlement.  But 
at  present  1  am  not  aware  of  any  case  in  which  tbe  point 
has  been  raised  and  decided,  that  the  occupier  of  land 
will  acquire  a  settlement  where  he  does  not  also  reside,  in 
such  a  way  as  to  constitute  what  I  shall  presently  point  tat 
to  be  my  notion  of  residence.  The  case  of  Rex  v.  HoMgk' 
ton'^le-Springia),  which  has  been  referred  to,  was  Ml 
decided  upon  this  statute.  There  the  pauper  lived  in  die 
parish  in  which  he  was  the  owner  of  the  property,  and 
the  decision  was,  that  he  could  not  be  removed  from 
his  own,  but  that  was  on  tbe  principle  of  the  common 
law,  by  which  every  man  has  a  right  to  continue  on  bis 
own  property.  The  only  case  which  I  am  aware  of, 
which  appears  to  hold  a  different  doctrine,  is  Rex  v. 
Melkridge(b),  in  which  the  residence  was  in  a  toll-house. 
Iliere  the  pauper  occupied  land  in  the  parish  in  whieh 
the  toll-house  was  situated,  and  though  his  residence  io 
the  toll-house  could  not  be  taken  into  consideration  alone^ 
so  as  lo  confer  a  settlement,  still  it  was  considered  as  a 

(a)  1  Eist,  U7.  (6)  1 T.  R.  599. 
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ictidence  connected  with  the  property  which  he  held  in        1B23. 

the  same  parish,  not  in  the  character  of  servant,  but  as  if        ^^^^ 

.  TIm  Rmo 

lie  had  a  retddeace  of  his  own.    Tliat  case  was  decided  «. 

OB  the  principle,  that  it  was  his  own  residence,  and  that  ihhabTtamts 

he  came  to  aettle  and  reside  in  his  own  domicile*     Now    _     ®^ 

BABBwau. 

bcie  the  pauper  has  only  a  residence  in  the  character  of 

savant.     It  ia  true  he  has  the  house  rent-free,  but  hb 

ooenpation  is  in   the  character  of  senrant;   the  house^ 

immg  tlie  whole  time  of  his  continuance  in  it,  was  hia 

wttm\  and  it  was  no  mure  than  if  he  had  been  allowed 

ta«»ide  in  a  room  in  his  master's  house.    Living  in  one 

tf  the  rooms  of  the  master's  house,  is  not  **  coming  U> 

nUfe,"  nor  can  it  be  considered  as  contributing  to  wliat 

iiesaenliai  in  order  to  gain  the  party  a  setdement.    For 

these  reaaons  therefore,  first,  on  the  ground  that  it  doea 

lot  appev  in  this  case,  that  it  was  part  of  the  baigain, 

ikat  the  sheep  in  question  should  be  fed  with  growing 

froduoe;  and  second,  on  the  ground  that  this  pauper  had 

lot  within  this  parish  any  thing  which  properly  could  be 

cailtid  a  residence  of  his  own,  and  for  that  reason  could 

not  bn  considered  ''  coming  to  settle,''  I  am  of  opinion 

dbt  ifae  aettlement  was  not  gained  in  Ixworth,  and  that 

theSeasions  did  right  in  quashing  the  order. 

BcaT,  J.(fl)—ln  Rex  v.  Minsier,  the  material  point 
aras  cooceded  in  argument.  The  Court  in  that  case  were 
dearly  of  opmion,  that  the  residence  in  the  master's  house 
was  not  aufficient;  and  I  confess  I  am  at  a  loss  to  under- 
Hind  how  tliat  residence,  connected  as  it  was  with  the 
MTvicey  c<mld  be  considered  as  residing  on  a  tenement 
tnihin  the  meaning  of  the  statute.  The  authority  of  that 
cue  has  been  broken  in  upon  by  Rex  v.  Oswald  Twissell, 
md  where  there  is  a  clashing  of  decisions,  the  proper 

course  is  to.  decide  according  to  the  language  of  the  sta- 

(c)  Uolroydf  J.,  iwas  abseot,  at  the  Old  Bailey. 
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1823.        Uite.     Occupjing  a  tenemeot,  merely  in  the  character  of 


servant,  is  clearly  not  auch  a  *'  coming  to  settle'*  as  the  I^- 

a^^#    sa  a  ^v  av  ^^^ 

V.  gislature  contemplated.     Coming  to  settle  on  a  tenement, 

laiiABiTAMTft  nieansy  coming  in  the  character  of  tenant,  as  the  very 
BAaowBLu  ^^^^^  ^^  ^**®  statute  import,  and  not  in  the  character  of 
servant.  The  language  of  Le  Blanc,  J.  in  Rex  v.  Minster, 
is  decisive  upon  this  point.  He  is  of  opinion  that  the 
residence  in  the  house  is  not  suflScient.  Why?  Because 
the  servant  has  not  an  absolute  right  of  poaseaaion  in  tb(e 
house;  it  may  he  put  an  end  to  at  the  pleasure  of  th^ 
master.  Granting  that  the  feeding  of  the  sheep  in  this 
case  constitutes  a  tenement,  still  the  same  vice  attends 
tliat  point*  This  pauper  does  not  come  to  settle  as  i 
tenant.  He  takes  the  feeding  of  the  sheep  in  the  sana 
character  as  the  house,  namely,  as  a  servant,  and  theiefore 
he  cannot  be  considered  as  renting  a  tenement  within  Ae 
meaning  of  the  statute.  The  taking  must  be  in  the  osan's 
own  right;  but  the  right  here  is  that  of  the  master,  who 
has  the  power  of  putting  an  end  to  the  possession  by  der 
termining  the  service.  I  agree  that  the  party  niuat  coaM 
to  reside  on  part  of  the  tenement.  These  are  the  eipiMi 
words  of  the  statute;  **  settle  in  any  tenement."  Nowk 
JHex  V.  Knighion{a),  the  Court  only  decided  that  die  partf 
must  reside  either  upon  the  tenement,  or  at  least  in  Aa 
parish  in  which  the  tenement  is  situated.  Hiring  a  teae- 
ment  in  a  parish  without  residing,  is  not  sufficient;  the 
pauper  must  ^  settle''  on  the  tenement,  or  be  must  be 
resident  on  that  which  may  be  considered  part  of  the  te* 
nemetit*  Accordiiq;  to  the  opinion  of  Le  Biane,  J.,  to 
M  hich  1  have  already  referied,  residing  merely  io  the  cha- 
racter of  servant,  is  not  to  be  considered  as  a  residence 
upon  the  tenement  in  respect  of  which  the  settlement  if 
to  be  gained.  But  without  referring  to  caaea,  I  am  of 
opinion  that  tliis  pauper  was  not  coming  permanently  to 

(«)  «  Bolt,  ill. 
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Kttle  ID  a  tenement  of  his  own,  within  the  spirit  and  1023. 
letter  of  the  statute,  and  therefore  did  not  acquire  a  set-  tu^Tk' 
tl|9Qieqt  in  ibis  parish.  v. 

Order  of  Sessions  confirmed.       iiiHABiTAim 

BAaowBiu 


The  KiKG  V.  The  Inhabitants  of  Althornb. 

vIN  nppeai  against  an  order  of  two  Justices,  by  which  a  labourer  io 
Mm  mggint  and  Elizabeth  his  wife  were  removed  from  hU^Ld^^^^^ 
Moffland  to  Jlihorne.  both  in  the  county  of  Esser,  the  ^^m  Miekuei- 
oeatMHis  connrmed  the  order,  subject  to  the  opinion  of  mtu  it  weekly 
dui  Court,  on  the  following  case :-  TH^TlZ^oF 

The  pauper,  at  Mkhaelmas,  1 82 1 ,  agreed  with  Mr.CrM,  ^^^^^^^ 
a  fiurflner  in  the  parish  of  Mayland,  to  live  with  him  as  his  month  in  har* 
aervam  in  husbandry,  from  that  Michaelmas  till  the  Jlfi-  and  if  he  and 
chaeltmas  following,   at  ten  shillings  per  week,    for  the  coqi^^^Y 

Winter  half  year,  and  eleven  shillings  per  week,  for  the  ^S^ee  for  the 
o  »    !/•  1  I  I     •     1         harvest  month, 

oammer  naif  year;  tlie  pauper  to  have  a  month  m  bar-  he  was  to  har- 

vett  to  himself,  and  if  he  and  his  master  could  not  agree  p^^^^^'a^^ 

iaclbe  harvest  month,  the  pauper  was  to  harvest  where  be  thecommence« 

•^     ^  nient  of  the 

pleased.     If  any  one  offered  the  pauper  more  money  than  harvest  he 

im  nmater  for  the  harvest  month,  the  pauper  had  a  right  hSl^ter  to 

ten.     At  the  commencement  of  the  harvest,  the  master  7^  ^?u^^ 
®^  '  terms  then 

offered  the  pauper  5L  for  the  harvest,  which  the  pauper  offered,  and 
at  first  refused,  and  required  5L  5s.,  but  afterwards  agreed  the  service 
to  Uke  the  4/,  and  «xordingIy  continued  in  hi.  n.arter'.  i»*?,^, ,_ 
service  during  the  whole  year,  and  received  his  wi^es  Held,  that  this 

**  "      '  ^      was  an  esceii- 

Wtekly*  live,  and  not 

a  conditional 
hiring^  and 

JeMtopp  and  Walford,  in  support  of  the  order  of  Ses-  JJjrtemwt"wa8 
sions,  contended,  diat  the  reservation  in  the  agreement  by  gained  by  ser- 
>^hich  the  pauper  was  to  have  a  month  in  the  harvest  to 
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1B23.  himself,  rendered  it  an  exceptive  hiring,  ood  thereft>re 

XIiTkiho  *'***  could  not  be  considered  as  a  hiring  for  a  year,  so  at 

^'  to  confer  a  settlement.    They  relied  upon  Rex  v.  Biakf't 

Inuabitamts  IIa{field{a\  as  an  express  authority,  and  cited  1  NaL  P* 

Althoxmi.  •^'  ^^^»  *°^  ^^  ^'  Arlingtonifi). 

Brodrick,  contri^.  Thb  was  a  condidonal  and  not  ta 
exceptive  hiring,  and  therefore  as  the  pauper  actaally 
served  for  a  whole  year  under  it,  he  thereby  gaiued  a  scU 
tiement  in  Mayland.  There  is  no  doubt  that  if  this  was 
an  absohite  contract,  that  the  pauper  was  to  bnro  the 
harvest  month  to  himself,  it  would  be  an  exceptive  biiin^ 
which  was  the  case  in  Rex  v.  BUhop^i  HaifiM\  but  this 
being  merely  a  conditional  hiring,  the  pauper  gaiaed  a 
settlement  by  the  year's  actual  service.  In  Rex  v.  Bitbtf'M 
Hatfieldf  the  pauper  actually  hired  himself  to  asothcr 
master  during  the  harvest,  which  makes  all  the  diflTcieBce. 
He  cited  Rex  v.  North  Nibley  (c),fiex  v.  New  fVindior(d)f 
and  Rex  v.  St.  Ebbs  {e). 

Bay  LEY,  J. — 1  am  of  opinion  that  the  Sessions  law 
rightly  decided  this  case.     They  were  of  opinion  thal#i 
was  not  a   conditional  but  an  exceptive  hiring.     Tbeis 
may  be  nice  distinctions  between  decided  cases,  but  I 
think  the  distinction  between  a  conditional  and  an  excep- 
tive hiring  is  broad  and  intelligible.     I  take  a  conditioml 
hiring  to  be,  that,  where  the  parties  stipulate  for  the  con- 
tinuance of  the  service  for  a  whole  year,  but  by  6xii^  the 
terms  upon  which  the  service  is  to  be  continued,  it  is  left 
to  the  option  of  either  to  put  an  end  to  the  contract,    if 
the  bargain  is  made  so  that  it  shall  be  co-extensive  witb 
the  whole  year,  but  with  liberty  to  either  to  dissolve  it, 

(«)  Burr.  S.  C.  439.  (d)  Bnrr.  S.  C,  19. 

(6)  1  M.  &  S.  6U.  (f )  Id.  889. 

(c)  5  T.  R.  21. 
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tbes  it  is  a  conditioiial  hiring;  but  if  the  servant  stipii*        iei9« 

ktes^  that  duriiig  a  period  of  the  year  he  shall  be  absent     f^^^ 

from  labour,  or  that  with  respect  to  a  particular  period  of  v. 

die  year  there  shall  be  a  new  bargain  when  the  period  iHHAniTAMTt 

arrives,  then  it  is  an  exceptive  hiring,  and  no  settlement    j^j^f^l^ttR, 

cui  be  gained.    In  this  case  there  is  an  express  stipulation 

that  ibe  pauper  shall  have  a  month  to  himself  in  the  liar- 

fol  tmie,  and  if  he  and  the  master  could  not  then  agree 

for  the  harvest  month,  he  was  to  harvest  wliere  he  pleased. 

the  parties,  therefore,  do  not  bargain  beforehand  as  to 

ti  wages  to  be  paid  during  the  harvest  month,  but  that 

I  ilia  be  subsequent  matter  of  contract.  This  is  no  more 
isiefere  dian  a  hiring  for  eleven  months,  the  twelfth 
L  aoatb  being  scooped  out  of  the  original  contract,  and 
^  aAjiscI  to  a  new  bargain.  I  am  of  opinion  that  it  was  no 
aoM  tbao  au  exceptive  hiring,  and  that  the  service  under 
it  confers  no  settlement* 

Best,  J.  (a). — I  am  of   the  same  opinion.     I   think 
Rex  V.  Bishop*s  Hatfield  is  an  authority  in  point,  and 
tbfHi^  the  pauper  in  that  case  hired  himself  to  another 
during  the  harvest,  that  makes  no  diSerence. 

Order  of  Sessions  confirmed, 
(a)  H9ir&ffdf  J.,  was  abteot,  at  the  Old  Bailey. 


The  Kino  v.  The  Justices  of  Cumberland. 

JjIOTION  for  a  certiorari  to  remove  into  this  Court  A  Private  In- 
aa  order  of  the  Caiii6er/a/i<2  Quarter  Sessions,  disallowing  conuineU  a 

clause,  enact- 
itgf  ^  that  no  item  or  charge  in  the  acconnts  of  the  Commissioners  slioiild  lie  biiidinf( 
m  the  parties  or  TsUd  in  law,  unless  the  same  should  have  been  dnlj  allowed  by  a 
Jostice'of  Peace  for  the  connty,"  in  the  manner  therein  mentioned,  does  not  depriYe 
a  partv  agarieYed  of  the  right  to  appeal,  given  in  another  cinnse,  against  **  any 
tmBg  done  m  pursuance  of  that  or  the  General  Inclosare  Act  {other  l^n,  oitd  ejcepty 
jBcft  deienmhniiMi  as  were  bff  that  or  the  General  Inclomre  Act^  declared  to  be  hindinf^^ 
Jboalf  end  e<ni€buhe%  the  allowance  by  a  single  Justice  being  a  ministerial  act,  not 
falUog  within  the  exception. 
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1823b        certain  items  in  the  accounts  of  Commissioners  under  i 
ThlTKi  o     -P"^*^  Inclosure  Act  [For  inclosing  Lands  in  the  Parish 

V.  of  Goifbrth,  in  the  County  of  Cumberland]^  for  the  por- 

The  Justices  "i.  •      .        ,  ■     «      -vi^         .  •  ^ 

of  pose  of  having  the  same  qnashed.    The  act  m  question 

CuMBBRLAMD  (^q  q^  3  j  ^f^^  fcciting  thc  General  Inclosure  Act^ 

41  Geo.  S.  e.  109,  enacted^,  <'  that  once  at  least  in  eveiy 
jear^  durii^  the  eiecution  of  this  act  (such  year  to  be 
computed  firom  the  day  of  the  passing  the  same)  theCooH 
missioners  shall  and  ihey  are  hereby  required  to  make  a 
true  and  just  statement  or  account  of  all  monies  by  them 
received  and  expended,  or  due  to  them  for  dicir  own 
trouble  and  expenses  in  the  execution  of  this,  or  tfie  said 
recited  act,  and  such  statement  and  account,  when  sb 
made,  together  with  the  vouchers  relating  thereto,  shall 
be  by  them  laid  before  one  of  his  Majesty's  Justices  of 
the  Peace  for  die  said  county  of  Cumberland  (not  hh 
terested  in  the  said  division  and  inclosure),  to  be  by  imn 
examined  and  balanced;  and  such  balance  shall  be  by 
such  Justice  stated  in  the  book  of  accounts  to  be  kept  in 
the  office  of  the  clerk  of  the  Commissioners ;  and  nb 
charge  or  item  in  such  accounts  shall  be  binding  U^^ 
parties  concerned  or  valid  in  law,  unless  the  same  IIhI 
have  been  duly  allowed  by  such  Justice."  By  anoAer 
clause  it  was  enacted,  that  '^  if  any  person  shall  thiiilc 
himself  aggrieved  by  any  thing  done  in  pursuance  of  this 
act,  or  the  recited  act  ( other  than,  and  except,  such  de- 
terminations as  are  by  this  or  the  said  recited  act  dedared 
to  be  binding,  final,  and  conclusive;  and  except  also  in 
such  cases  as  by  this  act  are  authorbed  to  be  tried  by  a 
jury)  he  may  appeal  to  the  General  Quarter  Sessions  of 
the  Peace,  &c.  It  appeared,  that  in  pursuance  of  the 
clause  first  above-mentioned,  the  Commissioners,  on  tbe 
18th  May,  1822,  made  out  a  statement  and  account  of 
monies  expended  by  them  in  tbe  execution  of  the  wt, 
and  laid  it,  together  with  all  necessary  vouchers,  before  s 
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Jmtice  of  the  Peace  for  the  county  of  Cumberland  (not  1823. 
being  interested  in  the  inclosure)  bj  whom  it  was  ex-  ^""^ 
anunedy  balaneed,  and  allowed*    Certain  persons  mte-  v. 

rested  in  the  inclosnre,  appealed  against  the  allowance  at  '^^^  ^^^cEt 
&e  Midsummer  Sessions  following,  when  it  was  objected  Cumbkbland 
on  the  part  of  the  Commissioners^  that  the  Sessions  had 
M>  jurisdiction,  but  the  Court  over-ruled  the  objection, 
sad  after  bearing  the  appeal,  made  an  order,  whereby  they 
diaaUowed  several  items  allowed  by  the  single  Justice. 

Coplej^f  S.  O.  in  support  of  the  motion  for  a  certio- 
m,  contended,  that  the  order  of  Sessions  ought  not  to 
hmt  been  made,  inasmuch  as  the  Justices  there  assembled 
hi  DO  authority  to  make  it«    It  is  true,  that  the  clause 
idalmg  to  the  accounts  of  the  Commissioners,  does  not 
is  lersBJ^  state  that  they  are  to  be  binding  and  conclusive 
vIko  balanced  and  allowed  in  the  manner  therein  pointed 
ool^  but  that  is  the  necessary  inference.    To  say  that  the 
aocoaots  shall  not  be  binding  until  allowed,  is  virtually  say- 
ing, that  when  allowed,  they  shall  be  binding.    Again,  the 
which  gives  an  appeal  in  certain  cases,  excepts  the 
ions  which  are  by  this  act  and  the  General  In- 
Act,  dedared  to  be  final,  binding,  and  conclusive; 
hat  AaHighout  the  whole  of  this  act,  there  is  no  clause  to 
whkk  that  exception  can  be  applicable,  unless  it  applies 
to  the  allowance  of  the  accounts  by  a  single  Justice.     In 
Sex  v.  The  CommUsioners  of  Dean  Inclo9ure{a\  this  was 
L    tfie  view  taken  of  a  similar  point  by  Lord  Ellenborough. 
1    By  dus  act  the  sii^Ie  Justice  is  to  settle  and  balance  the 
^  accounts;  and  according  to  Boi/field  v.  Porter  {b),  his  de- 
^L  oaou  is  final  and  conclusive. 

I 


1.1 


Paa  Curiam* — We  cannot,  by  mere  inference,  ex- 
dude  the  operation  of  the  appeal  clause  found  in  this  act. 

(«)  S  M.  4{  S.  8.  {b)  13  East,  300. 
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CASES   IN    THE   KING\S   BENCH,' 


18S3.        The  act  contains  no  positive  declaration  that  the  Mo^* 

Thc'liri»o     ®"^^  ^^  the  Commissioners  accounts  hy  a  single  JuUktt 

V.  shall  be  final  and  conclusive.    The  words  ''  binding,  Aitl| 

of  and  conclusive"  in  the  exceptive  part  of  the  appeal  claotp, 

CuMBicaLAND  ^^^^  necessarily  be  confined  to  those  proceedings  which 

are  made  binding,  final,  and  conclusive  by  some  affirmative 
enactment  in  this  statute.  No  such  enactment  is  to  be 
found  relative  to  the  suliject  in  question.  The  whole  of 
the  argument  in  support  of  the  rule,  is  founded  on  mere 
inference.  The  utmost  effect  that  can  be  given  to  the 
words  ''  no  charge  or  item  in  such  aoeouots  shall  be 
binding  to  the  parties  concerned,  or  valid  in  law^  aiilesi 
the  same  shall  have  been  duly  allowed^'*  is,  to  say,  that  the 
allowance  of  the  accounts  in  the  mode  pointed  ou^  sbsll 
be  bindiiq;,  if  not  appealed  from.  In  this  ease  the 
allowance  of  the  accounts  by  a  single  JhsUc^  is  not  to 
be  considered  as  m  judicial  decision,  and  tberefoie  the 
case  of  Bayfield  t.  Porter  is  wholly  inapplicable.  The 
Dean  inclosure  case  is  also  inapplicable,  becai^e  in  that 
the  enactment  was,  that  ^  the  Commissioners  shoiild  onkr 
and  finally  direct**  as  to  the  matter  in  dispute;  vvImis» 
here,  the  act  says,  '*  that  no  account  sliall  be  bindia|  jr 
valid  unless  allowed,"  which  words  cannot  have  the 
effect  as  the  expression  in  that  case.  We  are 
of  opinion,  that  the  appeal  was  not  taken  away  in  this  i 
case,  and  the  Justices  at  Sessions  having  jurisdictiopy  did  > 
right  in  hearing  the  appeal  (a).    , 

Rule  refu8ed(i). 

(«)  BmfUy^  J.,  was  abwnU  tkt  W^ai  MUiw  ¥  Ym^Mft,    \ 

(i)  Vide  Htx^.Tkt  Jmaiiea  ^      ante,  p.  10.  ^ 
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18dS. 
The  King  v.  Bishop^  Esq. 


fCULE  DI81  for  aa  information  haviog  beeu  obtained  The  Court  re- 
afaiost  tbe  defendant  for  alleged  corrupt  practices  as  a  mation  against 
Justice  of  tbe  Peace,  cause  was  shewn  against  it,  on  tbe  ^e  Peace  Ibr 

ground  that  the  application  came  too  late,  inasmuch  as  alleged  mit- 
Z      ^  ^      .  c«ndnct  In  bis 

tae  latest  act  of  misconduct  imputed,  took  place  more  oAce,  where 
tbao  twelve  months  before  the  present  application,  and  Jbat^tS^gap. 
tbe  cases  of  Rex  v.  Mar$halKa),  and  ilej  ▼.  Harriei(b),  ^^^^^^ 
vcre  cited.     In  answer  to  this,  it  was  urged,  in  support  more  than  a 
of  tbe  rule,  that  the  prosecutor  had  no  knowledge  of  tbe  the  applica- 
lldi  until  a  tery  short  time  before  the  application  to  this  ^**"iirwIecnior 

Court,  when  a  meeting  of  the  Magistrates  having  taken  swore  that  the 
1         ^1  r-  ••         •j/.jf    clrcomstances 

fmce,  for  tbe  purpose  of  mvestigatmg  the  defendants  did  not  come 

^■{frfiiii    his 

condody  tbe  prosecutor  and  another  Magistrate  being  dis-  i^nowledge 
Sitis6ed  with  his  explanation,  applied  for  the  information.  ""^'^^  J^*^  ^^ 
Tbii^  it  was  urged,  was  a  sufficient  excuse  for  tbe  delay,  Uon. 
and  took  tbe  case  out  of  the  general  rule. 

PsB  Curiam. — We  think  the  application  comes  too 
hie.  In  discharging  this  rule,  however,  we  do  not  pre- 
«Wt  the  party  from  proceeding  by  indictment.  But  if 
to  allow  the  lateness  of  the  knowledge  of  the 
criminality  to  be  an  excuse  for  not  applying  to 
AeCamt  sooner,  we  should  entirely  defeat  the  very  useful 
nde  Ud  down  in  the  cases  referred  to.  Possibly  the  case 
a^lht  be  different,  if  all  the  Magistrates  had  concurred  in 
fSrecting  the  application,  but  that  is  not  so,  and  therefore 
the  rule  most  be  discharged. 

Tbe  objection  was  afterwards  waived,  and  upon  the 
merits  of  tbe  case,  the  Court 

Discharged  the  rule,  with  costs. 

Scarlett  and  fV.  E,  Taunton  were  for  the  prosecution ; 
and  Campbell  and  Russell  for  the  defendant. 

(«)  IS  East,  S«f .  (6)  6  East,  «70. 

▼OL.  11.  B 


06  CASES    IS    THE    RING  8    BENCU» 


The  King  r.  William  Mead  and  Robert  Belt. 

drtUrmif'       X  HESE  persons  were  indicted  of  mnrder,  at  tbe  hst 
••ve  an  fa-     <9|prtifg  Assizes  for  tbe  county  of  York,  before  Holrojfd,  J«« 

■!^te?ftoai  •"^  •''^  *  P'**  ®^  ^^^  Guilty,  and  issue  thereon,  a  aw- 

y^rktUrtf  ia  tion  was  made  to  postpone  tbe  trial  until  the  feflowiii| 

trial  at  bar.  Assizes,  on  tbe  ground  that  certain  statements  had  ap*> 

coMt/oa^  P^iuied  in  different  newspapers,  tendbg  to  excite  a  pro- 

grpaod  that  judice  against  tbe  prisoners,  and  prevent  them  hanng  a 

(wha  had  fair  and  impartial  trial.    Tbe  trial  was  accordingly  post- 

bd!ctmat)r^  poned,  and  on  a  former  day  in  this  Term,  J.  William 

cooM  aot  have  obtained  a  rule  nisi,  for  a  certiorari,  to  remote  the  pro- 

a  Wr  aad  im-  '  .  ,    • 

partial  trial  ia  ceedings  into  this  Court,  in  order  to  a  tnal  either  at  Im, 

coanty.  Of  in  some  other  county  than  YorkMre,  on  the  grMmd 

that  tbe  prisoners  could  not  have  a  fair  and  impartiiA  trid 

in  the  latter  county.    Tbe  affidavits  in  support  of  tfw 

motion,  disclosed  circumstances  from  which   Ae  CMat 

might  be  induced  to  think  that  the  prisoners  c6ald  M 

have  an  impartid  trial  in  tbe  county  of  Yoirk.     Iflil^ 

matoryand  exaggerated  statements  respecting  Ihe'^ii)^ 

posed  conduct  of  the  prisoners,  had  appeared  io  the  ixiw^ 

papers,  and  printed  hand  bills,  containitig  matter  6ftb 

like  tendency  had  been  circulated  in,  and  in  thd  ini^ 

bourhood  of  Scarborough,  where  tbe  prisoners  had  rs> 

aided,  and  also  m  different  parts  of  the  Eati  and  WW 

Ridings  of  the  county  of  York,  but  it  appeared  duit  tf 

these  publications  bad  taken  place  before  and  during  tbe 

last  Assises,  and  none  were  alleged  to  have  been  pob- 

lisbed  since  that  time. 

D.  P.  Jones  now  shewed  cause  against  the  ilile,  and 
submitted,  that  tbe  Court  bad  no  authority  to  remove  so 
indictment  under   the  circumstances  of  this  case.    He 
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could  find  no  precedent  of  a  certiorari  granted  to  remove        1883. 
an  iodictinent  of  felony  from  one  county  to  another  after 
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Mead. 


plea  and  issue.  He  admitted,  that  in  cases  of  miade-  _  «. 
■leaoor,  the  practice  of  removing  by  certiorari,  in  fit  and 
proper  cases,  bad  obtained.  Rex  v.  Hunt(a)f  and  ako 
that  there  were  instances  of  removal  by  certiorari  of  tm" 
dictmenls  for  felony  from  Courts  of  Quarter  Sessions  aad 
local  jurisdictions.  Rex  ▼.  Tkonuuib).  There  wens  se^ 
wal  objections  to  the  present  motion,  independently  of 
M  novd^,  which  would  induce  the  Court  to  besitatt 
bdbfie  tb^  granted  it,  even  supposing  they  had  authority 
» to  do.  In  the  first  place,  the  case  was  at  isdise  in  die 
Qomity  of  York,  and  the  witnesses  £or  the  prosecatioa  ware 
booBd  ov«r  to  give  their  evidence  in  that  coaniy^  But 
myoiiRg  the  Court  should  award  a  trial  at  bar,  the  pii- 
aaaara  oould  derive  very  little  advautaga  from  it,  because 
tibU  the  caae  must  be  tried  by  a  Jury  of  the  freeholdem  of 
TarIL  The  recognizances  of  the  witnesses  could  not 
cooapel  tbem  to  attend  in  this  Court,  or  in  any  county 
than  Yorkshire,  and  this  Court  had  no  power  to 
thorn  over  in  fresh  recognizances.  But  independently 
af.jhia  difficulty,  the  expenses  of  the  prosecution  could 
asd(|«fat  Awarded  by  the  Justices  of  Assize  in  Ibe  county 
■l^allBb  tbe  prisoners  are  tried,  5B  Geo.  3.  c.  70;  and 
if  the  trial  was  had  at  bar,  this  Court  had  n# 
to  grant  expenses,  which  would  subject  the  pro^ 
to  great  hardship.  But  considering  diis  as  all 
SjppliqRttoo  to  tbe  discretion  of  the  Court,  without  regard 
k  to  the  atckt  rules  of  law,  still  the  Court  ought  not  to  act 
K  i^on  ity  unless  it  appeared  that  the  persons  coaneoled 
■rVrilh  the  prosecution,  were  privy  to  the  pnUication,  which 
Bkwas  said  would  tend  to  prejudice  the  prisoners  on  their 
B  tiisl.    No  imputation  of  that  kind  was  suggested.     Be- 

(•)3B.&A.444.  (fr)  4M.  ft  S.  44f.    See  the 

canes  there  efted. 
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18^.       tide  this,  the  present  application  came  too  late.    This 
motion  might  have  been  made  in  Easter,  but  it  Was  not 


The  King 


Mbad. 


V.  presented  to  the  notice  of  the  Court  until  the  elose  of 

Triniiy  Term.  It  was  further  to  be  observed^  thai  to 
publication  of  the  nature  complained  of,  had  taketf  plaos 
since  the  last  Assizes,  and  therefore  there  was  eveiy  reason 
to  suppose  that  the  public  excitement  alluded  to  had  aub- 
sided.  Another  objection,  which  seemed  insuperable, 
was,  that  the  prisoners  had  been  arraigned,  and  had  pot 
themselves  on  the  country  in  the  county  of  York.  The 
prisoners,  therefore,  could  not  be  tried  in  another  comntj 
opoa  that  arraignment,  and  if  tiiey  were  brought  up  by 
habeas  corpus,  to  be  arraigned  a  second  time,  which  wai 
necessary  to  a  trial  in  any  other  county,  it  would  be  error 
on  the  record.  This,  therefore,  was  an  attempt  to  deby 
justice  without  suflScient  ground.  At  all  events  the  venm 
could  not  be  dianged  until  the  prisoners  were  arra^iied  a 
second  time,  and  it  was  a  matter  of  considerable  doubt, 
whether  the  temue  could  be  changed  out  of  Term. 

J.  Williams  and  Arehbold,  contrd,  insisted,  that  there 
was  no  doubt  whatever  of  the  power  of  the  Court  to  grant 
a  certiorari  for  the  removal  of  an  indictment  for  felony,  n 
order  to  a  trial  at  bar.  For  this  they  cited  Bae.  Ahr. 
tit.  Certiorari,  4  Fin.  Abr.  345.  356.  Rex  v.  Wells  {a\ 
Rex  V.  El/ord  (6),  TyndaFs  case  (c),  Rutabie*%  case  {d), 
Hex  V.  Althoes  (e),  Rex  v.  Thomas  (f\  Rex  v.  Z^oiMp- 
son  (g).  There  was  no  doubt  that  this  Court  had  power 
to  grant  a  certiorari  to  Courts  of  Oyer  and  Terminer. 
FUzherbert  N.  B.  246.  A.  B.  H.  Rex  w.  Sidney  (k\ 
Rex  V.  Morgan  (t),  and  Rex  v.   Wells  {k).      The  only 

(«)  1  Stia.  549.  (/)  4  M.  &  S.  44t. 

(6)  S  Stra.  877.  (Sr)  tl  Vin.  Abr.  177. 

(c)  Cro.  Car.  S5S.  264.  and  t9U  Ih)  t  Stra.  1165. 

(i)  t  Hale,  SlS.  (t)   Id.  1049. 

(0  8  Mod.  195.  {k)  1  Stra.  549. 


Mbad. 
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iffleslioQ  therefore  was,  whether,  under  the  circumstancet        18^ 
of  this  case,  the  Court  would  interpose  with  a  view  to     jj,^'^„^, 
Ibe  due  admioistration  of  justice.    It  was  clear  that  if  an        ^v 
ioipartial  trial  cannot  be  had  in  the  proper  coun^,  it  is 
firoiind  for  a  certiorari.    Rex  ▼•  Fawle{ay,  Rex  ▼•  TAo- 
moMp  Mad  Rex  ▼.  Hunt.   In  the  present  case,  publications 
of  a  most  Joflammatory  description  had  been  circulated 
lhroiq;hoot  the  CQunty  of  Yorki  great  prejudice  had  been 
cicited  against  the  prisoners,  and  they  distinctly  swore  to 
their  ioformalion  and  belief,  that  they  could  not,  in  con- 
.si|iience  of  these  publications,  have  a  (air  and  impartial 
trial  io  that  county.    The  objections  suggested  on  the 
Olber  aide  could  not  prevail  against  this  motion.    There 
ms  DO  doubt  that  the  prisoners  might  plead  over  again 
ia  this  Court,  although  the  certiorari  would  only  remove 
ihe  indictnent,  and  as  to  the  witnesses,  there  was  nothing 
te  prevent  this  Court  from  binding  them  over  again  to 
ijppcar  at  the  trial,  in  the  place  which  the  Court  should 
direct.     It  was  a  sufficient  ground  for  this  Court  to  in- 
terfere, if  the  prisoners  had  not  even  a  probable  chance 
of  a  fair  and  impartial  trial,  but  under  the  circumstances 
of  tbia  case,  it  seemed  almost  impossible  that  the  ends 
ef  pnlblic  justice  could  be  satisfactorily  attained  in  the 
of  York. 
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ABBOTTf  C.  J. — ^The  Court  is  placed  in  a  sitnation  of 
difficuljty.  On  the  one  hand,  if  we  do  not  grant 
Ae  writ,  there  is  a  possibility  that  those  who  shall  be  as- 
KBmbled  as  Jurors  on  the  trial  of  these  prisoners,  may, 
duroni^  |he  great  and  grievous  misconduct  of  the  person 
.who  has  sent  forth  these  publications  to  the  world,  come 
to  the  discharge  of  their  duty  with  minds  not  entirely  un- 


\ 


(•)  S  Ld.  Raym.  145S.     See      ▼•  Benneit,  f  Stra.  074,  and  Ri* 
Aex  V.  Wehh^  8  Stra.  t068.    Rex      v.  Ameryf  1  T*  R.  363. 
v>  llvriSf  3  Barr»  iSSO.    Poole 
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1823.        biassed.     On  the  other  hand,  if  we  should  grant  the  writ, 
one  efTect  of  it  must  be,  delay  in  the  administration  of 
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Mead. 


V.  justice.     Another  probable  consequence'  of  it  will  be,  if 

a  trial  is  granted  in  another  county,  or  at  the  bar  of  liyi 
Court,  that  those  who  hate  instituted  this  proseeatioa, 
w\l,  through  want  of  means,  be  obliged  to  abandon  it 
The  difference  in  the  expense  of  a  trial  triting  place  under 
a  writ  of  certiormri,  and  a  trial  at  the  next  assises  for  the 
comity  of  Korkj  most  be  very  great,  beside  the  difficaky 
of  obtaining  witnesses  and  carrying  them  down  to  another 
county.  This  is  the  state  of  things  on  the  one  hand  and 
on  the  other.  In  considering  these  eirenmstaiicesy  we 
must  not  forget  that  the  prisoners  might  have  applied  1e 
08  at  a  macb  earlier  period.  It  was  in  their  power  to  do 
ao,  and  I  think  the  application  might  have  been  djadewkh 
much  more  reasonable  probability  of  success  at  liie  ceaoh 
meneement  ^  Emiter,  than  so  late  in  this  Term.  Hisse 
publications  will  have  occurred  at  a  period  of  6ve  montbi 
before  this  trial  can  take  place  in  the  county  of  York,  tmi 
therefore  we  think  oar  best  and  most  discreet  eourse  if/nsi 
to  grant  the  writ,  but  to  rely  upon  ihe  confident  hlf^ 
that  those  persons  who  shall  be  assembled  in  the  cdBity 
of  York  for  the  discharge  of  their  duty  as  Jurors,  wB 
take  care  to  prevent  these  improper  publications  fMSi 
having  any  weight  on  their  minds.  I  think  we  may  ooo- 
fidently  hope,  that  in  a  serious  case  of  this  kind,  the  Jury 
will  guard  themselves  against  acting  upon  preconceived 
impressions* 


The  other  Judges  concitfred. 


Rule  discharged. 
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The  Kino  v.  Thomas  Dolby. 

X  HIS  was  aa  iodictmeot  for  a  libdl.    Tbe  case  c^me  After  aiai^s 
oa  t»  fyi  trie^  before  Abbott^  C.  J.»  and  ai  Special  Juiy^  indictaieiit  for 
at  tbe  BfiddUs^  adjpunied  Sittings  after  Micboilpm  e^to%i^' 
Tcrait  JSau    Whei>  the  Special  Jury  panel  waa  called  Jy  Vj^*** 
Qifer,  tffo  only  of  the  Special  Jurors  w^re  in  attendance,  been  <)aasbed 
Tb^  cpuQsel  for  the  Crown  then  prayed  a  taks ;  upoa  ency^'n  the  ' 
^^ch  the  dpfendant  put  in  a  challenge  to  the  array  fnf  ^^^}^'^i^* 
taleanieyij,  for  upindifferency  in  one  of  the  sheriSa  of  Midr^  faeiM  Jwraiore* 
4iuex,  ^  the  ground  that,  at  the  time  of  forming  the  Girded  to 
tokM  pai^l>  He  was  one  of  the  prosecuitors  of  the  indict,-  {^oash  twVof 


m^iit*;   Tbe  counsel    for  the  prosecutjipa   immediately  the  Special 

.  ■        '  Jaron  sam- 

toek  ii^enpoQ  tlie  chalieiige«  and  thereupoa  the  Court  moos  had  at- 
apppinted  the  two  Special  Jurymen  who  appeared^  aa  foJincr  occa- 
trier^  and  fhey  having  found  the  sheriff  unindifferantu  the  '^^-      ^^ 
pMAel  waa  quashed,  and  the  cause  was  atrock  out  of  the^  prayer  and 
paper ^    In  BUary  Term,   1829,  a  rule  was  obtained  for  ^!!S^  de  ctr- 
diracliiig  new  Juryrprocess  to  the  coroners  of  the  county  ^i^gj^^ 
of  MiddUsexia),  which  was  accordingly  done,  and  tbe  it  is  not  com- 

polflory  on  the 

cause  was  again  aet  down  for  trial  on  the  26th  Februaty  coroner  or  she- 
iMlt     On  that  occasion,  several  persons  who  had  been  ^^  tele'^en 
flHKnoaed  by  the  coroner,  attended  to  form  a  panel  de  from  among  the 

^  '  ,  "^  bye-standers 

dfcwnsianiibus,  and  the  case  having  been  called  on,  and  accidentally  in 
only  two  Special  Jurymen  having  appeared,  the  proseci^  may'^be  select- 
tor  prayed  a  tales.  The  defendant's  counsel  objected,  that  ^^n^pje^l^outly 
there  ought  to  have  been  a  writ  of  ocio  or  decern  tales,  appointed  by 
but  that  objection  was  over-ruled,  and  the  learned  Judge  sheriff,  to  be 
commanded  the  coroners  to  summon  instanter,  such  of  j"  Vi|e"expec- 
the  bye-standers  as  they  thought  proper,  to  form  a  talei  tation  that  a 
de  circumstantibus.    But  as  one  of  the  coroners  only  was  become  neces- 
present,  the  defendant's  counsel  objected  that  this  could  not  ^^^^' 

(a)  Ante,  vol.  i.  49. 
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1833.        be  doiMy  because,  as  the  Jury-process  was  directed  t» 
both  the  coroaersy  the  return  could  onlj  be  made  bj  belk» 


Tb9  KiNe 


Dolby* 


V.  and  the  kamed  Judge  being  of  opinio*  that  this  wat  a 

fatal  objectioD,  the  case  waa  again  made  a  rtmaneim  1W 
caime  came  oa  a  thiixl  time  for  trial  at  tbe  mijomn^ 
Sittvogt  after  last  Triniiy  Term,  whea  six  Special  Jeqr- 
men  having  appeared,  among  whom  were  tbe  tMrevbe 
origioallj  attended,  a  teles  was  again  prayed^  btti  dbt 
defendant's  counsel  objected  to  the  corouera  letum^  opoi' 
Uie  ground,  that  as  two  Special  Jurymen  had  appeared 
¥dieii  tbe  cause  first  cao»e  on  for  trial,  tbe  coronets  abouWf 
halve  summoned  others  to  have  made  their  number  oom*. 
plete,  instead  of  summoning  an  entire  Jury  Je  mavo^  b 
was  also  objected,  that  the  tales  had  been  impropsHy 
returned,  inasmuch  as  they  had  been  summoned  by  At 
coroners,  by  letter,  to  attend,  whereas  they  ought  to  baas 
been  indiscriminately  selected  de  circumsianiilmi  acosnW 
ii^  to  the  statute  35  Hen.  8.  c.  6.  These  iak$  were^  in 
fact,  taken  from  the  ordinary  Common  Jury  pand.  Stmt 
which  talesmen  are  usually  called.  Tbe  learned  Jodgi^ 
however,  overnruled  both  objections ;  the  trisd  procead^fc 
and  tbe  defendant  was  found  guilty.  ''^. 

Scarlett,  in  Michaelmas  Term  last,  obtaiDed  a  ride  mi» 
for  a  new  trial,  upon  three  grounds.  First,  that  tbe  tales* 
mjsn  had  been  previously  summoned  by  ibe  oofoaera  hf 
leuer,  instead  of  beii«  takeo  from  among  Uioae  who  vrerv- 
accidentally  present;  second,  that  the  whole  Specid  Jufj 
had  been  summoned  by  the  coroners,  whereas  a  vrrit  of 
liscem  tales  ought  to  have  been  awaided;  and,  diird,  that 
there  were  two  veaires  upon  the  record,  which  rendcted 
the  proceeding  irregular* 

Gurmey  and  Tindal,  on  a  former  day  in  this  Term^ 
shewed  cause.    To  support  the  first  obfectioo,  i|  nusl 
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be  riiewn^  that  the  coroner  has  tio  power  to  stmunon  in-        18!28. 

dMdiNite  to  ittlend  in  Coort,  for  the  pnrpoaes  of  the  ad- 

aiiiiMilniti<iii  «r  jo«dc^    and  that  the  Ai/i^  in  this  case     '"^vT 

fltilt  td^liswo^beeo^  and  in  evety  case  by  law  must  be,      ^^^^* 

|MiMf  iMcMUitttly  Md  unpremeditatedly  present.    Thirl 

peMiM^  tewev«i»;  cannot  be  maintained,  tiihet  by  dk^aW 

bf)fleMdbrttiti  liAdwitl  be  found,  ujpon  examinafibh,  td 

iwkiiiMf  a'tvM  inconsistent  and  dangeroui   do<itriiie. 

Hon^  tail  )>08^M«  far  the  coroner  to  know  the  chariictet' 

flJh^Mtote  Who  lillght   thus  attend,  the  motives  whidi 

Ifchttgfa  liWitt  Ihkher,  or  their  connexion  with  the  partic^ 

ia'^fhe  'CaMeP   If  Jurors  were  to    be  indiscrimiimleljr 

dioten, HVery  dMendant  would  have  it  in  his  power^  to 

pAtbtfltHflofUMkm  of  justice,  because  he  might  inddce 

saiki  'l^eMIMto'  t5  be  present  as  were  his  own  friends  and 

pttf^kiohi  ^iM  itfhd  would  come  resolved  to  find  a  verd^t' 

of^NW  GftBty,  whatiETver  might  be  the  evidence  before 

them.'  'ft  may  be  said/that  the  power  to  summon  the 

JiM^,  u  a  dii^gd'6ns  power  in  the  hands  of  the  coroner, 

aritf^^tlkt  it  hidud^s  within  itself  the  liability  to  act  cor- 

nipdy^    Sadi  a  position  is  absurd  and   unjust.    EieVjr 

public  officer,  whatever  may  be  the  nature  of  his  office,' 

amst  be  deemed  pure  until  the  contrary  is  shewn,  and  the 

CKNM  tflways  does,  and  in  common  fairness  must,  assuine 

tfcilf'^he  iKscharges  his  duty  with  honesty  and  impartiality. 

h  hinbt  pretended  that,  the  tales  in  this  case  were  in  mj 

itspe«:t  jpemonallyobjectionaMe,  ncMT  that  any  corrupt  or 

iaiptopor  conduct  had  been  employed  in  their  selectibO; 

aad  therefore/ in  tbe  absence  of  evidence  to  that  effect, 

the"  Ctfdrt  will  presume^  that  every  thing  has  been  done 

i^irly.    If  the  coroner,  in  this  instance,  has  offended  at 

sQy  he  has  been  guilty  of  that  which  is  mentioned  in  many 

of  the   old  writers  as  an  offence,    namely,    embracery. 

Bat  in  order  to  convict  a  party  of  that  offence,  he  must 

^  proved  to  have  acted  from  a  corrupt  and  criminal 
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motive.  Bac»  Abr.  VlU  Jurietf  Judgment  iVr  Alktinl{S)i 
and  the  authorities  tliere  collected.  Ih  tbi«  casey  thero* 
fore,  it  is  dear  that  the  coroaer  cannot  be  charged  with 
embracery,  for  he  was  perfectly  disinterested,  was  actiag 
merely  mrtute  officii,  in  obedience  to  a  Rule  of  Court,  and 
perfectly  free  even  from  any  suspicion.  If  be  b  901 
guilty  of  embracery,  he  is  guilty  of  no  offence;  he  has 
simply  performed  his  duty  in  guarding  against  the  poasibk 
emergency  of  a  deficiency  in  the  Juf7,  and  thereby  ta 
prevent  any  impediment  in  the  administratioQ  of  juatioe. 
Then  the  second  objection  will  be  found  equally  uosup* 
ported.  It  is,  tliat  entirely  new  Jury-process  waa  awairde^^ 
instead  of  issuing  a  writ  of  decern  tides,  in  order  lo  adi 
them  to  the  two  Jurors  who  appeared  on  the  former  trial. 
But  it  is  quite  clear  that  the  coroner  has  pursued  tht  ooij 
course  open  to  him  since  the  statute  3  Geo*  %•  c«  tS. 
At  common  law  neither  Special  Juries  nor  lo/et  de  or- 
cumstantibus  existed.  Before  that  statute,  tbe  process 
was  a  vefiire  habeas  corpus  and  distringas^  and  if  e  tsJm 
was  awarded,  the  habeas  corpus  or  the  distringas  was  si* 
issued,  with  an  order  to  add  to  those  previously  aiuni 
by  the  venire  acta  decern,  or  other  tales,  as  tbe  cea 
be.  The  35  Henri/  8.  c.  6.  s.  5,  gave  the  tal€9  de  dh 
cutnstantibus  in  civil  actions  only,  which,  however,,  ihi 
4  iL  6  P.S^  M.  c.  7,  extended  to  prosecutiona  at  Mid 
Prius.  Then  the  7  &  8  IVilL  3.  c.  22.  s.  3,  (  wUch  was 
an  Act  for  the  Ease  of  Jurors)  provided  that  the  sheriff 
should  return  for  talesmen^  such  persons  as  aball  be  le- 
tunied  upon  another  panel,  to  serve  as  Jurors  at  tbe  aanie 
assize.  And  lastly,  the  3  Geo.  2.  c.  25,  directed  At 
same  panel  to  be  annexed  to  every  venire,  and  declare^ 
in  section  15,  that  the  Jury  struck  by  the  partiea  sfaali 
be  the  Jury  to  try  the  cause.  It  has  been  decided,  on 
tliat  clause,  that  if,  after  a  Special  Jury  has  been  struck, 
tlie  cause  goes  off  for  waut  of  Jurors,  no  new  Jury  can 
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le  f  tackjt  but  the  cause  mint  be  tried  by  the  Jury  6r9t        1833. 

ippoiiited.    Sdx  V.  Pertyia).    Now^  if  a  writ  of  decern     xheliiiie 

oiief  bad. becD  awarded  intbiacasey  k  would  have  be«p  v. 

■upoaaibli^  to  comply  with  the  requiailea  of  the  atatute^ 

mA.  the, case  just  cited  ia  a.  direct  authori^  to  ahew,  tb«t 

1Mb  41  fliode  of  fMToceediog  would  have  beeo  irregulac* 

[o.poiuit  of  fact,  tbeaame  two  SpecialJurorg  who  air 

iaiHMi  on  ibe  fomer  trial,  attended  alao  at.  the  latter,  iio 

that  ibe  ipersMM  acUed  to  them,  were  preciady  the  saiiie 

fmmmB  aa  wodLd  have  served  if  the  writ  of  decern  Utles 

W>  been  awarded*    If  this  otijection  could  prevail,  it 

wmM  go  to  anoibilate  the  whole  system  of  Special  Juriea. 

Al  conmon  law  there  is  no  SpecialJury,  nor  are  thev^ 

ay  kJe$4ti  cireMm$ianUbu$i  the  atatule  of  3  Gee.  9»  gave 

ifaa.  Sfftscial  Jury,  bat  it  did  not  adonit  of  the  writ  of 

item^taie$f  aad  therefore  .the  only  mode  of  makiog  up 

I  defiaeat  Special  Jury,  is  by  supplyiaig  others  £rom  the 

panel   of  Common  Jurors.    Indeed,  by  the  very  provi- 

MQQs  pf  the  atatttte*  that  mode  becomea  necessary,  be* 

:aiis«>  an  tbe  Special  Jury  first  struck,  must  be  the  Jury 

tS'^iiy  tbe  issue,  if  an  imperfect  Jury  appeaci^  and  tbe 

BSise  goas  off,  to  make  it  up  from  an  octo  or  decern 

taks,  ;WOiiId  be  to  constitute  another^  and  not  the  same 

laajy.  wnA  <would  be  to  violate  the  express  prorision  of 

llftttaAute.    But  the  defeudant  has  no  reasou  to  com« 

^km  of  the  adoption  of  this  course  in  tbe  present  case^ 

laeause  be  has^  by  his  own  conduct,  rendered  it  necessary. 

Se  baa  suggested  tbe  fact  of  the  unindifferency  of  the  she* 

riff;  that  suggestion  appears  upon  the  record,  and  is  ac* 

iwrsccd  in  by  him  as  a  fact,  and  upon  that  is  founded  an 

Maard  of  process  to  the  coroners.   There  is,  therefore,  no 

ironnd  Cor  ol^ecting  either  to  the  Jury  themselves,  or  to  the 

node  in  which  tliey  have  been  chosen,  and  as  they  have 

iroperliy  tried  the  cause,  and  regularly  found  their  verdict, 

(a)  o  T.  R.  4d3. 
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1823.        there  if  do  pretence  for  Hm  cigtcfion^    T1l9n>  tbMly» 
tbens  is  no  case  which  goes  the  length  of  fifoving^llnt 


The  Kiso 


DeLST* 


9.  there  may  not  be  two  v€nire$  on  the  record.    b^jBywwrif 

▼«  WQUh(a)t  the  judgneDt,  indeed,  was  fsferaad^  bajteaij 
•pon  the  ground  that  the  vadft  was  awarded  lei  dio  wneg 
person;  and  in  Prttimu  v.  Robimon{b\  tb»  Ju^mei 
chosen  from  two  different  panels^  which  weieretiKoed  Is 
the  two  teniret,  and  th«re  was  no  reason  asaigncd  fascpthe 
issuing  of  the  second  vmirt.  But  it  has  been  mose  Una 
once  held,  that  where  the  sheriff  is  umndiflferfDVuxeMii 
venire  may  be  issued.  Rex  ▼•  The  Ciiy  ef  WwsouUt^^ 
and  fVilioughby  t.  Egerton(d)p  and  therefose  M^Aea^-m 
a  soggestioii  hcroi  which  is  not  denied,  that  tho  ahuMT  ws 
amndtfferenty  the  second  vemVe  was  properly  iaaiaad'  Ui  the 
coroners,  and  the  whole  course  of  proceedings  has  hasa 
perfectly  correct*  There  is,  therefore,  no  fpround  Jertbi 
present  application  - .  ^  j :  -  n  „ 

.  "•  •■      ■  'I.  ..-iji- 
Searfeit  and  J .  Evane,  in  support  of4he  rule.  -!Ili 
principle  upon  which  the  objections  lo  the  Jury-piWHi 
in  this  case  are  founded,  has  been  bidierto  wMlyiK 
looked.     It  is  this;  that  as  it  has  been  decided  ^brigis 
defendant  cannot  challenge  the  arraj  of  a  Specif  Jiqi 
Rex  ▼•  Ed$mmA(e)f  the  return  of  the  take,  m 
a  Special  Jury,  must  be  regulated  accordii^  to 
sions  of  the  statute  which  first  gave  the  Specisl  Juiykaaif; 
M-hich  has  not  been  done  in  the  present  inatanee.  '^•'Bm 
ok^ection  taken  at  the  first  trial,  therefor  waa,  siot  to^lhs 
Special  Jurymen,  but  to  the  taktf  returned. by  the  shndf,  \ 
and  consequently  there  would  be  no  fresh  awaed  enfft 
with   reCereuco  to  the  tmhs.    If  bo&  ihe  coroners  had 
been  preaent  in  Court  when  that  objectien  was  tal^a^  iha  j 

(«)  Cro.  J«€.  Mr.  (4)  Cra.  Jacr  55. 

(i)  S  Vnil.  175.  (c)  4  Bam.  ie  Aid.  471. 

(c)  Skla.  10^. 
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Jw^oi  mighl^   under  the  statute  35  Henry  S.  dd,  ha«^        1823. 


TIm  Kiko 


tbem  to  return  inttanter  a  panel  of  tale$  de  oir- 

\uMytQf  'Supply  the  deficiency  of  that  particiilar  rT 

il«t]^  bul'iio  fresh  Jvry  would  then  have  been  summoned,      ^^^^* 

Rud-iMM  new  process  awarded.    But  only  one  coroner 

keing^pressiit«  the  cause  necessarily  went  off,  and  new 

froocM»  becaoM  necessary,  but  that  eould  properly  au- 

dioraSB  'HOI  SBore^to  be  done  than  woold  have  been  done 

ivComlv  if 'botb  the  coroners  had  been  present.    It  is 

admitted^  dbac  byd  Geo.  8,  the  Jury  first  struck  must  be 

40  Jury  ti>  ti7  the  cause,  and  therefore  an  award  of  a 

•flBHf  to  summon  a  second  Jury  was  clearly  a  isolation  of 

Ihe  atatote^    IBayky,  J.  That  would  be  ground  of  error, 

a  itw^aaa  objection  at  all;  it  cannot  be  urged,  in  sup^ 

part  of  the  present  motion.]     It  cannot  be  ground  of 

wrar:  in  the  present  case,  because  the  Specid  Jury-process 

does  not  appear  upon  the  record;  but  it  is  equally  an 

im^ularity,  because  the  award  to  the  coroner  is  in  general 

letma  '^  to  cause  to  come  twelve  good  and  lawful  men,'' 

aJMcIa  is  inconsistent  with  the  principle  which  charac* 

fsriaas  the  selection  of  a  Special  Jury.    If  the  original 

aiyacliott<bad  been  to  the  Jury  ni  toto,  the  proceeding 

vhichJias  been  adopted  might  have  been  correct;  but  the 

was  to  the  tales  only,  and  therefore  the  com* 

process  was  the  only  course  left  open  to  the 

But  this  process  was  altogether  irregular,  be* 

die  afiiect  of  it  was  to  put  two  venirei  upon  the 

isme  tecordf  upon  one  of  which  aomelhing  has  been 

It  is  quite  dear,  that  where  any  thing  has  been  done 

one  venire^  and  has  not  been  objected  to,  that  pro- 

cesa  must  be  amended  and  made  complete,  and  another 

eauBot  be  awarded;  for  the  two  venirei  cannot  ezbt  upon 

one  record.  Pretiotu  v.  Robinsoniju),  WiUoughby  v.  Eger^ 

ton{f)\   Pigot  V.  Pigot{c),    Symondi  v.  IValsh(d),   and 

(a)  «  Vent.  173.  (c)  Cro.  Cir.  551. 

(Jk)  Cro.  Eliz.  853.  (d)  Cro.  Jac.  5i7. 
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lOTS.        Rex  V.  JF^ankliu(a).     The  renmining  objection  b  i^B 
^""^        Btrongcr,   and  more  general  in  its  appIiettxHi>  namely, 
V.  that  the  eoroner^  in  taking  upon  himself  to  aaroinoo  Im 

Jui7y  has  as^med  a  right  wfaicfa  the  law  haa  vested  ia 
the  parties  to  the  cause  themselves,  and  which  in  his  hanA 
may  be  abused.  The  Court  will,  it  is  true,  presume  hiai 
to  have  done  right,  until  the  contrary  is  shewn,  but  this  ii 
no  answer  to  the  objection.  Upon  such  a  subject  •evtty 
thing  is  to  be  pnesumed  in  fevor  of  the  defendant,  vni 
against  the  officer,  because  the  latter  has  at  le^t  the 
power  to  do  wrong,  and  the  former  is  deprived  of  all 
control  or  restraint  over  him.  The  Legislature  have  shewn 
Aat  they  would  presume  that  a  Jury  might  be  packed, 
and  therefore  it  was  that  they  passed  the  statute,  j^vhtg 
the  taks  de  drcumstantibus.  €  Hawk.  P.  C.  /ift.  2.  c.'41. 
as.  £0,  21.  The  object  of  the  law  has  always  beeii  1o 
prevent  the  possibility  of  partiality,  or  any  thing  ip^ 
proaching  to  a  selection  by  the  officer.  Here  tfie  coiMer 
not  only  returns  a  SpecialJury  in  the  first  instance,  bat 
also  a  number  of  persons  whom  he  has  chosen  to  s^trve 
as  tales.  The  coroner  had  no  right  to  presume,  that'^ 
sufficient  number  of  Special  Jurors  would  not  attend. 
*llie  most  dangerous  consequence  might  ensue,  tT  he  ifttt 
allowed  to  act  on  that  principle.  Possibly  the  very  per- 
sons whom  the  defendant  has  previously  challenged,  might 
be  selected  by  the  coroner  as  tales,  and  might  be  fbt 
very  men  to  try  his  cause.  [Bayley,  J.  This  argument 
is  merely  saying,  that  every  public  officer  may  ab^se  his 
authority.]  It  is  shewing  haw  he  may,  and  the  possibilitjf 
of  abuse  is  enough  to  support  the  objection(6).  Evci 
at  common  law  none  could  be  summoned  on  the  Itffei 
without  affording  to  the  party  accused  the  opportimity  ef 

(a)  5  T.  R.  454.  Abr.  Trial,  G69.  Vin.  Abr. Trial, 

(6)  Vide  Dyer,   367.      5  Co.       305. 
Rep.  36  b.     Godbolt,  246.     Roll. 
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iROvh^  before  baud  who  ihey  were ;  and  die  42  Edw.3.        tM3. 

c,  11.  espraasly  declares,  that  tbe  namea  •f  the  persona     t[.|,^^„j, 

fAo  are  to  senre  on  tbe  Inquest  shall  be  returned  iuto       ^  «< 

Court.     It  bas  been  held,   that  that  statute  applies  10 

lodi  cavil  and  cfkniiial  cases,  €  Han4c.  P.  C.  lib.  2.  o.41. 

nSl,  and  if  tbe  coroner  bas  tbe  power  of  sumaKming 

tut  Jmy  prifataly,   and  of  bis  own  mere  motioo,   that 

ftalata  would  be  in  effect  repealed.    If  the  coroner  has 

iis  power,  what  b  there  to  prevent  the  sheriff  from  ea* 

tfoiiig    it  in   all  criminal   cases;  because   tbe  atalttta 

7fc8  WULS.  c.  32,  applies  exclusively  to  civil  cases ^ 

A  tmkM  de  dreumdantihui  means  er  vi  termini,  a  Jurjr 

of  persona  taken  from  those  who  are  accidentally  present. 

Nailher  tba  sheriff  nor  tbe  coroner  bad  any  power  to 

coaspei  Am  attendance  cf  persons  so  selected.     If  they 

bad  aoch  power,  tbe  Legislature  would  have  provided 

proceas  for  that  purpose*    For  these  reaaons,  it  is 

r,  firaly  that  tbe  coroners  had  no  authority  to  sommon 

to  tbe  trial  a  tale$  de  drcumsiantibut;  second, 

dbat  it  waa  illegal  to  summon  a  Special  Jury  de  nevo;  and 

thiid^-    tbat  there  being  two  venires  on  the  record,  tbe 

are  altogether  irregular,  and  tbe  defendant  is 
to  -a  new  triaL 


Ha' Court  took  time  to  cousider  of  the  case,  and 
jtigmient  was  now  delivered  by 

Abbott,  C.  J. — ^Tbis  was  an  application  for  a  new 
tibiL  Two  objections  were  taken  to  the  proceedings, 
firsts  that  tlie  award  of  a  venire  facias  juratores  to  the 
eatonen,  after  a  previous  award  of  the  like  process  lo 
Ae  akerifE^  which  had  in  fact  been  acted  upon,  was 
an  irregnlarity;  and,  second,  that  upon  the  prayer  and 
award  of  a  tales  at  the  trial,  and  under  which  the  cause 
aras  in  fact  tried,  the  tales  ought  to  have  been  taken  out 
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1823.        of  persons  accidentally  present  in  Court  at  the  moiiMBli 
without  any  previous  measures  adopted  by  the  coronen 
«•  to  insure  the  attendance  of  persons  whom  they  thought 

proper  to  constitute  the  tales,  if  a  tala  should  become 
requisite.    The  first  of  these  objections  was  discussed 
much,  upon  the  supposition  that  the  process  directed  to 
the  coroners,  demanded  them  to  summon  other  and  dis- 
tinct persons,  from  those  who  bad  originally  been  sum- 
snoned  by  the  sheriffs.    The  language  of  the  record,  bow- 
ever,  does  not  justify  that  position,  for  the  coroners  are 
commanded  only   ''  to  cause  to  come  twelve  good  aod 
lawful  men;''  they  are  not  described  as  twelve  other  good 
and  lawful  men,  and  this  being  in  fact  a  Special  J017 
cause,  (although  that  does  not  appear  upon  the  record)i 
the  original  panel  returned  by  the  coroners  coutained,  ss 
it  ought,  the  very  same  names,  and  no  others,  as  were 
contained  in  the  panel  returned  by  the  sheriffs,  bong  tk 
persons  nominated  under  the  Rule  of  Court,  and  in  cos- 
formity  with  the  statute.    Tlie  whole  proceeding,  there* 
fore,  was  in  substance  and  effect,  the  same  as  if  an  sc<9 
or  decern  tales  had  been  awarded  according  to  the  aaci*^ 
practice,  prior  to  the  Acts  of  Parliament,  which  gaiatk 
tales  according  to  the  mode  now  in  use.    From  tUs  it 
appears,  that  in  point  of  fact,  the  cause  has  been  trad 
by  the  very  principal  Jurors  by  whom,  as  it  is  contended 
for  the  defendant^  it  ought  to  have  been  tried.     We  are 
therefore  of  opinion,    that  there  is  not  any  auflkiettt 
foundation  for  this  objection,  either  upon  or  dehors  the 
record.    As  to  the  second  objection,  namely,  that  the 
coroners  should  have  taken  the  tales  from  auch  persons 
as  might  happen  to  be  present,  and  ought  not  to  have 
summoned  any  persons  of  whom  they  might  make  a  panel, 
we  are  also  of  opinion,  that  this  objection  ought  not  to 
prevail.     At  the  trial,  no  objection  was  taken  to  the  per- 
sons who  had  been  summoned^  and  who  appeared,  nor 
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wn  H  8iqp|re8ted  fhat  the  coroners  had,  in  the  particular  1828. 
instaiiee^ acted  from  any  improper  motive  or  design.  The  ^h^^ 
•bjeetioir  was  founded  altogether  upon  general  principles,  v. 

and  upon  the  supposed  danger  of  permittii^  a  shi^riff,  or 
a  coroner,  to  secure  the  attendance  of  persons  iioini- 
oited  b]r  himself,  and  by  those  means,  in  eflfect;  to  select 
a  part  of  the  Jury.    Now,  thb  otjection  is  evidently 
contradictory  ta  the  whole  principle  and  practice  of  the 
comnaoii  law  b  this  matter.    By  the  common  law,  the 
fnaoB  to  whom  the  Jury-proceai  was- directed,  wkstlier 
tbe  alieriff  or  coroner  chose  whom  he  could  filuinmon  to 
mend  and  place  on  the  panel,  and  if  u  full  Jury  did  not 
•ppear,  and  an  oeio  or  deeem  tales  was  awarded  at  cdm- 
aKMB  law^  the  sheriff,  or  coroner,  abb  selected  the  per- 
•ona  in  execurton  of  that  proc^ss^    The  common   law 
admitB  no  wch  absurdity,  as  thO"  taking  by'chaM6'  a^d 
hoard,  those  persons  who  are  to  discharge  Uie  sotetan 
andimportanl  duties  of  Jurymen;  but  has  provided  that 
it  sbnll  be  done  by  some  known  and  responsible  oflSedIr, 
who  may  be  foHhcoming,  and  punishable  if  he  shall  tM:t 
amiaa.    Even  the  56  fleii.  6.  c.  0,  which  gave  the  Mies 
db  ^sreiMPisf m^ftfriif ,  as  it  i^  usually  called, '  leaves  tidis- 
oetion  to  be  eiercised<  by  the  officer,  and  the  provision 
wai  fliiade,  as  appears  plainly  by  the  language  of  the  fifth 
r,  <*4br  the  more  speedy  trial  of  issoies,^  and  hot, 
suggested  in  argument>  for  the  prevention  of  par- 
liriify.    And  by  section  5,  the  sheriff,  or  other  minister, 
ii  lo  iteme  and  i^ppoint  so- many  of  sach  other  able  per- 
aana  of  the  county  as  may^be  present  at  the  miid  assii^es, 
or  Niai  Prius,  as  shall  be  sufficient  to  complete  th6  num- 
ber of  Jorovs  risquired.     Nomination  and  appointment 
fleeasMfily  imply  election,  and  therefore  in  that  citto  a 
discretioat  is  left  to  be  exercised  by  the  officer,  dioogfa  the 
persons  out  of  whom  that  selection  is  to  be  made,  are 
limited  of  necessity  to  such  as  may  happen  to  attend  at 
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1823,        the  assizes,  or  Nisi  Prius.    It  was  well  observed,  in  af- 
The^KTiia     gument,  on  the  part  of  the  prosecution,  tbat  the  eonne 
«•  of  proceeding  adopted   by  the  coroners  in  this  case,  b 

infinitely  more  free  from  the  probability  of  an  unfiur  trial, 
than  the  taking  the  tales  from  those  who  are  accidentally 
present  in  Court  would  be;  because,  in  the  latter  caie, 
either  party  may  take  measures  to  fill  the  Court  at  the 
time  of  trial,  with  his  own  personal  friends  and  partizans. 
For  these  reasons  we  are  of  opinion,  that  the  rule  for  a 

new  trial  ought  to  be  discharged. 

Rule  discharged. 


The  Kino  v.  Gbobge  M'Gill. 

Bxpoting  to  OoNVICTION  under  50  Geo.  3.  c.  41.  s.  17,  for 
ing  <M  ■•  a'    selling  tea  without  a  hawker's  license.     The  convictioo 

onra^VccnM"  ^^^^^f  ^^^^  ^"»  &^-»  *^»  ^'f  *^  defendant  b^ng  a 
U  an  offence  hawker  and  trading  person,  going  to  other  men's  houses, 
agalnit  50  G.S.  ,.  ,  ,         -i       .  ■• 

c.  41,  and  tab*  carrymg  to  sell,  and  exposing  to  sale,  without  any  Uoeaie 

fendor*to  a      "^  ^^  ^^»  certain  goods,  wares,  &c.  to  wit,  divers  pansii 

penalty  of  101.,  of  tea,  and  that  he  being  such  hawker  as  aforesaid,  tti 
althongu  by  .  ., 

It  GiM.  s.         on  the  day  and  year  aforesaid,  at  fVorceiter,  carry  to  seD, 

wonld'W  an  ^^  expose  to  sale,  certain  goods,  wares,  &c.,  to  wit, 
offence  for  a  ^i^rg  parcels  of  tea,  and  was  then  and  there  foood 
tea  iu  an  im-  trading  as  aforesaid,  without  any  license  so  to  do,  con- 
oven  If  hehad  trary  to  the  form  of  the  statute,  &c.  The  convictioB 
ctnae!*^^^  *  ^'*  ^^^^  ^^  ^^^  ^®  evidence,  and  stated,  that  the  Justice 

Tlio  agent  or  did  thereupon  convict  him  of  the  said  offence,  and  ad- 
•ervant  of  an  . 

nnllconted        judged  that  he  had  forfeited  the  sum  of  10/.    Against  this 

■as^^ak^^a'      an 

oaually*llablo    Conviction  tlie  defendant  appealed,  and  the  aanae  was  coo- 
I  ^'l  ^to  ^'^°*    firmed  by  the  Sessions,   subject  to  the  opinion  of  the 
ualiy,  If  ho       Court,  upon  the  following  case: — 
hawker^  U*         Gtorgt  M*GiU,  as  the  agent  of  David  Salubmy,  a  li* 

censed  tea-dealer,  on  the  17tb  ot  Jpril,  188^  in  the  city 
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of  fForcesier,  carried  to  sell  seTeral  packages  of  tea,  and       1823. 
tben  and  there,  at  the  bouse  of  one  Henry  GravCf  sold  to 


M<Oiix. 


tbe  said  Henry  Grave,  one  of  the  said  packages,  contain-  9. 

log  a  qoarter  of  a  pound  of  tea ;  and  afterwards,  on  the 
nme  day,  in  the  city  of  Worcester,  he  the  said  George 
M^Gill,  as  such  agent  as  aforesaid,  carried  to  sdl,  and 
eiposed  to  sale,  at  tbe  house  of  one  William  Perkes, 
mother  package,  containing  also  a  quarter  of  a  pound  of 
tei,  but  did  not  sell  the  same.    At  the  several  times  when 
llie  said  George  M*GiH,  as  such  agent  as  aforesaid,  so 
cvried  to  sell,  and  sold  the  said  first-mentioned  quarter  of 
a  pound  of  tea,  and  so  carried  to  sell,  and  exposed  to 
sale,  the  said  last-mentioned  quarter  of  a  pound  of  tea^ 
neither  he,  nor  the  said  Daniel  Salisbury ^  his  employer, 
had  any  license,  according  to  the  50  Geo.  3.  c.  41.     The 
question  for  the  opinion  of  tbe  Court  is,  whether  tbe  de- 
fendant was  duly  convicted. 

Demman,  C.  S.  and  Winter^  who  opposed  the  order  of 
Sesaioos,  being  asked  by  the  Court  what  were  the  objeo 
tions  to  the  conviction,  stated  them  as  follows: — Firsts 
Aat  this  kind  of  dealing  in  tea,  not  being  licensed  at  alt 
Vf  tbe  Hawker's  and  Pedlar's  Act,  is  equally  illegal,  with 
aicenscy  as  without,  and  is  therefore  an  offence  against 
H  Geo.  S.  c.  46.  s.  6,  under  which  alone  it  is  properly 
poftiabable.  Second,  that  it  is  not  stated  in  the  convic-* 
lioD,  that  the  tea  was  carried  to  sell,  exposed  to  sale,  or 
sold,  in  an  imentered  place;  which  according  to  the  sta- 
tote  last-mentioned  it  should  be.  And,  third,  that  the 
•ppdlant,  having  acted  as  an  agent  or  servant  to  another, 
is  not  liable  to  the  penalty  imposed  by  either  of  the  sta- 


Peanon  and  Russell,  in  support  of  the  order  of  Ses- 
I,  contended,  first,  that  although  the  appellant  had 
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1823*        offended  against  two  separate  statutes  by  one  act,  still,  be 
Th^^]^        was  punishable  by  both,  or  either  separately.     Second, 
«•  that  the  provision  respecting  unentered  places,  was  no 

part  of  the  statute  under  which  the  appellant  had  been 
convicted,  and  therefore  did  not  apply  to  the  case.  Ami 
third,  that  die  defendant  was  equally  liable,  whether  acting 
as  agent  or  principal,  the  statute  being  expressly  appli- 
cable to  both,  and  they  cited  Res  v.  Tumer{a). 

Denman,  C.  S.  and  Winter,  contrd,  insisted,  that  as 
the  act  of  selling  tea  by  the  appellant  was,  by  another 
statute,  made  equally  illegal,  with,  or  without  a  license, 
he  had  been  guilty  of  no  offence  against  the  Hawker's 
and  Pedlar's  Act,  and  could  therefore  not  be  convicted 
under  it;  the  remedy  provided  by  the  latter  statute  not 
being  cumulative  upon  that  of  the  former.    The  statute 
9  Geo.  2.  c.  So.  s.  20,  makes  it  unlawful  for  any  hawker 
or  pedlar  to  sell  tea,    and  therefore  a  hawker's  license 
would  not  legalize  the  sale  of  tea  by  a  person  trading  as 
a  hawker.     If  the  defendant  has  been  guilty  of  any  of* 
fence,  he  was  punishable  only  under  the  12  Geo.  3.  c.4fi* 
They  cited  JBo2r5^6ru^iii€ii/ (6),   Beckford  v.  Uood(c\ 
and  Toamtend'a  case  (J). 

The  Court  took  time  to  consider  the  case,  and  judg- 
ment was  now  delivered  by 

Batlby,  J.-^This  was  a  conviction  under  50Geo.S. 
c.  41.  8.  17,  for  selling  tea  without  a  license,  and  the 
principal  question  was,  whether  the  defendant,  being  a 
hawker,  and  selling  tea  in  that  character,  but  without  a 
license,  was  within  the  operation  of  the  statute.  There 
was  another   question  which  might  have   been   raised, 

(«)  4  Bam.  Sc  Aid.  5t0.  (c)  7  T.  R.  &fO. 

(b)  1  Roll's  Abr.  106,  pL  16.  (d)  Plowd.  115. 
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mmelj,  whether  riie  penalty  of  lOl.  in  which  he  wm        1823* 
convictedy  was  the  proper  penalty  to  be  imposed  upon 
tihn.    Upon  that  point,  the  Court  gave  their  opinion  in  «• 

Rex  ▼•  IVebsdellia),  jn  M'hich  we  are  further  confirmed 
by  a  subsequent  consideration  of  the  case.    We  have 
looked  into  the  several  Acts  of  Parliament  relating  to 
this  subject,  and  upon  a  careful  review  and  comparison 
of  them  ally  we  are  of  opinion  that  the  defendant  was 
properly  convicted  under  this  -statute,   and  in  the  right 
fcaalty.    The  main  ai^umei>t  against  the  conviction  was^ 
Aat  as  another  Act  of  <ParliameDt  has  made  it  illegal  to 
•ell  tea  at  all  in  an  unentered  place,  even  with  a  license^ 
ibe  selling  it  without  a  license  was  -no  offence  within  this 
Act  of  Parliament;  and  if  there  was  no  statute  in  exist- 
ence upon  this  point,  of  a  prior  date  to  the  two  already 
sihided  to,  that  argument  might  perhaps  be  tenable.    But 
vhen  we  review  the  entire  history  of  the  law  relating  to 
bawkers  and  pedlars,  it  becomes  clear,  that  •the  50  Geo.  3. 
k  intended  to  include  persons  selling  tea  without  n  license^ 
as  well  as  those  who  may  so  deal  in  any  .other  article. 
The  first  statute  is  the  8  8c  9  IV.  S.  c.  25,  which,  after 
Kciting  that  additional  duties  have  been  laid  upon  cofiee, 
tai,  &c.,  enacts,  that  every  hawker,  &c.  ^hall  pay  a  duty 
of  AL     Then,  the  9  &  10  IV.  3.  c.  27j  recites,  ^nd  con- 
liaaea  ilie  former  act,  imposing  the  same  duty  on  every 
bawkcr,  &c.,  carrying  to  sell,   or  exposing  to  sell,  atgf 
goods,  wares,   &c.,    and  contains  two  clauses   imposing 
penalties,  which  are  very  important  in  the  consideratioo 
of  thu  case,    llie  former,  by  section  3,  imposes  a  pe- 
nalty of   12/.  upon  every  hawker,    &c.,  so  trading  a$ 
qforetaid  without  a  license ;    the  latter,    by  section   8^ 
provides,  that  the  Justice,  before  whom  any  offender  is 
convicted,  **  shall  cause  the  said  sum  of  12/.  to  be  forth* 
with  levied  by  distress  and  sale  of  the  offender's  goods." 

(a)  Vide  ante,  44% 
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1823.        We  then  come  to  the  oO  Geo,  S.,  by  the  17th  section  of 
fn^^^jfQ     which  the  penalty  of  lOZ.  is  imposed,  and  in  which  three 
V.  distinct  terms  are  made  use  of,  which  it  is  material  to 

examine  with   care.    The   words  are,    ''   If  any  such 
hawker/'  &c«  '^  shall  trade  as  aforesaid,  without,  or  con*' 
trary  to,  or  otherwise  than  ihall  be  allowed  by,  such  li- 
cense, he  shall  forfeit,  for  each  offence,  the  sum  of  10^ 
These  three  distinct  expressions  were  not  hastily  or  un- 
intentionally introduced,  but  clearly  apply  to  three  sepa- 
rate offences.    Then  section  0,0,  referring  to  section  17, 
enacts,  that   the  Justices  before  whom  any  offender  b 
convicted,  ''  shall  cause  the  said  sum  of  40/.  to  be  le- 
vied,'' &c.     This  is  clearly  a  mistake;    the  17th  section 
mentions  no  ''  said  sum  of  40/.;"  the  sum  there  is  \0l*, 
and  it  undoubtedly  ought  to  be  the  same  in  the  20th  sec- 
tion.   The  uitermediate  clause  19»  does  impose  a  pensltj 
of  40/.,    and   thence   probably  the  mistake  arose.    The 
former  act  of  9  8c  10  fV.  3.  contained  no  clause  similsr 
to  the  igth  in  this  act,  but  it  does  contain  clauses  ex- 
pressly answerable  to  the  17th  and  ^th  in  this  act;  and 
as  the  sum  mentioned  in  both  clauses  there  is  the  same^ 
it   is  clear  that  the   sum  should   be  the  same    io   bolii 
clauses  here.      It  is  perfectly   manifest,  that  the  words 
^  trading  without  such  license,"  in  the  8  &  9  ^«  3.  means 
trading  without  having  himself  taken  out  a  license,  and 
such  also  is  the  plain  sense  of  the  9  &  10  fF.  3.     The 
next  statute  in  point  of  date,  which  refers  to  hawkers  and 
pedlars,  is  the  25  Geo.  3.  c.  78,  but  there  are  some  in- 
termediate statutes,  by  which  the  law  respecting  the  sale 
of  cambrics  and  of   tea,   was  in  some   degree   altered* 
The  10  Geo.  1.  c.  10.  s.  14,    prohibits   tea  froai  being 
sold  in  any  but  an  entered  place,  thus  making  the  right 
of  sale  local.    The   9  Geo.  2.  c.  35.    s.  ^0,    prohibits 
hawkers  and  pedlars  from  selling  tea  at  all.     Now,  these 
two  statutes  proceeded  upon  very  distinct  views.     The 
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former  bad  for  kt  object  tlie  increase  of  the  revenue^  the         IS23. 
latter  the  interesU  of  the  bonajide  tradesman.    Upon  that 
was  founded  the  argument^   that  as  the  sale  of  tea  by  «7 

hawkers  was  prohibited  altogether,  the  selling  it  without  "''" 

1  license  could  be  no  offence,  because  the  general  pro- 
hibition  bad  done  away  tlie  particular  license  to   sell. 
We  are  of  opinion  that  such  is  not  the  legal  effect  of 
(hat  statute.     Where  one  law  prohibits  the  sale  of  an 
uticle  under  certain  circumstances,  and  imposes  one  pe- 
idty,  and  another  prohibits  the  sale  under  other  circum- 
ilbaces,  and  imposes  another  penalty,  the  latter  does  not 
impliedly  repeal  the  former;  it  is  cumulative  upon  it,  and 
both  remain  in  force,  unless  the  first  is  repealed  by  ex- 
press words*    So  in  this  case,  the  selling  at  all  is  an  of- 
fence under  one  statute ;  the  selling  without  a  license  is 
an  offence  under  another  statute;  the  latter  is  cumulative, 
and  therefore  constitutes  two  offences,  for  either  of  which 
the  party  is  punishable.     Then,  in  the  25  Geo.  3.  c.  78, 
we  first  find  the  words  **  otherwise  than  shall  be  allowed 
bfsucb  license"  introduced,  which  were  clearly  intended 
to  apply  to  hawkers  selling  those  articles  without  a  license, 
the  sale  of  which  was  previously  prohibited  tn  toto,  and 
lot  protected  even  by  a  license,  and  there  the  penalty  of 
lOLis  innposed.     The  29  Geo.  3.  c.  £6,  repeals  the  last- 
aeBUoned  act,  but  continues  the  penalty  of  10/.  as  be- 
Ibie;  it  however  constitutes  another  offence,  on  which  it 
inflicts  a  penalty  of  40/.,  and  in  providing  for  the  levy  of 
the  first  penalty  of  10/.,  it  inadvertently  says,  ''  the  said 
sum  of  40/.''    This  is  clearly  an  error,  and  is  followed  up 
in  the  later  act  of  50  Geo.  3.  c.  41.    From  this  historical 
Tiew  of  the  different  statutes,  it  is  perfectly  clear  that  10/. 
ia  the  penalty  intended  to  be  imposed  upon  the  offence 
of  which  this  defendant  has  been  convicted ;  and  that  the 
words  '^  without  a  license"  must  refer  to  a  man  who  has 
not  taken  out  any  license,  and  who  has  no  license  in  his 
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possession  any  where.  We  are  therefore  of  opinion,  tha^ 
as  the  50  Geo.  3.  c.  41.  s.  17>  imposes  a  penal^  npoa 
every  hawker  selling  tea  without  a  license^  and  the  inter- 
mediate actSy  which  prohibited  the  selling  it  at  all,  do  not 
relieve  a  party  from  the  penalty  imposed  by  the  foroMr 
act  for  selling  any  goods,  &c.  without  a  license,  the  de- 
fendant in  this  case  has  been  properly  convicted,  and  the 
order  of  Sessions  must  be  confirmed. 


Order  of  Sessions  confirmed. 


A  notice  of 
appeal  against 
tlie  allowance 
of  overseers 
accoanfs,  that 
the  different 
items  thereof, 
(ennmeratioff 
tliem),  woald 
be  objected 
to,  withont 
specifying  the 
particnlar 
causes  or 
Hounds  of  ap- 
peal, parsaant 
to  41  Geo,  3. 
c.  SS.  s.  4,  is 
insufficient. 


The  Kino  v.  John  Mayall  and  others. 

X  HIS  was  an  appeal  against  the  allowance  of  ovor- 
seers  accounts  for  the  township  of  Quickf  in  the  paridi 
of  Saddleworth,  in  the  West  Riding  of  Yorkshire.    At 
the  Sessions,  it  was  objected  for  the  respondents,  tbut 
the  notice  of  appeal  was  insufficient,  because  it  did  not 
state  and  specify  the  particular  causes  or  grounds  sf 
appeal,  pursuant  to  41  Geo.  S.  c.  23.  s.  4,  but  nmil 
transcribed  every  payment  in  the  overseers  accounts,  wilk* 
out  suggesting  any  matter  or  cause  of  objection  tbeielOi 
The  Sessions,    however,  over-ruled   the  objectioo^  con- 
sidering the  mode  in  which  the  accounts  have  been  kep^ 
and  after  hearing  the  appeal,  disallowed  the  overseers 
accounts,   but  reserved   a   case  for  the  opinion  of  this 
Court. 


E.AldersoHf  now  appearing  to  support  the  order  of 
Sessions,  was  directed  to  confine  himself  to  the  prelimir 
nary  objection  as  to  the  sufficiency  of  the  notice  of  appeal, 
and  he  contended,  that  this,  like  all  other  notices,  must 
be  taken  with  reference  to  the  subject-matter,  and  the 
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cfcjcctioii  here  hemgf  that  there  was  no  sufficient  proof        IMS. 
of  the  fact  of  payment  of  tlie  items  in  the  overseers  ac- 


The  KiHo 
comts,  the  notice  m  question  was  insufficient.  d. 

Mavall. 

Batlby,  J, — ^The  notice  of  appeal  being  merely  ge- 
oemly  that  the  different  items,  enumerating  all  of  them, 
«ill  be  objected  to,  without  stating  for  what  reason  any 
one  of  them  will  be  objected  to,  is  clearly  insufficient 
aid  therefore  1  think  the  order  of  Sessions  must  be 
fMhed. 

HoLROYD  and  3b8T,  Js.  concurred. 

Order  of  Sessions  quashed. 

IMtledale  and  J.  fVUUanu  were  to  have  argued  for  the 
defimdants* 


The  King  9.  The  Inhabitants  of  Shipduaic. 

X  WO  Justices,  by  their  order,  removed  John  Hall,  his  Where  the 

wife,  and  four  children,  from  Shipdham  to  Thurs/ord,  ^^jffcj^ 

boil  in  the  county  of  Norfolk,  which  order,  on  appeal,  JJji*?"*^ 

ihe Sessions  quashed,  subject  to  the  opinion  of  this  Court  thepsaperto 

CB  m  following  case :—  the  nrdeo, 

Im  March,  1818,  Sir  Charles  Chadd,  leaving  his  man-  SJ^J^'h^'^^ 

mi-lKniae   and    estate    at  Thurs/ord,   agreed  with   the  to  take  the 

paeper  to  take  care  of  his  garden,  hot-houses,  vines,  walU  fits  of  part 

tfees,  pleasure-grounds,  &c.,  and  for  his  so  doing,  tlie  jo^}]^  ig^if 

panper  was  allowed  to  take  the  issues  and  profits  of  part  cotiag«  cod- 
^  r  I-        tignoos  there* 

of  the  garden,  and  to  live  in  a  cottage  contiguous  to  the  to,  belonging 

to  his  matter, 

sod  he  was  to 

eostinBe  in  the  premises  fot  a  year,  noless  some  other  person  before  thai  time 

.slwald  ocopy  the  mansion,  in  which  case  the  gardens  were  to  be  delivered  np;  and 

fbe  pmsper  continned  in  the  occnpation  of  the  garden  on  these  tenns  for  more  than 

a  year,  the  prodoce  being  worth  to  him  701.  per  annnm  :*-Heldy  that  the  panper 

bring  only  a  servant,  and  the  residence  not  being  hb  own,  he  did  not  come  to  settle 

withuitbeincaniogofiddel4Ckr.il.  c.  IS. 
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ia-23.  garden  belonging  to  Sir  Charles  Chadd,   of   ibe  yearlj 

^^**^  value  of  4/.,  to  which  a  small  common  right  was  attached. 

V.  The  pauper  was  to  continue  in  the  premises  for  a  yeary 
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In  HABITANTS  beforc  any  further  agreement  was  to  take  place  between 
SuiPDBAM*    ^^^  ^^^  ^**'  ^/forlei  Chadd,  unless  some  other  persoo 
diouldi  before  that  time^  occupy  the  mansion,  &c«;  io 
which  case  the  gardens,  &c.  were  to  be  delivered  up  by 
the  pauper.    The  pauper  continued  in  the  occupation  of 
the  garden  under  the  above  terms  for  a  year  and  a  quarter. 
On  the  hearing  of  the  appeal,  it  appeared  that  the  produce 
of  the  garden  was  worth  70/.  a-year  to  the  pauper,  and 
that  the  expense  of  keeping  up  the  pleasure  grounds,  &c. 
together  with   the  value  of  the  pauper's  labour,   would 
amount  to  as  much  as  the  issues  and  profits  which  the 
pauper  was  allowed  to  take.     Two  points  arose  for  the  | 
decision  of   the  Court,   first,  whether,  under  the  abon 
circumstances,  there  was  a  coming  to  settle  on  a  tews* 
ment,  or  whether  the  pauper  was  not  a  mere  servant,  to 
take  care  of  the  gardens ;  and  second,  if  a  tenement,  wbe* 
ther  the  keeping  up  the  gardens,  &c.  could  be  dedadrf 
from  the  value  of  the  produce  of  the  garden,  and  thocbf 
reduce  it  under  the  value  of  10/.  a-year. 

E.  Alderson,  in  support  of  the  order  of  Sessions^  wm 
stopped  by  the  Court. 

Denman,  C.  S.,  contr^,  contended,  that  the  pauper, 
under  the  circumstances  stated  in  the  case,  must  be  con- 
sidered as  the  tenant,  paying  rent  in  the  shape  of  laboar, 
and  consequently  that  he  thereby  gained  a  settlement. 

Bayley,  J. — Where  did  he  reside?  Not  upon  a  te* 
ncmcnt  of  his  own.  He  resided  in  a  cottage  of  Sii 
Charles  Chadd,  and  we  were  of  opinion  yesterday  (a),  that 

(a)  Sec  Rex  v.  BardwtU^  ante,  p.  53. 
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ill  order  to  confer  a  settlement  by  renting  a  tenement,  the        1823, 

party  must  have  a  residence  which  misht  be  called  his     ^^'^^ 

.         ,      .         The  Kmo 
own  home,  as  tenant:  and  that  where  he  resides  in  the  «. 

Tha 

dttracter  of  servant  roerely,  that  would  not  be  sufficient  inhabitants 
to  satisffy  the  words  of  the  statute  **  coming  to  settle/'    shipdham. 
This  pauper  had  the  garden  merely  as  servant. 

HoLKOYD  and  Bbst,  Js.  conciured. 


Order  of  Sessions  confirmed. 


fi 


The  Kino  v.  Sir  Oswald  Mosley,  Bart. 


Y  a  rate  made  under  the  authority  of  the  32  Geo.  3.  By  tiie  Jlf«i- 
e*  69,  **  An  Act  for  cleansing,  lighting,  watching,  and  re«  f„^  PaviDg 
gulating  the  towns  of  Manchester  and  Salford/'  the  de-  ^^^  ^f^alS^s. 

fcadant  vras  assessed  ''  in  respect  of  his  occupation  of  the  thetenantsaod 

■         •  111  •  »   .    occupien  of 

■arket  sites,  streets,  lands,  and  tenements,  at  the  market'  all  mewmiget, 

fitm.  Shade  Hill,  Smithy  Door,  and  at  various  other  SSET/etS;^ 

meets   in   Manchester,  and   the   tolls,  dues,   rates,  and  within  the  sime 

towns  are 
prafits  in  respect  thereof."     Upon  appeal,  the  Sessions  liable  to  be 

coafimed  the  rate,  subject  to  the  opinion  of  this  Courts  ^^\  ^f  il^^ 

m  Ihe  following  case  2—  "!**^'  of  Jtfini- 

^  cheater,  being 

The  act  of  32  Geo.  3.  c.  69f  authorizes  the  Commis*  owner  of  the 
.  ^    .    .       ,  ,  market  in  that 

^r8  appomted  thereby,  to  raise  money  by  rates  or  as«  lo^n,  is  not 

ents,  "  upon  all  and  every  the  several  tenants  or  oc-  }j^'3c/*"ol» 
capiers    of  all   messuages,    houses,  warehouses,   shops,  rated  in  re« 
ccUarSy   yaults,  stables,  coach-houses,   brew-houses,  and  occnpation 

%  •_  ^  ^ 

Mber  buildings,  gardens,  or  garden  grounds,  and  other  JhrtolU^is- 
ieaements,  situate,  standing,  lying,  and  being  within  the  ^"/^ilg^Jf'®", 
"  town  of  Manchester.*^    The  rate  upon  the  appellant  of  a  itmmaU. 


Ms  duly  made  and  allowed  accordiug  to  the  requisites  of 
the  act.     The  appellant  is  lord  of  the  manor  of  MaU" 
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Chester,  and  owner  of  the  markets  there,  and  of  all  the 
waste  lands  within  the  manor.     The  profits  arising  from 
the  markets  in  respect  of  which  he  is  assessed,  are  equal 
to  the  amount  of  the  assessment.    The  markets  are  hdd 
three  days  in  each  week,  in  the  several  places  named  ia 
the  assessment,  whidi  are  public  streets  in  MamchaUff 
over  which  the  public  have  a  right  to  pass  and  repass, 
subject  to  the  holding  of  the  markets,    which  lioldiag 
always  in  a  great  measure,  and  son[ietimes  entirely,  ob« 
structs  the  passing  and  repassing  with  carts  and  horses. 
Tlie  appellant  is  not  an  inhabitant  of  Manchesier,  nor  aa 
occupier  of  the  soil  whereon  the  markets  are  held,  except 
so  far  as  the  facts   of  this  case  may  constitute  him  an 
occupier*    The  profits  received  by  the  appellant  are  paki   ^ 
to  him  by  the  persons  using  the  markets,  for  the  privilegje    ' 
of  exposing  their  commodities  to  sale  there,   whether   ^ 
they  effect  a  sale  or  not;  if  the  commodities  pass  throngl   \^ 
several  hands  in  tbe  market,  each  person  exposing  thea     ; 
to  sale,  pays  the  appellant  for  that  privilege.     The  bai* 
kets,  sacks,  tubs,  and  stalls,  used  by  such  persons,  nt 
provided  by  themselves,  and  are  either  carried  by  hanisr 
laid  on  the  pavement;  they  are  not  fixed  to  the  groiil. 
The  stalls  are  of  various  sizes,  and  are  paid  for  in  pio- 
portion  to  their  size.    The  payments  for  the  stalls  ars 
collected  weekly,  but  those  for  the  baskets,  sacks,  and 
tubs,  on  the  day  on  which  they  are  used.     All  persom 
who  keep  stalls  within  the  town  and  manor  of  Manchesier, 
for  the  exposure  of  commodities  to  sale,  pay  stallage  to 
the  appellant;  and  every  person  found  in  the  manor  ex- 
posing to  sale  any  commodity  in  any  basket,  tub,  cask, 
or  sack,  pays  toll  for  the  same  to  the  appellaut,  whether 
he  is  stationary,  or  moving  about  from  one  part  of  the 
manor  to  another.    The  sums  paid  to  the  appellant  for 
the  privilege  of  using  the  market  with  stalls,   have  oc- 
casionally varied ;  those  paid  for  baskets,   &c.  have  al- 


TRINITY    TfiRM,   FOURTH   OEO.   IV. 


93 


Pip  beeo  the  same;  respect  being  had  to  the  quantity        1823. 

ad  quab'tj   of  the  commodities.     There  are  butcher's    .|.|,^^„o 

kuables  in  Manchetter  belonging  to  the  appellant,  where  v, 

w  stalls   are  amxed  to  the   freehold ;    those  stalls  are 

ated  separately,   in   the  names  of  the  actual  occupieis 

Hid  tenters;     but  the  appellant,  by  express  agreement 

ridi  tbeoi,  PAJ^   ^^^  ^^^^   f^^f   them.    These  butcher's 

tills  are  quite  distinct  from   the  other  stalls  above-men« 

oned. 

J.  Williams  and  Slarkie,    in  support  of  the  order  of 
essionsj  endeavoured  to  distinguish  this  case  from  Rex 
.  The  Manchester  Water  fVorks  Company  (a),  on    ihe 
found  that  the  defendants  there  had  no  ownership  of, 
tad  DO  interest  in,  the  surface  of  the  ground ;  whereas 
Mr,  the  defendant  was  owner  of  the  soil  upon  which  the 
aulet  stood,  and  had  a  direct  beneficial  interest  in  the 
ibole  of  the   surface,  and  in   the  improvement    of  the 
town.    They  also   contended,  that  as   it  was  clear   that 
dieie  market  tolls  would  be  rateable  if  the  Act  of  Par- 
Enent  had  used  the  word  <'  grounds"  or  ''  lands,''  instead 
otthe  word  **  tenements/'  the  Court  would,  from    the 
slject  of  the  statute,  and  from  the  relative  situation  of 
tin  word,    consider  it  as  equivalent  to ''lands,"  in  order 
to  give  the  greatest  possible  effect  to  the  provisions  of  the 
act;  and  upon  this  point  they  cited   Co.  Lilt.  6  a.  and 
19  b.    Bex  Y.  Wickham  Market  (6),  Rex  v.  Jollify  (0^ 
fier  V.  Maedonaldid),  and  2  No/.  P.L.7. 

UitUdale  and  Parke,  contri,  were  stopped  by   the 
Coart,  and 

Pee  Curiam.    This  case  is  not  distinguishable  fr^«* 
Rex  V.  The  Manchester  Water- fVorks  Co»n  ^,,1,,  so  re- 

(«)  Ante.  fol.  1. 479.  fi^\c,^^ 

W3Keb.i40.    iPreem.419.  wL\:^'^' 
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1823.        cently  decided.     Th2t  case  was  very   fully  argoed  and 

_^^^        considered,  and  the  meanimr  of  the  word  *'  tenement,** 
The  Kiwo  ...  •        1    J  ^      \ 

o.  as  used  in  the  statute,  was  most  mmutely  discussed  and 

weighed.  The  construction  which  the  Court  put  upon 
the  word  **  tenement "  in  that  case,  is  the  only  construc- 
tion it  can  receive  in  the  present,  and  therefore,  as  we  are 
of  opinion  that  the  market  tolls  in  this  case  are  not  a 
tenement  within  the  spirit  and  meaning  of  the  Act  of  ^ 
Parliament,  they  are  not  liable  to  this  rate,  and  the  order  J 
of  Sessions  confirming  it  must  be  quashed. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Peneoobs  and 
Machynlleth,  (In  Error)  (cr). 

Indictinent  for  JCiRROR  from  the  Quarter  Sessions  from  the  count; 
a  bridge,  df-  ^^  Montgomery.  The  indictment  stated,  that  a  ce^ 
tn"te^  ?? ?'"  tain  bridge,  called,  &c.  situate  within  the  parishes  of 
the  parishes  of  Penegoes  and  Machynlleth^  was  niinous  and  out  €( 
aTerriDg  tbat    repair,  and    that    the   inhabitants  of  the  parish  of  P^ 

•f7>!''t»d'tbe  ^^g^^^9  *"^  ^^^  inhabitants  of  the  township  of  Jtfa- 
inlnbitants  of  chynllethy  were  liable  and  ought  to  repair  the  same,  ra- 
jr.,  were  liable  tione  tenura.  The  defendants  having  been  found  guilty, 
aolTcoioff^oii "  *"^  fined  in  one  sum  of  400/.,  error  was  now  brought  io 

to  state  what    this  Court.     Assignment  of  errors.     l.Hiat  the  indict- 
part  of  the  ... 
bridge  was  si-    men t  avers,  that  the  bridge  is  situate  within  the  parishes 

the  township  ^^  Penegoes  and  Machynlleth,  without  describing  what 

tb^'habUa  to  ^^^^  ^^  ^^  "   situate   within  each,  and  without  alleging 

thereof  were  that   any  part   is  within   the  township  of  Machynlleth, 

pair,  is  erro-  ^*  That  it  avers  generally  that  the  inhabitants   of  the 

''^^^"'*  parish  of  Penegoes,  and  the  inhabitants  of  the  township 

(a)  Vide  ante,  vol.  i.  page  <43. 
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of  Machfmlieihf  are  liable  to  repair  the  bridge,  without  JB23. 

describing  what  part  each  are  separately  liable  to  repair.  fi^^^^Q 

S.  That  it  does  not  aver  that  the  bridge  is  a  commoo  and  «• 

pablic  bridle.    4.  That  the  inhabitants  are  not  described  iiiMARiTA«Tf 

m  bodies  corporate;  and  5.  That  the  inhabiteiits  of  the  ^icTmachyV- 

pwish,  and  the  township,  being  in  faict  separate  bodies,  llbth. 
veie  fined  in  one  sum. 

Sir  fT.  Owen,  for  the  defendants.     It  does  not  appear 

vpoo  this  indictlhenty  that  any  part  of  the  bridge  is 
I  vilbin  the  township  of  Machynlleth,  and  therefore  there 
r  ii  00  liability  to  repair  alleged  as  against  the  inhabitants 

of    that   township.    This  is  clearly  irregular;    Wentw. 

Plead,  vol.  vi.  407,  Rex  s.  Si.  Pancra8(a\  and  Rex  v. 

GamUngayifi).    The  Court  stopped    him,    and    called 

CampbeU,  contri,  upon  this  point,  who  contended, 
that  the  Court  would  presume  that  the  township  of  Ma- 
thftdkih  was  within,  and  part  of,  the  parish  of  Ma- 
AjfnUeih,  and  then  the  averment  that  the  parish  was 
JkMe,  would  be  a  sufficient  averment  that  the  township 
WW  GaUe  also,  and  that  the  bridge,  being  within  the 
was  within  the  township  also.  The  obvious 
of  the  averment  was,  that  the  bridge  was  situate 
the  township,  and  it  was  impossible  to  draw  any 
idber  inference. 

PsB  Curiam.  It  is  unnecessary  to  discuss  the  other 
fouASf  because  it  b  quite  clear  that  the  indictment  is 
Hhfectiire,  in  not  averring  that  the  bridge  is  situate  within 
Me  township  of  Machynlleth.  The  Court  cannot  infer 
~^  thing  in  support  of  an  indictment  against  a  defendant; 


ind  in  this   case  it  might  lead  to  very  great  injustice, 

(«)  Feake'i  N.  P.  C.  219.  (6)  3  T.  K.  515. 
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1823.       because  a  whole  parish   might  tlierebj  be  held  liable^ 

^.l^^*^^^     when  in  fact  only  a  part  was  liable  to  repun    This  in* 

V*  dictment  does  not  aver  that  the  bridge  is  situate  wilhia 

iHHABiTAinv  the  township,  nor  that  the  township  is  situate  within  the 

Machth-  psri^y  >*nd  in  that  respect  it  is  clearly  insufficient.    Upoa 

ixBTH.       ibis  ground,  therefore,  the  judgment  of  the  Court  below 

must  be  reversed. 

Judgment  reversed. 


The  King  v.  The  Inhabitants  of  KiNGUOts, 

(In  Error.) 

A  parish  Is      Indictment  against  the  inhabitants  of  the  extra-  - 
liable  M  of  ...  11^ 

coMOMw  right   parochial  hamlet  of  Kingmore,  in  the  county  of  Cvaioer- 

higfaf^i  land,  for  not  repairing  a  certain  part  of  a  certain  conauoi 

MktaMotwm  •"*'  *"^'^"*  king's  highway,  in  the  said  hamlet,  leadinj 
not  lie  against  from  Longiown  to  the  village  of  Stainton,  in  the  lul 
cd  an  extra-  county.  The  indictment  alleged  generally,  that  the  ^  \ 
£!t  foro^re^  fendants  **  ought  to  repair  and  amend  the  said  hi|^«9» 
K'Sh*  '  ^^^^  and  BO  often  as  it  should  be  necessary.^  Oasot 
withiD  the  guilty  pleaded,  the  defendants  were  convicted  at  the  &■>- 
■ome' special  ^i<(ii<' Quarter  Sessions,  and  adjudged  by  the  CounH 
Mit^o^^^  P®^  ■  *"*  of  120?.  A  writ  of  error  being  brought  ia 
is  alleged.        this  Court,  upon  the  said  judgment,  the  error  assigBed 

was  ''  that  it  does  not  appear,  nor  is  it  idleged  or  sheva 
in  the  mdictnieni,  that  the  inhabitants  of  the  said  eitr^ 
parochial  hamlet  have  used,  and  been  accustomed,  sad 
of  right  ought  to  repair  and  amend  the  same  road>  or  ia 
what  right,  for  what  cause,  by  what  obligation,  or  upon 
what  account,  the  said  inhabitants  ought  to  repair  and 
amend  the  same,  &c.''    Joinder  in  error. 

CoHTtenay,  in  support  of  the  writ  of  error,  was  stopped 
by  the  Court. 
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AgHonlnff  contrd.  The  form  of  indictment  adopted  1323, 
to  this  case,  is  the  only  one  which  can  be  used  with  pro-  ^^^ 
pnetj  against  an  extra-parochial  district.    An  eztra«pa-  v. 

rocbiill  district  stands,  as  far  as  respecU  the  liability  to  ikhabitaits 
lepah*  highways,  in  the  same  sitnation  as  a  parish.     In  ofEiaoMoaa. 
legal  construction,  a  parish  is  not  to  be  considered  ac- 
cording to  ecclesiastical  divisions,  but  as  a  district  fol- 
lowing the  civil  and  temporal  divisions.     It  is  clear,  that 
8  parish  is  not  liable  by  custom,  but  is  bound  to  repair 
u  of  common  right.     Rex  v.  Morri${a)*    This  common 
li^t  existed  long  before  the  ecclesiastical  division  of  the 
countiy  into  parishes.     For  the  purpose  of  liability,  the 
ovil  divisions  are  paramount   to  the  ecclesiastical,  and 
therefore  every  district  in  the  country  is  still  liable  to  repair 
its  roads,   although  it  be  not  what  is   called  a    parish. 
The  word  ''  parish "  does  not  necessarily  import  a  place 
having  a  church ;  it  b  a  word  which  has  been  introduced 
by  misuse,  till  at  last  it  has  been  supposed  to  mean,  a 
aeparate  district.    The  case  of  Addison  v.  Sir  John  Ast^ 
k^(fi)  is  an  authority  to  shew  that  parishes  were  not  at 
firat  recognized  by  common  law,  and  that  the  word  **  pa- 
nA**  does  not  mean  an  ecclesiastical  division  merely,  but 
a  certain  known  district  or  division.     In  that  case  it  is 
that  originally  the  kingdom  was  divided  into  vills, 
I,  by  analogy  to  the  division  called  a  parish,  would 
4|Bally  render  a  vill  liable  to  repair  as  of  common  right. 
It  is  true,  that  here  the  district  is  not  called  a  vill,  but 
ilhoiigh  it  is  described  as  an  extra-parochial  hamlet,  still 
it  docs  not  follow,  that  it  is  to  be  considered  as  a  com- 
ifaotat  part  of  a   parish.    In  common  acceptation,  the 
^lami  ^  hamlet'*  is  the  same  as  ^  vilL"    In  Rexr.  Morns, 
Lord  Kenjfon  says,  ''  vill''  and  ''  hamlet"  are  in  common 
acceptation  used  as  synonymous  terms.    This  is  also  said 

(a)  4  T.  R.  550.    See  5  Burr.  2700,  and  2  T.  R.  515. 
(6)  Freem.  SS8. 
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16iS.        IB  Rex  V.  fFelbeck(a).    It  appears  on   record,  that  this 
haailet  is  at  least  a  known  district,  and  it  is  therefore  liaUe 


«•  to  repair  its  own  highways.    There  is  no  part  of  the 

laiABiTAim  kingdom  in  which  the  liability  to  repair  its  own  roads 
•fKiaaiiaat.  ^0^9  not  attach.    This  is  a  liability  imposed  by  the  com- 

iBon  law,  and  if  it  be  admitted  that  this  is  a  district  by 
itself,  then  the  liability  attaches.  [  Bayley,  J.  Then,  if 
that  be  so,  you  would  be  able  to  predicate  of  this  eitra- 
parochid  hamlet,  that  it  was  under  an  immemorial  obli- 
gation to  repair.]  It  is  liable  of  common  right,  inas- 
flMich  as  it  stands  in  loco  of  a  parish,  thoi^h  not  called 
a  parish  eo  fiomime.  There  can  be  no  immemorial  rigb 
predicated  of  it,  for  there  can  be  no  immemorial  usage 
to  repair  in  an  extra-parochial  place.  It  is  liable  of 
common  right,  though  not  a  parish,  and  if  not  liable  ea 
that  ground,  no  liability  at  all  would  attach.  A  vill  woaU 
probably  be  liable  to  repair;  Rex  v.  Oxfori$hirt(Jb)t  •■' 
Res  ▼.  Yamion  (c);  and  these  are  authorities  to  shew  tlMt 
die  word  ''rilP'  is  a  dvil  dirision,  and  contemplated  n 
liable  to  repair  at  common  law.  [Boy/ey,  J.  In  dii 
case  you  would  have  this  diflkuhy  to  contend  with,  ihflt 
^  ▼ill*'  is  a  known  l^^l  term;  '^  hamlet"  is  not.]  Bit 
supposing  **  hamlet''  and  **  vill*  not  to  be  synonyoMNii 
still  a  hamlet  is  a  district,  and  becomes  liable  as  of  cobh 
mon  right.  He  cited  1  Inet.  SQ.  7  &  8  IF.  3.  c.  £9. 
Vm.  Abr.  tit.  Parith,  183,  and  Rudd  v.  MorUmid). 

Batlby,  J. — I  am  of  opinion  that  there  is  esror  oa 
diis  racord.  It  must  be  shewn  on  the  face  of  an  tndicl- 
ment  for  not  repairii^  a  road,  that  the  parties  indidod 
are  liable  as  of  common  right,  or  that  there  is  some  ul- 
terior ground  on  which  the  obligation  to  repair  is  cast 
•upon  them.    A  parish  is  liable  as  of  common  r^bt,  and 

(«)  1  Bott.  S4.  (c)  1  Keb.  498. 

(6)  t  Sid.  140.  {d)  t  Sslk.  501. 
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Aerefore  in  such  case*  all  that  is  necessary  to  state  is,  that  1823. 
Ilie  inhabitants  of  right  ought  to  repair.  It  is  not  neces-  «^^*^ 
sary  to  state,  that  they  had  repaired,  bat  merely  that  the  «. 

oommon  hw  obligation  attached  to  them.  When,  how*  I]|habita«ts 
efer,  part  of  a  parish  is  indicted,  the  prosecutor  is  bound  of  KiaoMoaa. 
to  shew  in  what  respect  the  obligation  attaches.  The 
general  rule  is,  to  shew  that  the  inhabitants  of  the  place 
from  time  immemorial,  have  repaired  either  the  particukr 
road,  or  all  roads  lying  within  the  district.  The  case  of 
BexT.  Penderryn{a\  was  a  presentment  against  a  hamlet^ 
pMcel  of  a  parbh,  but  inasmuch  as  it  did  not  allege  an  im- 
memorial obligation,  and  had  not  shewn  any  specific  cause 
vhytbe  inhabitants  of  that  particular  part  of  the  parish 
were  liable  to  repair,  the  judgment  was  arrested.  It  is 
insisted  in  this  case,  that  the  Court  are  bound  to  consider 
an  estra-parochial  hamlet  as  if  it  were  a  parish,  and 
fbcrcfoio  liable  as  of  common  right.  I  think  we  are  not 
warranted  in  coming  to  any  such  conclusion.  This  in« 
dictnent  is  not  framed  so  as  to  raise  the  question  whether 
this  particalar  hamlet  is  or  is  not  of  common  right  liable. 
Si^poee  the  law  to  be,  as  stated  in  aigument,  that  there  is 
no  place  in  die  kingdom  which  is  not  bound  of  common 
n^  to  repair  the  roads  within  it,  unless  it  lies  within  a 
partii,  still  it  would  be  necessary  to  shew,  on  the  face  of 
As  indictment,  that  the  place  was  not  connected  with  any 
oilier  place  liable,  and  that  the  law  threw  upon  it  the 
obligation  of  repairing  all  its  own  roads.  If  it  can  be 
dq^,  that  it  has  time  immemorially  repaired  its  own 
voada^  Aen  the  law  throws  the  same  obligation  on  a 
kamlet  as  it  does  on  a  parish;  but  if  it  cannot  be  alleged, 
Aat  it  has  immemorially  repaired  all  its  own  roads,  tiieby 
hi  order  to  raise  the  question  of  liability,  the  indictment 
F  UKNild  have  stated,  that  the  extra-parochial  hamlet  was 
not  part  or  parcel  of  any  parish  or  other  place  connectdd 

(«)ST.R.51S. 
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1823.        with  it;  and  that  it  was  under  an  obligation  to  repair  it) 
own  roads.    This  indictment,   however,   does  not  nbe 


9.  the  question,  and  therefore  we  are  not  called  upon  to  de* 

Inrabitamts  ^'^^   whether  an  extra-parochial  place,  not  constituting 
ofKiNOMoaB.  part  of  one  general  district,  is  or  is  not  bound  to  miintaio 

its  own  roads.     I  therefore  think  this  indictment  b  bad. 

HoLHOYD,  J. — I  am  of  the  same  opinion.  The  al- 
legation here  is  merely  an  allegation  of  fact  and  not  of 
law.  It  shews  no  liability  on  the  part  of  the  defendants 
to  repair,  as  inhabitants  of  an  extra-parochial  hamlet  If 
an  extra-parochial  district  is  to  be  put  in  the  same  situ- 
ation as  a  parish,  it  must  be  shewn  to  be  a  sole  district 
standing  by  itself,  and  lying  under  the  obligation  to  re- 
pair its  own  roads;  and  that  circumstance  distinguishes 
this  from  the  case  of  an  indictment  against  a  parish. 
Here  the  indictment  is  not  framed  in  a  manner  to  raise 
the  question,  whether  this  extra-parochial  hamlet,  (as- 
suming it  to  be  completely  a  separate  district  by  itself) 
IS  liable  to  repair  its  own  roads. 

Best,  J. — If  this  indictment  were  held  good,  it  wsiU 
be  a  departure  from  the  general  principle  on  which  the 
liability  to  repair  roads  attaches  to  parishes.  Admitting 
that  the  civil  are  much  older  than  the  ecclesiastical  di- 
visions of  the  country,  still  it  is  by  no  means  profcd, 
that  a  hamlet  belongs  to  the  civil  divisions.  This  is  by 
name  described  as  an  exint-parochial  hamlet.  Now, 
though  the  civil  are  older  than  the  ecclesiastical  divisions, 
still  a  parish  unquestionably  belongs  to  the  ecclesiastical 
divisions.  It  is  admitted,  that  the  ecclesiastical  divisioiis 
have  existed  nine  hundred  years,  which  is  two  hundred 
years  longer  than  necessary  for  common-law  rights  to 
attach.  No  case  has  been  cited  in  which  it  has  ever 
yet  been  decided,  that  the  mere  common  law  obligation 
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Id  repair,  can  be  cast  on  any  other  dtfinon  of  the  county        1823. 
Aan  a  parish.     None  of  the  cases  cited  bear  out  that 
proposition.    In  some  cases  undoubtedly  the  obligation  to  v. 

repair  is  cast  upon  the  inhabitants  of  a  particular  place  in  habitants 
mione  tenuTig,  or  by  immemorial  usage;  and  if  in  this  ofKiaoiioHB. 
esse  it  could  with  propriety  be  stated,  that  the  defendants 
bad  from  time  immemorial  repaired  this  road,  and  the  in- 
dictment had  contained  that  averment,  I  should  have 
diought  it  sufficient.  It  is  said,  that  this  is  a  known 
&trict,  and  therefore  the  common  law  right  attaches, 
kt  I  tliiiik,  if  we  look  to  the  history  of  the  civil  as  well 
as  ecclesiastical  divisions  of  the  country,  we  shall  find 
Aat  all  these  extra-parochial  places  were  excused  from  the 
common  law  burthens.  If  this  be  a  defect  in  the  law,  it 
iafor  the  Legislature  to  remedy  it;  but  attending  to  the 
principle  on  which  the  common  law  attaches  the  burthen 
ef  repair,  I  think  this  indictment  is  insufficient,  for  not 
shewing  some  ground  on  m  hich  the  burthen  of  repairing 

is  cast  upon  these  defendants. 

Judgment  reversed  (a). 

(«)  Vide  Magna  Charta,  9  Hem,  3.    1  Bla.  Com.  119.     Skia.  685. 
17  G«a.  S.  c  97.    1  Vtnt.  1 13. 


Tke  Kino  v.  The  Inhabitants  of  Geddington. 

JSY  order  of  two  Justices,  John  Garfield,  EUxabeih  Vendor  con- 
Us  wife^  and  their  five  children,  were  removed  from  the  ing  ^itb  ven* 

dee  for  the 
Mile  of  a  mestaage  with  immediate  possession,  at  the  price  of  SiOL,  to  be  paid  In 
tiPO  inatahaentt,  theiirst  on  SOth  Novefnber^  and  the  second  on  S4th  Jwu  following, 
when  the  vendor  was  to  make  out  a  good  title,  and  execate  a  conveyance,  bat  in 
case  of  non-payment  of  the  money  on  that  day,  the  agreement  to  be  void.  Vendee 
kaYiag  paid  the  first  instalment,  was  let  into,  and  remained  in  possession  for  more 
Ihan  a  year  and  a  half  afterwards,  bat  never  paid  the  last  instalment,  nor  had  any 
eaaveyance  executed.    An  action  was  bronght  by  vendor  for  the  remainder  of  the 

Crchase-money,  but  discontinued  upon  vendee  giving  up  the  contract,  and  receiving 
ek  part  of  the  first  instalment:— Held,  1st.  That  by  this  contract  the  vendee  did 
not  gain  a  sctUement  under  9  Geo.  1.  c.  7.  s.  5,  by  the  purchase  of  an  equitable  es- 
tate; and,  Sd.  That  he  had  not  such  a  possessory  right,  during  the  Interval  from 
the  30th  November  to  the  24th  June,  as  to  gain  him  a  settlement,  by  renting  a  tene- 
neot  of  10(.  value  under  13  &  14  Car,  2.  c.  12. 
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1828.        pariflh  of  Geddif^on,  in  the  county  of  NoHkampionf  to 
Th'^R^        Ae  parish  of  Dtmion  Basseti,  in  the  county  of  Leicester, 


V.  The  Sessions,  on  appeal,  quashed  the  order^  subject  to 

iHHABiTAiTTt  ^  opkiion  of  this  Court,  on  the  following  case: — 
Geddihqtom       ^  November,  1814,  the  pauper,  John  Garfield,  being 

then  resident  in  Geddtngion,  entered  into  the  following 
agreement  with  one  Richard  Nasoni — **  Articles  of  agree* 
ment  ande  and  entered  into  die  24th  November,  1814, 
between  Richard  Nason,  of,  &c«  of  the  one  part;  and 
John  Garfield,  of,  Su:.  of  the  other  part,  viz.  the  said 
R»  N.  doth  hereby  agree  to  sell  to  the  said  J.  G.  all  thai 
messuage,  situate  at  Dunion  Bassett,  in  the  county  of 
Leicester,  called  or  known  by  the  name  or  sign  of  The 
Boot  and  Shoe,  together  with  all  the  out-buildii^  and 
other  appurtenances  thereunto  belonging,  at  or  for  the 
price  or  sum  of  310/.,  to  be  paid  at  the  times  and  in  the 
manner  hereinafter  mentioned,  viz.  the  sum  of  160/.  on  the 
SOth  of  this  instant,  November;  and  the  sum  of  150/.  on 
the  24th  June  next,  with  interest  for  the  same,  after  the 
rate  of  5/«  for  100/.  for  a  year,  from  the  date  hereof. 
And  the  said  R»N.  doth  hereby  agree,  at  his  costs  aod 
charges,  to  make  out  a  good  marketable  title  to  the  abow 
premises,  and  to  convey  the  same  free  from  incumbrances, 
at  the  costs  and  charges  of  the  said  J.  G.  on  the  said 
£4th  June  next,  on  payment  of  the  said  sum  of  150^ 
with  interest  as  aforesaid.  And  the  said  J.  G.  doth  hereby 
agree  with  the  said  JR.  N.  to  pay  him,  on  the  said  dOtb 
November  instant,  the  said  sum  of  l60/.,  and  also  the 
further  sum  of  150/.,  with  interest  as  aforesaid,  on  the 
said  24th  June  next,  on  having  the  said  premises,  hereby 
agreed  to  be  sold,  conveyed  to  him  the  said  .7.  6.,  his 
heirs  or  assigns,  or  as  he  or  they  shall  direct  or  appoint. 
And  it  is  hereby  agreed  between  the  said  parties,  that  on 
payment  of  the  said  sum  of  160/.,  tlie  said  J.  G.  shall 
be  let  into  possession  of  the  said  premises;  but  in  case 


Tlie  Kme 
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4kraalt  flUl  be  ouKie  by  him  in  payment  of  the  said  sum '       lan. 

of  l60/.y  at  the  day  aforesaid,  this  agreement  shall  be 

wd,  to  all  intents  and  purposes.    And  the  said  R.  N« 

diall  be  at  liberty  to  sell  the  said  premises  by  pnblic  iHBABiTA«Tt 

wction,  aa  now  adfcrtised,  on  the  5th  Deambir  next,  ^       ^ 

witfaoni  any  tntermption  by  the  said  J.  G."    The  snoi  of 

160/.  vas  paid  on  the  day  appointed,  and  fall  possessioo 

then  given  by  NoM^n,    and  the  peaper  resided  in  the 

bonse  in  Dunion  Bauett  for  a  year  and  a  half  and  up* 

,    mnds;   biit  he  never  paid  the  150/.  so  agreed  to  be  paid 

:    OS  the  24th  Jarne,  nor  was  any  conveyance  ever  esecnted. 

'  Aa  action  at  law  was  brought  by  lia$on  for  the  150f.; 
bat  afterwarcb^  by  agreement  between  the  parties,  the 
nme  was  discontinued;  Nioson  paying  the  costs,  and 
returning  to  the  pauper  SO/,  of  the  said  160/.,  and  the 
pauper  agreeing  to  give  up  the  contract  and  the  posses* 
non,  which  was  accordingly  done. 

JRemder,  Jldami,  and  Holbeck,  in  support  of  the  order 
of  Seasions.  The  pauper  is  not  settled  in  Dunton  BasteH 
by  the  occupation  of  the  premises  mentioned  in  the 
It  is  clear  that  he  had  no  legal  estate  in  them,  and 
ia  as  little  reason  for  holding  that  he  had  an  e^t- 
dAa  eatate.  This  cannot  be  considered  as  an  equitable 
unless  a  Court  of  Equity  could  be  called  upon  to 
n  conveyance.  Now  a  Court  of  Equity  would  not 
n  conveyance,  unless  the  pauper  had  paid  or  was 
ready  to  pay  the  whole  consideration  money.  The  con^ 
trsct  in  Ais  case  was  rescinded,  in  consequence  of  the 
Don-'payment  of  the  money;  the  possession  of  the  pre* 
mises  was  restored,  and  a  sum  of  SO/,  given  back  to  the 
pauper,  in  order  to  bring  the  transaction  to  a  close.  It 
Bittst  be  taken,  therefore,  under  these  circumstances,  as 
if  the  contract  had  never  existed,  and  consequently  the 
pauper  never  could  be  conndered  as  having  an  equitable 
estate.    At  the  utmost  this  is  a  case  of  doubtful  equity. 


[ 
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1823.        and  a  Court  of  Common  Law  will  never  take  nodce  of  a 

TbT^  Q     ^^^^^^^  equitable  estate.     Rex  v.  Siandon  (n),  Rex  v. 

V.  Toddingion  (b).  Rex  v.   Horndon-on-ihe-HUl  (c),   and 

Ihhabitamts  -Rer  ▼•  HagworMngham  (d).    In  Rex  ▼.  Hamdon-on-ihe- 

GsDoiMOTOH.  '^*'''    ^^^  EUenborovgh  sayt,  *•  we  ought  to  see  that 

the  party  haa  clearly  an  equitable  interest,  and  not  merely 
such  a  claim  as  might  possibly  induce  a  Court  of  Equity 
to  interpose  in  some  way  or  other."    Here  there  is  clearly 
not  an  equitable  estate,  and  supposing  it  to  be  doubtfiili 
this  Court  cannot  act  upon  it.    [  Bayley,  J.     In  Trimtg 
Teniiy  57  Geo.  3,  the  case  of  Rex  v.  The  Inhabitant  ^ 
Long  Bennington  (e),  was  determined,  which  appears  to 
me  to  be  decbive  of  this.    In  that  case  the  pauper  agreed 
by  parol  to  purchase  a  cop)fhoId  for  150/.;  he  paid  SAL 
in  part  performance  of  the  contract,  and  entered  mto 
possession,  and  continued  in  near  six  months.     Whether 
any  specific  day  was  allowed  for  paying  the  remainder  of 
the  purchase-money  I  do  not  know.    The  contract  was 
then  rescinded,  because  the  vendor  would  not  give  an 
indulgence  he  had  promised  for  the  residue  of  the  poF 
chase«money,   and  he  returned  the    pauper   14/.      Us 
question  was,  whether  this  conferred  a  settlement.     IVl 
Court  held  it  was  no  settlement,  because  the  pauper  hsl 
purchased  no  estate  or  interest  in  the  land  for  which  he 
could  make  a  claim   in  equity,    without  paying  the  re- 
mainder of  the  purchase-money ;  and  although  an  equit- 
able estate  b  sufficient  to  confer  a  settlement,  still  the 
questionable  right  to  go  into  a  Court  of  Equity  will  not. 
The  only  difference  between  that  case  and  this  is,  that 
there  the  agreement  was  by  parol ;  here  it  is  in  writing, 
and   it  may   be   argued,  perhaps,  that   the   pauper   was 
irremovable  for  forty  days,  between  the  period  from  the 

(o)  S  M.  &  S.  461.  (d)  Ante,  vol.  i.  p.  476. 

(6)  1  B.  &  A.  660.  (e)  Not  reported. 

{€)  4  M.  &  s.  bet. 
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aocb  November,  when  he  paid  the  160/^  and  the  fi4th        1823. 


June  following.]      If   he  was  irremovable   during  that 

period,  be  certainly  would  gain  a  settlement ;  but  there  v. 

it  not  the  least  pretence  for  saying  that  he  was  during  that  iNHABiTAim 

time  inneniovable.     A  party  must  be  irremovable,    on  Q^pp^f^^^P 

the  ground  that  the  property  is  bis  own,  or  that  he  has 

«Kb  •  Tested  estate  either  at  law  or  equity,  as  that  it  may 

be  called  his  own.    But  what  estate  had  the  pauper  here? 

None.   It  is  very  true  that  if  this  was  an  inchoate  contract, 

vhicfa  was  afterwards  to  be  completed,    he  might  have 

hm  considered  as  having  a  legal  or  equitable  estate  of 

Ui  own  from  the  moment  he  was  let  into  possession ; 

hat  until  he  bad  paid  the  remainder  of  the  purchase-mo- 

oey  on  the  24th  June,  he  had  not  a  particle  of  title  to 

the  property,  either  in  law  or  equity.    This  is  not  like 

die  case  of  a  purchase  within  the  9  Geo.  1.;  it  is  not  the 

pnrdiaae  of  a  poasessory  right  from  the  dOth  November  to 

tbe  24th  ./ii/if  for  150/.,  but  merely  an  agreement  to  re- 

nain  in  possession  up  to  that  time,  at  which  period  he 

was  to  pay  the  rest  of  the  money.     It  is  clear,  therefore, 

AaC  the  pauper  has  gained  no  settlement  by  estate.     Has 

ha  acquired  one  by  renting  a  tenement  within  the  13  &  14 

Car.  £•  c.  12 1  Certainly  not.     Assuming  the  messuage 

ia^pestion  to  be  wofth  10/.  a  year,  still  he  did  not  come 

la  jsltle  on  the  property  in  the  character  of  tenant,  and 

ikrefore  on  that  ground  he  is  not  settled.     Rex  v.  Si. 

Jehn*9  ClaUonbunf{a).    At  the  utmost  this  was  a  mere 

fioeose  to  occupy,  conveying  no  interest,  and  conferring 

ao  right  of  settlement  in  the  parish  of  Dunton  Basseii. 

.  Nolan,  Marrioti,  and  jimos,  contri.  The  pauper  had 
titfaer  an  equitable  estate,  or  had  such  a  possessory  right, 
as  would  confer  a  settlement,  by  a  residence  of  forty  days. 
In  the  first  place,  this  is  an  absolute  agreement  for  the 

(a)  1  B.&A.481. 
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1823,        present  purchase  of  the  premises,  which  it  would  lmif€ 

The'^Nfl     '^*®"  competent  for  either  party  to  enforce  on  the  Mth 

«•  June.    If  that  be  so,  then,  independentlj  of  anj  other 

Is  HABITANTS  qucstion,  there  is  no  doubt  that  it  willj  according  to  an- 

GsDMMGToa.  ^i><>n^iesy  constitute  an  equitable  interest,  and  ooofer  a* 

settlement  when  coupled  with  occupation*    Here  the 
agreement  itself  was  absolute,  in  the  first  instance,  and 
was  not  to  remain  tit  Jieri  until  fidl  payment  of  the  pm^ 
chase-moncy.    The  non-payment  of  the  1601.  does  nil 
make  the  agreement  void.    It  was  not  so  treated  by  ths 
parties  themselves,  because  the  vendor  brought  tm  actioi 
to  recover  the  remainder  of  the  purchase-monqr,  altboei^ 
that  action  was  afterwards  settled.    The  title  to  Ae  pie* 
perty  was  complete  in  the  pauper  from  the  moment  pos» 
session  was  given  under  the  agreement.    Undoubtedly  tb 
title  might  be  defeated,  unless  the  pauper  had  paid  tb 
remainder  of  the  purchase-money,  and  he  could  not  him* 
self  have  enforced  it  unless  the  money  was  so  paid;  bel 
still  his  equitable  title  is  complete  from  the  moment  bs 
comes  into  possession,  and  is  only  defeasible  npOB  non* 
payment  of  the  remainder  of  the  money.    At  all  et 
the  pauper  had  an  interest  from  November  to  Jwie, 
rendered  him  irremovable.    Tliis  is  not  like  the  case  al 
a  license  to  reside.    It  b  the  conveyance  of  a  pusitits 
interest.    A  mere    license  is  personal,   and  no   intsrest 
passes  under  it  capable  of  assignment;  but  here  tbeie  was 
an  interest  which,  coupled  with  residence^  would  coofcr 
a  settlement.   Rex  v.  FiUongley{a),  Rex  v.  Qfekmf€k(fy 
Rex  V.  Cold  Ashion  (c),  and  Rex  v.  Edington  (d).    Hi 
cases  cited  on  the  other  side  are  distingitishable  firoai 
this,  because  all  those  were  cases  of  doubtful   equity. 
[Bayley,  J.  An  equitable  is  as  good  as  a  Iq^al  ealale  fcr 


(a)  2  T.  R.  709.  (c)  Burr.  S.  C.  4H, 

(6)  3  T.  R.  1 14.  (cl)  1  East,  S88. 


TRINITY    TERM,   FOURTH   GEO.   IV.  107 

ht  purpose  of  aetUement.    If,  therefore,  you  can  make        1828. 
nA  thut  the  relation  of  trustee  and  cestui  que  trust  sub* 


astcd  between  these  parties,  then  the  pauper  would  have  «, 

A  cquitaUe  estate.]  Still  that  would  be  a  doubtful  equity,  ihhab^t^hy, 

rhis  is   not  a  doubtful  equity,   and  that  makes  all   the  of 

liflereoce.    The  case  of  Rex  v.  Long  Benmngton,  men- 

ioned  by  the  Court  (a\  is  distinguishable  from  this,  be? 

aase  there  the  agreement  was  by  parol,  and  it  did  not  ap- 

{Mar  when  the  purchase-money  was  to  be  paid.   There  the 

panper  bad  no  assignable  interest;  he  might  have  been 

pat  <Nit  of  possession  at  any  time ;  it  was  a  mere  parol 

proause  to  give  him  a  title  whenever  he  should  pay  the 

rest  of  the  money.    Here  is  a  written  agreement  convey- 

ag  a  present  interest  in  possession,  and  the  pauper  couM 

wt  have  been  turned  out.     Under  any  circumstances,  it 

s  quite  clear,  that  from  November  to  June  the  premises 

dually  vested  in  him,  and  having  paid  more  than  80/^ 

le  could  not  during  that  period  have  been  removed,  and 

easequently  gained  a  settlement.     In  addition  to  the 

asea  already  mentioned,  they  cited  Rex  v.  St.  MichaeFs 

3uik  (6),  fVali  V.  Bright  (c),  Knotlys  v.  Shepherd  (d), 

Unrke  v.  fVright  {e),   Green  v.  Smith  {J\  Douglas  v. 

VhUrong  (g),  Townley  v.  Bedweli(h\  Payne  yf.  Metier  (i), 

Mi^ast  V.  Clement  (A),  and  Clinan  v.  Cooke  (/> 

Batlbt,  J. — I  am  of  opinion  that  there  was  no  set- 
IsoMnt  gained  in  Dunton  Bassett*  It  is  very  desirable  in 
Btllement  law,  that  the  decisions  of  the  Court  should  be 
utform  and  consistent.  That  law  throughout  the  king- 
om  is  generally  administered  by  an  eitreroely  useful  body 

(#)  Cited  3  Dowl.  &  Ry.  p.  405.         (j^)  16  Ves.  253. 

(i)  Tkmg.  630.  (k)  14  Yes.  591. 

(«>  1  Jac  it  Walk.  494.  (t)  6  Ves.  349. 

(tf)  Cited  io  1  Jac.  6c  Walk.  499.  {k)  1  T.  K.  761. 

(e)  1  Atk.  12.  (/)  1  Scho.  Sl  Lef.  Irish  Ch. 

(/  }  Id.  572,  Cas.  Teaip.  Ld.  Red.  22. 
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-1823.        of  men,  to  whom  the  country  is  under  the  highest  de» 
gree  of  obligation  for  sittii^  gratuitously  to  disduurge  a 


) 


r.  very  important  duty;  and  the  question  is,  whether  Aej 

IsHABiTAMTf  *^  ^^  ^^^^  ^*^^  upon  them  the  obligation,  not  mereijf 

^       of  of  beinfr  common  lawyers,  but  also  of  understaodmg  au 

•GaoDiacToa*  ®  .  -^  .  ^  ^     •         -n^ 

the  niceties  and  distinctions  of  a  Court  of  Equity,     ine 

9  Geo.  1.  c.  7,  upon  which  this  case  arises,  enacts,  ^  dMt 

lio  person  shall  be  deemed  or  taken  to  acquire  a  settle* 

ment  in  any  parish  for  or  by  virtue  of  any  purchase  of  ttj 

estate  or  interest  in  such  parish,  whereof  the  ooiiwiefi» 

ation  for  such  purchase  doth  not  amount  to  Ae  am  of 

thirty  pounds  boti&fide  paid."    The  party  therefore,  is  ts 

purchase  an  estate  or  interest  in  land,  and  1  appieheal 

the  word  **  interest**  there  means,  a  definite  interest,  for 

which  he  contracts  at  the  time  he  enters  into  the  contract 

It  might  originally  have  been  considered  as  extending  to 

the  case  of  legal  estates  and  the  purchase  of  legal  intcral 

only;  but  in  process  of  time  it  was  decided,  that  when 

the  relation  of   trustee  and  cestui  que  trtist  exbt,    ths    | 

cestui  que  trust  will  be  entitled  to  gain  a  settlement  es-    : 

actly  as  if  he  were  clothed  with  tlie  legal  estate,  but  tbil 

-was  predicated  of  those  cases  only  in  which  the  party  stool 

in  the  condition  of  a  mere  naked  trustee,  and  was  never 

extended  to  constructive  trustees,  as  in  the  case  of  KmoBifS 

v.  Shepherd,    where  the  party  would   be  considered  as 

standing  in  that  relation  merely.     The  question  has,  ia 

different  instances,  been  before  the  Court,  and  was  under 

consideration  in  Rex  v.  Taddington,  in  which  my  Brother 

Holroyd  points  out  the  difference  between  the  case  where 

a  man  has  an  equitable  estate,  and  that  where  he  has  a 

mere  right  to  go  into  a  Court  of  Equity.     Now  Sex  v. 

Long  Bentiifiglon,   is  so  analogous  to  the  present  case, 

that  I  can  find  no  substantial  difference  between  the  one 

and  the  other,  and  when  once  we  have  got  a  clear  decision 

upon  a  point  of  settiemcnt  law,  we  ought  to  adhere  to 
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'    iL    In  Cbftt  case  the  agreement  was  by  parol  to  purchase        ]B1^. 
i  copyhold  for*  150/.   and  the  sum  of  34/.  being  paid 


Tlie  KiMO 
fbwOy  the  party  was  ]et  into  possession,  but  he  was  after-  «. 

muds  unable  to  perform  his  contract.  The  difference  inhabitants 
between  that  case  and  this  is,  that  here  the  contract  is  in  Q^^jf^^^^f^^ 
writing,  there  it  was  by  parol,  but  the  Court,  in  giving 
jndgmeot,  did  not  proceed  at  all  upon  that  distinction. 
TWy  considered,  perhaps,  from  their  ignorance,  as  a 
Court  of  Law,  of  what  the  rule  in  a  Court  of  Equity 
flught  be,  that  the  party  would  be  entitled  to  go  into  a 
Court  of  £quity  to  pray  a  specific  performance,  and  they 
sud  that  the  payment  of  the  money,  and  being  let  into 
possession,  did  not  constitute  the  relation  of  naked  trustee 
md  ceUtd  que  trust,  inasmuch  as  there  was  a  further  sum 
of  money  to  be  paid,  and  that  until  it  was  paid,  the  seller 
bad  a  beneficial  interest,  and  consequently  no  settlement 
was  gained  by  the  contract.  There  is  one  distinction  be^ 
tmeeaRexr.  Long  Bennington  and  this  case.  In  that  it  did 
not  appear,  when  the  remainder  of  the  purchase-money 
was  to  be  paid :  there  was  some  indulgence  to  be  granted 
to  the  vendee,  but  to  what  extent  was  not  stated.  Here 
die  first  payment  was  made  on  the  30th  November,  but 
the  residue  was  not  to  be  paid  until  the  24th  June;  and 
ipo  this  part  of  the  argument  it  is  contended,  that  from 
tUs  alight  distinction  between  the  two  cases,  the  one  ouc;ht 
to  have  no  influence  on  the  other;  for  it  is  said,  that 
dnriDg  the  interval  the  pauper  was  irremovable.  If  tliat 
was  the  legal  consequence,  undoubtedly  it  would  have  the 
effisctof  conferring  a  settlement;  but  the  law  says,  that 
he  waa  not  irremovable  during  that  period.  Supposing 
he  became  chargeable  to  the  parish  after  a  week  or  a 
fortnight  from  being  let  into  possession,  what  was  to  pre- 
vent the  parish  officers  from  applying  to  the  Justices  for 
an  order  of  removal  ?  A  man  cannot  be  removed  from 
his  own;  but  this  was  not  his  own  at  law  or  equity,  and 
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IttS.        there  is  a  Mlacyin  that  ptft  of  the  argmiienl,  became  it 

^1^^^^,^     was  not  in  equity  bis  own  until  be  paid  the  reaMinder  o* 

«•  the   purchase-money.    I  am  therefore  of  ofunion,  dart 

iMHABiTAiiTt  the  psupcr  was  removable  from  the  SOth  November  to 

OB»Ma«To».  ^  ^^  Ju9ie.     I  am  of  this  opmion  prindpally  on  At 

ground,  that  in  order  to  confer  a  settlement,  if  the  estsle 
is  equitable  only,  it  must  be  such  an  estate  as  Aat  no 
other  person  shall  have  any  interest  in  it,  but  in  the  cha- 
racter of  a  mere  naked  trustee,  and  not  as  a  constmctite 
trustee.  For  this  reason  I  think  there  was  not  such  ss 
estate  in  equity  vested  in  the  pauper  as  would  confer  upos 
him  a  settlement  under  the  9  Geo.  1,  and  the  Sessioai 
having  drawn  the  right  condusion,  the  order  quashing  ths 
order  of  removal  must  be 


HoLROYD,  J. — ^I  am  of  opinion  that  no  settlemeat 
was  gained  by  the  pauper  in  the  parish  of  Dumiom  fiai- 
$eit.  I  think  he  had  not  an  esUte  or  interest  either  at 
law  or  equity,  so  as  to  gain  a  settlement  under  sadi  m 
execution  of  the  contract  as  that  stated  in  the  cais. 
Whether  if  more  had  been  done  by  the  vendee,  wbethv 
if  he  had  paid,  or  offered  to  pay,  the  remainder  of  tks 
purchase-money,  or  was  prevented  by  the  vendor  fireai 
doing  more  than  he  had  done,  he  might  have  acquired  sa 
estate  in  equity,  so  as  to  confer  a  settlement  upon  faia^ 
is  a  very  different  question.  The  cases  which  have  besa 
cited,  go  only  to  shew,  that  if  the  vendee  has 
part  of  the  contract,  and  has  been  let  into 
under  an  agreement  in  writing  or  by  parol,  and  has  ofRned 
to  pay  the  remainder  of  the  purchase-money,  a  Court 
of  Equity  will  consider  one  party  as  a  trustee  for  the 
other,  and  compel  a  speci6c  performance  of  the  contract 
I  think  the  case  of  Rex  v.  Long  BenuiHgton  was  propeiljr 
decided,  and  is  exactly  similar  to  the  present,  with  tfait 
flifference,  that  there  the  contract  was  not  in  writing,  aad 
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Ikt  It  did  not  appear  that  there  was  any  agreemenC  as  to  1823. 

Ae  period  of  time  for  which  possession  was  to  be  de-  xhT^iiA 

inered  to  the  i^idee;  but  those  circumstances  do  not  *• 

Tim 
iaficieBtlj  disCii^iBh  that  from  the  present  case,  to  in-  iMHABiTASTt 

Aiee  the  Coort  to  come  to  a  different  conclusion  from  GEOMNOToit. 
what  was  there  formed.  In  that  case  there  was  posses- 
sion ddivered  as  well  as  a  part-payment  of  the  purchase- 
money,  and  if  those  drcnmstances  were  sufficient  to  in- 
ihce  a  Court  of  Equity  to  relieve,  notwithstanding  the 
contract  was  by  parol,  they  would  be  sufficient  on  the 
footii^  as  if  it  was  in  writing ;  but  that  distinction 

not  taken  by  the  Court.  They  acted  upon  a  prin- 
ciple which  is  equally  applicable  to  this  case.  Here  the 
contract  is  made  on  the  24th  November;  part  of  the  pur- 
chase-money is  paid  on  the  30th,  and  by  agreement  the 
vendee  was  to  be  let  into  possession  until  the  £4th  June, 
when  die  remainder  of  the  purchase-money  was  to  be 
paid,  and  the  contract  completed.  The  effect  of  the 
sgreement  to  deliver  possession  from  the  SOth  November 
tSU  the  Mth  June,  when  the  150/.  was  to  be  paid,  is  no 
ttore  than  this,  that  it  might  or  might  not  amount  to  a 
demise  for  that  period  of  time;  but  there  is  nothing  to 

that  this  was  a  renting  a  tenement  of  10/.  annual 
It  is  argued,  that  the  l60/.  or  at  least  part  of  it, 
ii  to  be  considered  as  paid  for  the  right  of  possession 
during  that  period,  as  well  as  for  the  purchase  of  a  right 
to  compel  the  completion  of  the  contract.  How  much 
of  die  i60/.  vras  applicable  to  the  purchase  of  a  right 
of  poflNsrion,  non  constat.  There  is  nothing  to  shew 
that  this  vras  a  purchase  to  the  amount  to  SO/,  within  the 
9  Geo*  I,  because  it  would  depend  upon  the  completion 
of  the  contract  whether  the  160/.  could  be  recovered 
back  or  not.  Supporing  the  contract  to  be  rescinded  by 
Ac  default  either  of  the  vendor  or  vendee,  I  question 
"voy  mudi  whether  any  thing  could  be  recovered  for  die 


lis 
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1823.       eDJoyment  of  possession  during  that  tioie,  for  it  is  ptit 

nTKiuQ     ^^  ^^  agreement,  tiiat  the  vendee  is  to  have  possession 

^^         during  that  time,  but  there  is  no  provision  for  the  pay- 

Inhabitants  ment  of  money  in  case  of  any  de&ult  by  the   veodee. 

Geddinoton.  Supposing  any  thing  was  to  be  paid  for  the  occupatioQ 

from  November  to  June,  non  constat  that  it  would  be  to 
the  amount  of  30/.,  and  if  not,  there  is  no  grouud  for 
saying  that  there  is  any  settlement  gained  under  tbe 
9  Geo.  1.  For  these  reasons  I  think  this  case  was  pro- 
perly decided  at  Sessions. 

Best,  J. — I  am  of  opinion,  that  the  question  in  tUi 
case  has  been  decided  by  Rex  v.  Long  Bennington*  Ad- 
hering strictly  to  the  words  of  the  statute  9  Geo.  1,  perhaps 
''  legal**  estates  or  interests,  are  those  only  which  tkis 
Court  ought  to  take  notice  of;  but  it  has  been  too  fre- 
quently decided,  that  an  equitable  estate  will  confer  a 
settlement,  for  us  to  disturb  that  doctrine.  But  what 
equitable  estate  is  it  that  will  confer  a  settlement?  It  is 
a  complete  vested  equitable  estate;  not  that  which  exists 
merely  in  claim.  If  an  estate  be  given  to^.  in  trust 
for  JB.  the  former  has  a  legal  estate,  and  the  latter  tk 
equitable.  His  estate  is  perfect,  and  he  has  no  occasioo 
to  go  into  equity  to  have  it  confirmed  in  him,  because  he 
has  all  the  interest;  but  if  a  man  contracts  to  purchase 
an  estate,  and  pays  only  part  of  the  purchase-money,  1 
deny  that  he  has  a  complete  equitable  estate.  Equity 
may  complete  it,  but  until  he  has  gone  into  equity,  and 
put  himself  in  a  situation  to  claim  the  judgment  of  tbe 
Court  in  his  fiavor,  he  has  no  estate;  and  therefore  in  that 
respect  this  differs  from  those  cases  where  it  was  hddi 
that  an  equitable  estate  will  confer  a  settlement.  The  cases 
have  never  gone  beyond  a  complete  equitable  estate,  wboe 
the  party  has  no  occasion  to  apply  to  tbe  aid  of  any  Coart 
to  complete  his  title.    In  Rex  v.  lIorndon^n^the'HiB, 
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Lord  Ettenborough  deprecates  oar  consideration  of  doubt-        1823. 
fill  equitable  questions.    If,  in  cases  of  this  nature,  we 
were  to  take  notice  of  decisions  in  equity,  it  would  lead  «. 

to  the  greatest  confusion.     We  are  to  be  governed  by  the  xnBABiT^iiTt 
rales  of  law,  and  are  not  competent  to  decide  nice  ques-  ^^ 

tioos  of  equity,  if  this  Court  feels  itself  in  a  situation 
of  so  much  difficulty,  d  fortiori  Courts  of  Quarter  Ses- 
sions are  not  quali6ed  to  enter  into  such  questions.  This 
is  a  case  of  doubtful  equity,  and  it  is  very  questionable 
whether  a  Court  of  Equity  would  decree  a  specific  per- 
formance, even  if  the  vendee  had  been  ready  to  tender 
the  remainder  of  the  purchase-money.  Can  we  then, 
without  overturning  Rex  v.  Horndon-ou'the-HiUf  allow 
ourselves  to  enter  into  the  discussion  of  such  nice  ques- 
tions I  I  am  of  opinion  that  the  pauper  had  no  equitable 
estate,  but  if  it  be  a  question  of  doubtful  equity,  it 
affords  a  stronger  reason  for  holding  that  no  settlement 
gained. 

Order  of  Sessions  confirmed. 


The  Kino  v.  The  Inhabitants  of  Tavistock. 


A 


CASE  from  Sessions  stated,  that  by  an  order  of  two  Where  the 
Justices,  Richard  Williams  was  removed  from  Tavislockf  ^^\  qnashe^ 
io  the  county  of  Devon,  to  Calslock,  in  the  county  of  ^^^^^^^^l^^l 
Cornwall,  in  which  parish  ihe  pauper  was  adjudged  to  have  groond  of  its 
gsioed  a  derivative  settlement  from  his  father;  Cabtock  the  pauper  had 

not  l>een  ad- 
heed  and  enumned  before  the  removing  Justices,  tonching  his  settlement,  and  it 
not  l>eing  stated,  that  the  paaper  had  not  been  eummoned  before  the  removing  Jus- 
tices; tfaSs  Coart  quashed  the  order  of  Sessions,  and  directed  a  re-hearing  of  the 

simUe.  It  is  not  essential  to  the  validity  of  an  order  of  removal,  that  the  panper 
ikoald  l>e  examined,  but  if  it  is  possible,  the  Justices  are  bound  to  examine  him ; 
sad  if  tliey  corruptly  omit  to  summon  him  for  that  purpose,  tliey  are  liable  to  an 
itformatioii,  or  to  an  action  at  the  suit  of  the  pauper,  if  he  is  removed  illegally. 

VOL.   II.  H 
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IMS.        appealed  against  the  order  of  Sessions.    In  the  course  of 
ll^^'^        the  appeal  it  appeared,  that  an  examination  of  George 
••  JVilUams,  the  fiither,  touching  the  settlement  of  the  pan- 

I«BABiTA«Tf  V^U  ^^^  heen  taken  on  oath,  but  that  the  pauper  himself, 
Tavistock  ^^^  ^^  ^^'  ^S^'  resident  with  his  father  in  TavUiock,  and 
who  had  been  so  resident  nine  days  previous  to  the  said 
examination  of  his  father,  in  every  respect  competent  to, 
and  capable  of  being  examined,  had  not  been  adduced  be- 
fore  the  Magistrates,  and  that  no  examination  of  the  pain 
per  was  ever  had  previous  to  or  at  the  time  of  making  the 
order  of  removal.  Thereupon  the  Sessions  stopped  the 
further  progress  of  the  appeal,  and  quashed  the  order, 
subject  to  the  opinion  of  this  Court,  upon  the  facts  above 
mentioned,  whether  the  order  could  be  supported,  the 
pauper  not  having  been  examined. 

Gaselee  and  Carter,  in  support  of  the  order  of  Sessions. 
The  question  here  is,    not  whether  the   order   be  good 
on  the  face  of  it;  but  whether  the  Magistrates  did  a  legal 
act  in  removing  the  pauper  without  taking  his  exami- 
nation.    The  case  states,  that  the  Sessions  quashed  ike 
order,  because  the  fact  that  he  was  not  examined,  a^ 
peared  to  them  in  the  course  of  the  appeal.     Now  the 
general  rule  is,  that  the  pauper  is  to  be  examined  touch- 
ing his  settlement,  not  merely  for  the  sake  of  his  resi- 
dence, but  in  order  that  he  may  have  the  opportunity  of 
shewing  cause  against  a  step  which  is  undoubtedly  against 
bis  liberty.    There  may  be  exceptions,  as  where  the  pau- 
per is  sick,  infirm,  or  unable  to  attend  before  the  Ma- 
gistrates from  other  sufficient  cause.    The  cases  of  Rex  v. 
Wjfket{a),  Rex  v.  Bagworth{b),  and  Bex  v.  EverdeH(c\ 
and  Comberbach,  478,  are  authorities  to  shew  that  the 
pauper  ought  to  have  notice  and  be  heard,  where  it  can 
be  done,    before  his  removal,   and  that  the  Court  will 

(«)  f  Sirs.  lS9f.  (6)  Cald.  179.  (c)  9  East,  101. 
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pint  an  bfermation  against  Magistrates  making  an  order,        1823. 
if  thej  have  omitted  to  summon  bim  through  wilful     i|||^7kiiiq 
Mglect.    Even  in  cases  of    sicl^ness  or  infirmity,  the  ^ 

43  Geo.  3.  c.  1£4.  s.  4,  enacts,  "  that  whenever  any  IwHABirAim 
poor  person  is  by  age,  sickness,  or  infirmity,  unable  to  XATisiecK. 
he  brought  up  before  the  Magistrates,  to  be  examined  as 
to  his  or  her  settlement,  it  shall  be  lawful  for  one  Magis- 
trate to  take  his  or  her  examination,  and  report  the  same 
to  other  Magistrates,  and  for  the  said  Magistrates,  on  such 
veport,  to  adjudge  the  settlement  of  the  pauper,  and 
•ake  and  suspend  the  order  of  removal  as  fully  and 
cfectually  and  to  all  intents  and  purposes  as  if  the  pau^ 
per  had  appeared  before  the  Magistrates.**  It  appearing^ 
therefore,  that  the  pauper  here  might  have  been  examined, 
bat  was  not,  the  Sessions  did  right  in  quashing  the  order 
of  removal. 

Nolan,  contrd,  was  stopped. 

Batlet,  J. — If  this  order  had  been  quashed  gene- 
nlly,  it  would  have  been  conclusive  between  the  parties, 
hut  being  quashed  on  a  specific  ground  therein  stated,  it 
%  not  conclusive.     Whether,  if  the  form  of  the  order  of 
ScMons  had  been  different  from  what  it  now  appears,  it 
woald  be  good,  we  cannot  decide ;  but  taking  it  that  the 
order  of  removal  was  quashed,  because  the  pauper  was 
not  adduced  before  the  Justices,    I  think  the  order  of 
Sesnons,  on  that  ground,  should  not  stand.    The  ques- 
tion is,  whether  the  facts  here  stated,  warranted  the  Jus- 
tices in  quashing  the  order  of  removal  upon  that  ground. 
I  agree  to  this,  (and  I  wish  it  to  be  distinctly  understood), 
'tmt  it  is  die  duty  of  the  Magistrates  to  endeavour  to  pro- 
cure the  attendance  of  the  pauper,  and  if  they  are  guilty 
of  aiminal  neglect,  in  that  respect,  and  corruptly  make 
ta  order  of  removal,  without  endeavouring  to  get  the 

H  2 
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1823.        paliper  before  them,  they  are  certainljf  liable  to  be  punished 
m^T^^^     criminally.     It  may  be  a  great  hardship  on  a  pauper  lo  be 
••  removed,  aod  therefore  he  ought,  for  his  own  sake,  to 

Imhabitahts  hftv^  Ml  opportunity  of  being  heard  against  a  proceediag 
Tatistock.    ^^^^^  i*  ^^  operate  immediately  ou  his  person,  and  to  s 
certain  degree,  in  restraint  of  that  freedom  to  which  he 
b  entitled,  if  he  is  forced  from  one  place  to  another  by 
means  of  the  order  of  removal.     But  when  an  order  ii 
quashed,  because  the  pauper  was  not  examined^  then  we 
must  look  to  the  order,  for  the  purpose  of  seeing  whether 
there  has  been  such  culpable  neglect  on  tlie  part  of  the 
persons  who  made  it,  as  to  make  it  the  duty  of  the  Court 
to  quash  it.    The  statement  of  the  case  is  not  very  dii- 
tinct.     It  is  stated  that  the  Sessions  quashed  the  order, 
subject  to  the  opinion  of  the  King's  Bench,  **  whether 
such  order  of  removal,  the  pauper  not  having  been  ei- 
amined,  could  be  supported  under  the  following  facts ." 
The  facts  are  then  stated,  and  it  is  said,  tiiat  the  pau- 
per being  capable  of  being  present,  **  had  not  been  adf 
duced  before  the  Magistrate.'*     Had  he  been  summorudt 
That  does  not  appear.    He  might  have  been  summoodl 
and  neglected  to  appear;  or  he  might  have  been  preterit 
before  the  Magistrates,  but  not  himself  desiring  to  taj 
any  thing  upon  the  subject  of  his  settlement,    and  the 
Magistrates  being  of  opinion,  that  the  account  given  by 
the  father  in  his  presence,  was  sufficient  ground  for  re- 
moving,  might  have  made    the   order    of  removal     It 
does  not  appear,  from  the  beginning  to  the  end  of  this 
case,  whether  the  pauper  was  summoned.     If  be  had 
been  summoned,  and  wilfully  n^lected  to  appear,   the 
Magistrates  might  proceed  to  make  an  order  upon  other 
evidence.    There  is  no  doubt  of   that,  and  therefore, 
though  I  think,  generally  speaking,  it  is  the  duty  of  the 
Magistrates  to  do  all  in  their  power  to  obtain  the  pauper's 
altendance,  ainl  (unless  tliere  is  an  examination  of  other 
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feimtmia  hit  prMence,  retpecling  bis  settlenient,  and  in        IMS. 
whose  testimony  he  acquiesces)  to  take  his  examination,     nT^iNe 
jety  I  think  it  does  not  afford  any  ground  for  quashing  «• 

an  order  of  removal,  in  a  case  in  which  it  does  not  dis-  iNHAarrAHTt 
tinctly  appear,  that  the  pauper  was  not  mmvnone^f  to  give    xayistock. 
Us  evidence  before  the  Magistrates.    That  does  not  ap- 
pear in  this  case,  and  therefore  I  am  of  opinion  that  the 
order  of  Sessions  should  be  quashed,  and  the  case  sent 
back  to  be  re-heard. 

Best,   J.  {a) — I  can  find  nothing  in  the  statute   of 

Car.  %  by  which  the  Magistrates  are  ordered  to  examine 

the  pauper;  nor  can  I  find  any  case  in  which  it  is  said 

to  be  absolutely  essential  to  the  validity  of  an  order  of 

removal,  that  the  pauper  should  be  examined.    The  only 

authority  is  that  of  Lord  Holt,  C.  J.  in  the  anonymous 

case  in  Comherhach;  but  so  far  from  saying   that  the 

order  of  removal  would  be  invalid  for  want  of  the  pau« 

per*8  examination,  all  his  Lordship  says,  is,  **  that  if  die 

paoper  can  be  examined,  it  is  fit  and  proper  that  he 

iboald  be  examined,  but  it  is  not  absolutely  necessary.'' 

Una  clearly  shews,  that  it  could  not  be  the  opinion  of 

imi  learned  Judge,  that  the  order  of  removal  would  not 

hi  food  generally,  though  the  pauper  was  not  examined. 

I  m  clearly  of  opinion,  that  it  is  not  essential  to  the 

fdidity  of  an  order  of  removal  that  the  pauper  should  be 

examined.     But  I  beg  to  state,  that  it  is  the  duty  of  the 

Magistrates  on  all  occasions,  if  it  is  possible,  to  examine 

Ae  pauper,  because  he   may  know  a  great  number  of 

facts  which  no  other  person  can  know.    It  is  fit,  also,  in 

a  case  in  which  the  interests  of  the  pauper  are  so  ma- 

tenally  affected,  that  he  should  be  called  upon,  and  adced 

whether  he  has  any  thing  to  allege  why  the  Magistrates 

•hould  not  remove  him  from  the  place  in  which  he  then 

(«)  fitflroyrf,  J.y  was  absent,  at  the  Old  Bailey. 
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^^^        happens  to  be  rerident.  This  power  of  the  Magittratei  to 
The  Kino     I'^move  is  not  so  great  now  as  it  was  forroerly,  for,  liooe 
Mr.  Ease's  bill,  the  Magistrates  cannot  remove  the  pau* 


r. 
The 


iMBABiTANTf  per  Until  he  actually  becomes  chargeable;  but  before  that 
Tavistock,  act,  the  Magistrates  could  remove  a  person  likely  to 
become  chargeable.  The  duty  of  the  Magiirtrates,  which 
I  have  pointed  out,  does  not  affect  the  validity  of  the 
order  itself;  but  the  Magistrates  should  understand,  that 
though  we  hold  this  order  of  removal  to  be  good,  yet 
they  are  not  to  make  removals  without  examining  the 
pauper  iu  every  case  where  it  is  possible.  They  may 
expose  themselves  to  great  inconvenience,  and  under 
certain  circumstances  render  themselves  liable  to  a  cri- 
minal information ;  and  even  if  the  case  should  not 
be  of  a  description  which  would  warrant  the  Court  b 
granting  an  information ;  yet  if  a  pauper  has  been  im- 
properly removed,  there  can  be  no  doubt  that  he  may 
maintain  an  action  for  any  injury  he  has  sustained  ia 
consequence  of  the  improper  removal.  It  is  therefore 
extremely  important  that  Magistrates  should  be  on  their 
guard  agaiust  removing  a  pauper  without  just  grounds. 

Order  of  Sessions  quashed,  and  the  apped 
directed  to  be  re-heard. 


The  Kino  v.  Duggbr. 

The  ttatnte  \JN  shewing  cause  asainst  a  rule  nisi,  for  a  habeai 
c.  i«7,  salMti-  ^rpu»  to  brii^  up  the  body  of  this  defendant  from  Boi- 
^^t!JS!^^    "^  8*®*'  ^  ^^^'  ^  ^  discharged  from  a  commitineiit 

€mfifmi9  for 

tlie  old  writ  lit  cwMumnueal*  cmpiemdo^  aud  directs  that  the  former  abaH  be  considered 
in  the  sane  way,  and  l»e  open  to  the  same  objections  at  the  hiiter.  Therefore  whew 
a  defemiant  was  committed  by  an  Ecclesiastical  Judge  of  appeal  for  contnmacT  is 
not  piiyinc  coats,  and  the  $Hcmi/cmrU  only  described  the  wit  to  be  «  «  cerimim  emJe  rf 
»^  •^  •laf^  <  "^^•"  ^''^^  •^'^^  «»«^  ^^  defendant  ^^!^M 


The  KiM» 
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>poB  a  writ  de  contumace  eapkndOf  onder  stat  53  Geo.  3/       IttS. 
c  ISTy  it  appeared  from  the  warrant  and  significavit,  that 
the  defendant  bad  been  committed  by  the  Eccleriastical  •• 

Jadge  of  appeal,  for  a  contempt,  in  the  non-pajrment  of 
a  Mim  of  money,  <'  upon  a  certain  eaute  of  appeal,  and 
annplaini  of'  nmlliiy.**  The  principal  objection  to  the 
commitment  was,  that  it  was  defectiTe,  in  not  shewing 
tbt  the  defendant  was  committed  for  a  caose  within  the 
lirisdiction  of  the  Ecclesiastical  Judge. 

Carter,  for  the  promoters,  contended,  that  this  being 
a  commitment  in  a  suit  of  appeal,  this  Court  was  bound 
to  presume  that  the  Ecclesiastical  Court  had  jurisdiction 
over  the  matter  or  cause  in  which  the  defendant  was 
pilty  of  contumacy.  It  was  now  too  late  for  the  de- 
fendant to  object  to  the  warrant,  that  the  Ecclesiastical 
Court  had  not  jurisdiction.  If  this  objection  were  avail- 
able, he  ought  to  have  moved  for  a  prohibition.  Here 
the  warrant  was  in  the  usual  form  in  appeal  causes,  and 
lie  Court  must  necessarily  intend  that  the  Ecclesiastical 
Judge  had  jurisdiction. 

Selwyn,  contrd.  The  stat.  53  Geo.  3.  c.  127,  which 
idbititutes  the  writ  de  contumace  capiendo  for  the  old 
writ  de  excommunicato  capiendo,  directs  that  the  former 
dtall  be  considered  in  the  same  way,  and  be  open  to  the 
tame  objections  as  the  latter.  Therefore,  if  the  objec- 
tion taken  in  this  instance  is  tenable,  it  is  available  in 
AisComt,  and  the  defendant  is  entitled  to  the  benefit 
of  a  habeas  corpus.  Now,  the  objection  to  the  warrant 
and  significavit  is,  that  it  does  not  appear  upon  the  face 
rf  the  proceedings  that  the  defendant  was  committed  for 
t  cause  over  which  the  Spiritual  Court  had  jurisdiction, 
his  necessary  to  give  validity  to  the  proceeding,  that  it 
tbould  appear  upon  the  face  of  the  warrant  of  commit- 
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1B28.        ipent  what  the  nature  of  the  suit  was  in  the  Court  of  Ap-. 

ThTKiuQ    P**''   ^"  ®"*^  ^^^^  '**"  Court  may  judge  whether  the 
V.  Spiritual  Judge  had  jurisdiction  or  not     Here  there  is 

not  a  single  iota  indicating  that  the  Ecclesiastical  Gwrt 
bad  any  jurisdiction  whatever.  The  warrant  should  hife 
gone  on  to  describe  the  nature  of  the  suit.  Merely  de- 
scribing it  as  ''a  certain  cause  of  appeal,  and  complaiat 
of  nullity,**  is  not  sufficient.  He  cited  Dr.  fVaUoift 
case  (a),  and  Rex  v.  Fowler  (J))^  as  authorities  in  point  upoa 
the  old  writ  de  excommunicato  Capiendo^  and  therrfore 
strictly  applicable,  for  the  reason  already  uiged,  to  the 
present  case. 

'         The  Co  u  RT  took  time  to  consider  the  case,  and  look 
into  the  authorities,  and 

Abbott,  C.  J.  delivered  the  opinion  of  the  Court:— 
We  are  of  opinion,  that  in  this  case  the  rule  for  a  habeas 
corpus  must  be  made  absolute.    The  writ  de  contitmate 
capiendo  has  issued  in  pursuance  of  53  Geo.  3.  c.  127| 
by  which  statute  it  is  directed,    that  that  writ  shall  Is 
considered  in  the  same  way,  and  be  open  to  the  saM 
olgections  to  which  the  old  writ  de  excommunicato  at^ 
piendo  is  subjected.    There  are  several  cases  in  the  books 
upon  the  old  writ  de  excommunicato  capiendo,  which  aft 
all  applicable  to  the  present  case,  and  the  principle  to  be 
collected  from  those  decisions  is  this,  that  it  must  ap-    , 
pear  upon  the  signi6cavit  and  petition  on  which  the  wiit    J 
issued,   if  the   party  has  been  condemned  to  pay  cosU    ^ 
for  any  contempt  whatever,  that  the  subject-matter  on 
which  the  writ  issues  has  arisen,  and  is   matter  apps« 
rently  within  the  cognizance  of  the  Ecclesiastical  Coort. 
I1iat  is  the  general  principle  decided  in  several  esses, 
particularly  in  Rex  v.  Fowler{c),  although  it  should  ap- 

(«)  S  L4.  Ra^io.  ?90.  S.  C.  Id.  {k)  1  Salk.  t9S. 

%\r.    S,  C.  7  Mod.  117.  (c)  Id. 
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ar  that  the  party  was  coodemned  and  assessed  in  an 
peak  Our  doubt  was,  whether,  as  it  appears  in  the 
esent  case,  that  the  significavit  and  condemnation  for 
sts  was  in  a  suit  of  appeal,  it  might  not  be  sufficient, 
thout  expressljT  shewing  that  the  suit  was  within  tlie 
iritual  jurisdiction.  The  case  of  Rex  t.  Fowler  she ws. 
It  it  was  not  sufficient,  but  it  does  not  appear  to  us 
It  the  question  arose  in  that  case;  for  although,  on 
iding  the  case,  it  appears  that  it  was  in  a  cause  in  the 
xlesiastical  Court,  jet  the  significavit  does  not  shew 
nt  the  cause  was.  The  language  of  the  significavit  is, 
at  it  was  in  some  suit  of  appeal  promoted  in  the  Ec- 
isiastical  Court,  in  which  the  defendant  was  con- 
mned  to  pay  costs.  Therefore,  though  the  significavit, 
the  present  case,  shews  that  it  was  an  appeal  suit  in 
lich  the  defendant  was  condemned,  yet  we  think  that 
ght  not  to  operate  against  this  application,  which  is  in 
'or  of  personal  liberty,  and  consequently  the  defend- 
i  ought  to  be  discharged*  There  is  also  another  case 
Rex  V.  Eyre(a)f  which  is  an  authority  upon  this  point, 
lere  the  significavit  appears  to  have  been  on  an  .appeal 
i  complaint  of  nullity;  and  the  exception  was  taken 
it  on  the  ground,  that  from  a  nullity  there  lies  no  ap* 
il;  but  it  was  answered,  that  this  was  the  form,  and 
tf  the  exception  would  not  lie;  but  on  looking  further 
o  the  report  of  that  case,  there  appears  to  have  been 
third  exception,  namely,  that  the  Judge  is  made  a 
Jty,  and  is  condemned  in  costs.  The  answer  given  to 
at  is  this,  ''  In  this  case  there  could  be  no  other;  he 
officio  excommunicates  a  man ;  that  man  appeals,  and 
ust  make  somebody  a  party;  there  is  no  promoter,  and 
erefore  he  cites  the  Judge:  the  superior  jurisdiction  is 
opinion  he  has  done  the  man  an  injury,  and  why  then 
lould  he  not  pay  costs?   Lord  Talbot,  in  his  time,  and 

(a)  t  Stra.  1 189. 
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1823.        Lord  Hardwicke  tince,  upon  exceptions  to  die  signifi* 
TkT^MG     ^•^'^»  ^^^^  *'  ^•^  proper  to  make  him  a  party,  and  tbit 
V.  he  was  liable  to  costs."    Now,  in  that  case,  the  Court 

might  have  collected  from  the  significavit,  that  the  sait 
was  properly  in  a  matter  of  ecdesiasticai  cognizance,  aad 
OTer  which  the  Court  of  Appeal  would  hare  jurisdictioe. 
There  is  another  case  in  Stra9^e,  of  Rex  ▼•  Eyre{a\ 
where  two  significavits  were  quashed,  being  only  said  to 
be  in  a  cause  which  came  by  appeal  concerning  a  matter 
merely  spiritual;  and  Lord  Chancellor  Ta/do^  said,  ''We 
are  not  to  lend  our  assistance  but  where  it  appears  clearly 
they  have  jurisdiction ;  and  are  not  to  trust  them  to  de- 
termine what  is  a  matter  merely  spiritual.  It  is  no  moie 
than  saying,  it  is  within  their  jurisdiction,  which  ia  never 
endured.  In  Fowler^s  case,  in  Salk.  293,  it  was  in  cmim 
jurium  ecclesiasiicorum,  and  held  not  sufficient*^  The 
significavits  in  that  case  went  rather  farther  than  the 
significavit  does  in  the  present,  for  in  that  they  cleaily 
imported  that  the  matter  was  originally  of  spiritual  juris- 
diction; but  here,  what  the  original  suit  was,  does  not 
appear.  Therefore  we  cannot  say,  from  the  present  tif 
nificavit,  that  the  matter  before  the  Court  of  Appeal  wis 
properly  matter  of  ecclesiastical  jurisdiction.  Not  beiqg 
able  to  say  that  this  was  an  appeal  in  a  matter  of  eccle* 
siastical  jurisdiction,  we  think  the  authority  last  refened 
to  is  directly  in  point,  and  the  defendant  must  be  brouf^t 
up  and  discharged. 

Rule  abaolute. 

(a)  teStra.  1067. 
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The  King  v.  Pinney  and  Another. 

I^N  shewing  cause  aeainst  a  rule  nisi,  for  quashing  an  Where  a  local 

order  of  Sessions,  connrmnig  an  order  of  two  Justices,  ment,  passed 

dated  25th  March,  1823,  appointing  four  persons  therein  the'aS'airs^o^ 

named,  to  be  overseers  of  the  poor  of  the  parish  of  Wool'  Jj®  J*'?*lL|^ 

mch,  in  the  countjf  of  Kent,  for  the  year  ensuing ;  the  affinnatively, 

,  .  that  there 

case  was  this: —  shoald  be  tw 

By  a  local  act,  47  Geo.  3.  sess. 2,  c.  Ill,  for  regulating  ^''i^","^" 

tk  affairs  of  the  parish  of  Woolwich,  it  was  enacted,  by  appointed  to 

succeed  those 
8. 92,  *'  that  the  then  overseers  of  the  parish  should  con-  ^ho  were  ia 

tioue  to  be  overseers  for  the  remainder  of  the  year  1807,  tim^of  the* 

aod  until  two  other  overseers  should    be  nominated  and  paMingof  the 

Act:— Held, 
appointed,    in   the  manner    and  at    the  time   bylaw  di-  that  the  Jos- 

rected  to  succeed  them ;   and   that   in  Easter  week,   or  gtiii  ap^int 
within  one  month  after  Easter  in  every  year,  two  persons^  -^^J  r^thr*"* 
being  substantial  householders  in  the  said  parish,  should  thority  of 
be  nominated  and  appointed  in  the  manner  by  law  di- 
rected, to  be  overseers  of  the  poor  of  the  said  parish;^ 
and  two  Justices   having  appointed  four  overseers,   the 
question  was,  whether  such  appointment  was  authorised 
Vy  the  act. 

BoUand,  (with  whom  was  Andrews)  in  support  of  the 
order  of  Sessions.  The  statute  on  which  this  question 
arises,  does  not  restrahi  the  discretion  of  the  Justices  as  to 
the  number  of  overseers  which  shall  be  appointed.  Two  at 

t  least  are  to  be  appointed ;  but  there  is  nothing  to  prevent 
the  appointment  of  more.  There  are  no  words  to  be  found 

;  in  the  act  which  take  away  the  power  given  by  the  43  Eiiz. 
c.  2,  as  to  the  appointment  of  overseers.  Undoubtedly  it 
^^  decided  in  Rex  v.  Loxdale{a\  that  more  than  four 
<)verfeers  cannot  be  appointed  under  the  statute  of  Eliza- 

(a)  1  Burr.  445. 


Pimm  BY. 
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J  823.        heth.    The  dootriiie  there  laid  down  is,  that  as  the  sta- 
„,  "^^         tute  speaks  of  four,  three,  or  two,  it  must  be  taken  Ait 
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V.  the  Legislature  intended  that  no  more  than  four,  and  wk 

less  tlian  two,  should  be  appointed,  and  contequealljH 

order  appointing  five,  could  not  be  valid.     Now  bciCi 

though  the  local  act  gives  the  power  of  appointing  t«o 

at  least,  still  there  is  nothing  to  prevent  the  Justices  ia 

exercising  their  discretion  by  the  appointment  of  fb«; 

This  is  a  very  large  and  populous  parish,  and  there  is  gretf 

reason  for  giving  this  liberal  interpretation  to  the  stataMu 

Before  the  passing  of  the  act,  it  is  clear  that  more  tlM 

two  might  have  been  appointed,  and  unless  there  are  ei^ 

press  words  to  be  found,  which  deprives  the  Justices  sf 

the  power  given  by  the  statute  of  Elizabeth,  this  order, 

appointing  four,  b  perfectly  valid. 

Scarlett  and  Jdolphut,  contri.  The  argument  on  ik 
other  side  proceeds  on  the  supposition,  that  the  words  ol 
the  local  act  are  ^  two  or  more.^*  Tliere  is  nothing  l> 
support  that  proposition.  The  statute  expressly  ii^ 
that  two  shall  be  nominated  and  appointed;  and  theSM 
section  actually  refers  to  the  jurisdiction  exercised  bjthe 
Justices  under  43  Eliz.\  so  that  it  limits  the  power  of  sp- 
pointment  to  the  number  of  two.  Therefore  if  no  BNft 
than  two  are  to  be  appointed,  it  is  clear,  that  an  appoial^ 
ment  which  exceeds  that  number,  must  be  bad. 

Abbott,  C.  J. — ^The  general  rule  of  constmctioD,  m 
laid  down  by  Lord  C.  B.  Comyn  (a),  is,  that  affirmatiic 
words  in  a  later  statute,  do  not  repeal  a  prior  atatute,  or 
less  there  is  something  in  the  later  which  necessarily  lesdi 
one  so  to  understand  it.  One  of  the  instances  given,  ii 
this :— "  The  sUtute  23  Eliz.  which  gives  20/.  a  montk 

(«)  Com.  Dig.  tit.  P^rOMent,   R.  fd.    Vide  Plow,  lit,  US,  uit 


MICHAELMAS  TERM,  FOURTH  GEO.  IV.  135 

•gainst  a  recusant,  does  not  take  away  the  penalty  of  \2d.        1823. 
for  every  Sunday,  given  by  1  Eliz.  c.  2,     But  where  affir-     .jt,^^^^ 
BHitive  words  in  sense  contain  a  negative,  as  where  a  new  «• 

PiMNBY 

ordiiiaiice  is  made,  which  directs  the  form  or  order  of 
the  proceedit^s,  it  shall  be  otherwise.''  If  the  two  can- 
aot  be  reconciled,  the  latter  must  prevail,  but  if  they  are 
Bot  inconsistent,  the  affirmative  words  in  the  later  statute 
do  not  repeal  the  former.  I  see  nothing  in  this  statute 
iaomsistent  with  the  43  Eliz.  which  is  the  general  law  of 
dM  land,  and  enables  the  Justices  to  appoint  four,  three, 
m  two  overseers.  Before  the  passing  of  this  later  statute, 
die  parish  of  Woolwich  might  have  had  more  than  two 
Oferseers.  The  statute  says,  affirmatively,  that  there 
ibll  be  two,  and  there  is  a  provision  that  the  Justices 
•ball  r^ulate  the  appointment  with  reference  to  the  sta- 
tute of  Elizabeth.  Two,  at  all  events,  are  to  be  appointed, 
but  I  do  not  see  why  the  Justices  may  not  appoint  four. 
The  statute  does  not  say  that  there  shall  be  two  and  no 
■lore,  or  two  only;  but  that  there  shall  be  two.  The 
Justices  must  appoint  two;  but  still  I  do  not  see  why  they 
Bqrnot  appoint  four. 

Bat  LEY,  J. — ^This  act  does  not  take  away  from  the 
JvMices  the  power  of  appointing  the  same  number  of 
W seers,  which  they  might  have  done  had  the  act  not 
been  passed.  It  is  perfectly  clear,  that  before  this  act 
tbey  might  have  appointed  four,  three,  or  two.  They 
■oat  have  appointed  two  at  the  least ;  and  then  tliis  act 
stji,  that  the  then  present  overseers  shall  continue  in 
office  until  two  be  appointed,  that  is,  until  two  at  the 
least  be  appointed,  and  it  provides,  that  in  Easier  week, 
or  within  one  month  afterwards,  two  persons  shall  be 
appointed.  It  does  not  say  two  and  no  more ;  but  two 
at  the  least.  There  being  nothing,  therefore,  in  the  act 
which  shews  that  the  intention  of  the  Legislature  was  to 
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confine  the  number  to  two,  I  tliink  we  are  not  wimntid 
in  sajing  that  the  statute  has  excluded  die  power  whid 
the  Magistrates  had  of  appointing  four,  three,  or  two. 


Bbst,  J* (a),  concurred. 


Rule  discharged. 


(a)  Uolroydf  J.  was  absent,  in  the  Bail  Coort. 


4 


A  coa^letloo 
on  45  Geo.  3. 
c.  Itl.  s.  7,  for 
carrying  and 
conveying  fb* 
reign  brandy 
in  half*ankert 
alleged  to  he 
**ihmmtdilme 
HmhU  toM- 
/dhnvy  die  said 
oflfenoe  being 
committed 
afalnst  thepro- 
Tlslont  of  the 
acts  for  the 
prevention  of 
•mnircling/'  is 
insufficient,  in 
not  shewing 
tiM  particnhir 
grounds  of 
iorfellnre. 


Ex  parte  John  Smith. 

Conviction  on  the  45  Geo.  s.  c.  121.  s.  7,  for 

carrying  and  conveying  foreign  spirits.  The  conviction, 
being  returned  into  this  Court  by  certiorari,  stated,  thil 
on,  8cc.  at  Dover,  &c.  John  Smith  had  been  duly  coo* 
▼icted  before  J.  S.,  &c.  of  having  on,  &c.  at,  &c.  (he  Ae 
said  J.  S.  then  and  now  being  a  subject  of  his  presoal 
Majesty,  and  being  a  seaman  or  seafaring  man)  being  (omd 
carrying  and  conveying,  and  assisting  in  the  carrying  ivif 
and  conveying,  contrary  to  the  form  of  the  statute  in  Art 
case  made  and  provided,  divers,  to  wit,  seven  gaHoos  cf 
foreign  brandy,  in  two  casks,  called  "  half-ankers,"  iIn* 
and  there  subject  and  liable  to  forfeiture,  the  said  offenoft 
beif^  by  him  the  said  J.  S.  committed,  against  the  pro- 
visions of  the  Acts  of  Parliament  made  and  passedybr  dt 
precentiom  of  smuggling,  which  offence  has  been  dnif 
proved  before  the  Justices  on  the  oath  of  one  credttk 
witness ;  concluding  with  judgment,  that  the  said  J.  & 
had,  for  such  oflfence,  forfeited  die  sum  of  lOOL  pof* 
auant  to  the  3  Geo.  4.  c.  1 10,  Sic 

Ptutt  moved  to  quash  the  conviction  for  insniScieiic]ff 
in  not  describing  any  offence  for  which  the  defeudant  wi^ 
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hhh  to  punisbmeDt.  The  statute  on  which  the  con? k>  1823. 
tion  is  founded,  makes  it  an  offence  for  any  person  to  be  J^'CL 
NNma  cairying,  &c.  any  foreign  brandy,  &c  ''  subject  John  8«iiTif. 
to  forfeiture  under  that  act,  or  any  law  or  act  relating  to 
the  revenue  of  customs  or  excise/*  The  offence  described 
on  the  face  of  the  conviction  is,  the  carrying  and  convey- 
ing a  quantity  of  brandy  **  liable  to  forfeiture;''  but  it 
does  not  state  any  ground  of  forfeiture,  nor  does  it  refer 
to  any  law  or  statute  by  which,  under  the  circumstances 
facribed,  it  would  be  forfeitable.  It  is  quite  consistent 
Mb  this  conviction,  that  the  carrying  and  conveying  al- 
iiged  was  an  innocent  act,  or  at  all  evente,  that  it  was 
aot  punishable  under  any  act  relating  to  smuggling.  The 
conviction  therefore,  is  bad;  first,  for  not  shewing  that 
Ae  carriage  and  conveyance  stated  was  against  the  form 
sf  some  specified  statute  relating  to  smuggling;  and,  se- 
cond, in  not  shewing  that  the  brandy  itaelf  was  liable  to 
fivfeiture  by  any  statute  relating  to  the  revenue  of  customs 


Ccpiey,  S.  G.,  contr^.  It  is  quite  clear,  that  if  the 
Mviction  had  said,  that  the  brandy  was  liable  to  forfei- 
''  under  the  acts  relating  to  the  revenue  of  customs 
Kciae,'*  it  would  be  free  from  objection.  The  ques- 
iben  is,  whether  the  conviction  in  its  present  fcirm 
p aot  equivalent  to  that  statement.  The  description  of 
fee  offence  is  in  having  been  found  carrying  and  convey- 
'wg  ^  seven  gallons  of  brandy  in  two  casks,  called  *  hal^ 
■kers,'  then  and  there  subject  and  liable  to  forfeiture, 
tm  said  offence  being  by  him  committed  against  the  pro* 
lisinno  of  the  Acta  of  Parliament  made  and  passed ybr  the 
fmveniion  of  smuggling^*  That  statement  is  equivalent 
^  **  acta  relating  to  the  revenue  of  customs  and  excise^." 
Tlie  brandy  must  be  liable  to  forfeiture  under  sonrie  act 
Mkung  to  the  revenue  of  customs  or  excise.     It  is  so 
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1823.        stated  to  be ;  for  the  offence  is  said  to   be  committed 

J^"^        against  the  acts  for  the  prevention  of  smuggling,  and  con- 

JoHM  Smith,  sequently  against  the  acts  relating  to  the  revenue  of  ciu- 

toms  or  eicise.  But  the  statement  of  the  fact  that  tlie 
brandj  was  carried  and  convejfed  in  half-ankers,  dearly 
shews,  that  it  was  liable  to  forfeiture  under  the  statutes 
for  the  prevention  of  smuggling ;  and  it  is  quite  unnecci- 
sary  to  specify  under  what  particular  statute  it  was  for* 
feitable. 

Abbott,  C.  J. — I  am  of  opinion  that  this  conviction 
is  bad  in  form,  and  must  be  quashed.    The  general  rule 
as  to  convictions  is,  that  the  specific  fact  which  forms  the 
ground  of  forfeiture  should  be  stated,  in  order  that  the 
Court  may  see  that  the  penalty  has  been  properly  im- 
posed, and  be  quite  sure  that  the  convicting  Justice  has 
not  mistaken  the  law.     If  the  conviction  had  stated  the 
circumstances  under  which  the  brandy  was  imported,  that 
it  was  imported  in  a  certain  maimer,  in  casks  of  a  cer- 
tain size,  which  was  contrary  to  law,  we  should  thes 
know  that  the  carriage  of  it  on  land  in  such  casks  wosU 
render  it  liable  to  forfeiture ;  but  carrying  and  convqisg 
brandy  on  land  may  be  liable  to  forfeiture  for  vaiioai 
reasons,  and  therefore  it  was  necessary  to  shew  on  the 
face  of  this  conviction  why  the  brandy  in  question  wai 
forfeitable.  It  is  stated  certainly  as  a  fact,  that  the  brandy 
was  contained  in  two  casks,  called  **  half-ankers"  bot  it 
is  not  said  how  it  was  imported, — that  it  was  imported  in 
those  casks.     It  might  have  been  imported  in  casks  of  so 
hundred  gallons,  and,  having  paid  the  duty,  found  its  waj 
into  half-ankers.     No  fact  is  given,  which  plainly  iroporti 
that  the  brandy  was  liable   to  forfeiture.    The  general 
rule  I  have  mentioned,  is  a  sound  one,  and  ought  not  tf> 
be  departed  from. 
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Baylbt,  J.,  concurred.  Id23. 


HoLHOYD,  J. — ^The  general  rule  referred  to  bj  my  John  Smith. 
Lord  Chief  Justice,  is  equally  applicable  to  (Convictions 
on  the  Game  Laws.  It  is  hot  sufficient,  hi  such  cases,  to 
itate  that  the  party  was  not  qualified  by  the  laws  of  the 
realm  to  do  so  and  so,  though  the  v^ry  words  of  the  Act 
of  Parliament  are  pursued,  but  it  must  appear  whether 
the  convicting  Justice  has  drawn  the  right  conclusion 
faom  the  fieicts,  by  negativing  all  the  circumstances  which 
tt  necessary  to  constitute  a  qualification.  In  convictions 
OB  the  excise  or  customs  laws,  if  the  particular  facts  and 
grtmnds  of  forfeiture  are  stated,  it  is  not  necessary  to 
nme  the  statute  by  which  the  penalty  is  given,  but  merely 
to  state  that  the  offence  is  contrary  to  the  statute  in  that 
case  made  and  provided,  and  the  Court  will  then  see 
■betber  the  Justice  has  drawn  the  right  conclusion. 
RFowbereno  sufficient  facts  are  stated  to  support  the 
sboviction  (a). 

Conviction  quashed  (ft). 

(•)  Beatf  J.  was  absent. 

(I)  See  3  Gfm  4.  c.  110,  ta  which  a  fom  of  convktioii  b  given. 


AsTLS  and  Another  v.  Thomas  and  Baldwik. 

JIlSSUMPSIT  by  plaintiffs,  churchwardens  of  the  in  the  pariah 
Mwodiip  of  Bifi^oii-tipoii-rfefi^,  in  the  parish  oi  Burton-  ^ngof^e^^ 
fgm-Trent,  against  defendants,  late  churchwardens  of  the  »^^*^'^  ^^ 

i|h^  ral  hamleti, 

Hm  dlarehwardens  were  appointed  by  the  township,  and  two  by  the  rest  of  the 
■yiilih,  who  made  separate  rates  for  their  own  divisions  respectively  :— Held,  that 
tie  u^ng  churchwardens  for  the  townslilp  micht  maintain  assumpsit  against  their 
fisdceessorsy  for  a  balance  remaining  in  their  hands,  without  joining  the  other 
duachwardens  as  plaintifis,  or  defendants,  and  without  proving  that  their  appoint- 
«ttt  was  strictly  legal. 

VOL.  II.  I 
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IMS.        same  township,  for  money  had  and  raceifedlo  intm 

y^lj^        of  plaintiffs  a$  such  churchwardens,     VlesL,  by  Mnki 

v<  Thomoif  non  assumpsit ;  and  by  defendant  BoUJMi,  tk 

.nonjoinder  of  two  other  persons,  LT*,  and  I,H.  as  iMir 


ants.    Issue  on  both  pleas.    At  the  trial  bfafoie  Pairk,^ 
at  the  last  Assizes,  for  the  county  of  Sitjford,  ths  fad 
.were  these: — ^The  parish  of  fiiiif on-apoA-ZVea^ cooMH 
/of  the  township  of  Burioti't^onf-Trenif  and  of  seioil 
.bamletB.    The  parish  has  always  had  four  cbwrchwaidfll 
two  appointed  by  the  township,  and  two  fagf  the  fasmhi^ 
jointly.    The  parish  has  only  one  parish  cburdit  vUckjf 
situate  within  the  towndiip.     The  -two  sets  of  cfasi^ 
wardens  have  always  made  separate  rates.     At  the 
when  the  defendants  went  out  of  office,  a  balanoe  of 
was  remaining  in  their  hands.     /•  21,  and  /•  H^ 
churchwardens  £dr  the  hamlets  during  Ae  same 
that  die  defendants  were  churchwardens  for  the  to 
It  was  oi^jected  on  the  part  of  the  defendants,  ihit^N 
four  churchwardens  appointed  for  die  parish  foaasi^ 
corporate  body,  and  therefore  that  the  action  ought  tl! 
have  been  brought  by  all  the  present,  against  all  tibekh 
mer  churchwardens.    The  learned  Judge,  however,  0Ni*| 
ruled  the  objectioo,  and  the  plaintiffi,  under  his  direcM 
obtained  a  verdict  for  the  balance  of  18/. 

Campbell  now  moved  for  a  new  trial,  npoo  the  grosst 
that  the  learned  Judge  bad  mis«directed  the  Juiy  infsiri 
of  law.  It  must  be  admitted,  that  no  common  ftind^i 
ever  raised  in  the  parish,  and  that  it  was  in  evidence  m 
the  churchwardens  for  the  township,  and  those  forii 
hamlets,  had  constantly  made  separate  rates  on  acoodrf 
of  their  own  respective  divisions.  But  that  fact  will  i^ 
authorize  either  of  them  in  suing,  nor  will  it  render  tkli 
liable  (o  be  sued,  alone,  because  it  has  been  decided,  dW 
by  law  there  must  be  one  fund  for  the  whole  parish,  9f^ 
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that  septrate  bodies  ot  churchwardens,  in  one  pflriih,  183f. 
cannot  iefaUy^niake  ae|MirBie  rates*  Rex  ^.  Gordon  (a).  Ams 
[Bay/ejf,  J.    That  case  is  afiateriallj  distinguisbahle  from  *f. 

the  present^  because  the  rate  there  in  dispute  was  a  poor 
rate;  ^bera^naj  exist. an  immemorial  cuatoro  for  a  church 
rate  to  be  raised  in  a  particular  way,  but  there  cannot 
Ibr  a  poor  rate,  which  has  been  in  existence  only  since 
the  reign  of  Elizabeth.']  Still,  the  plaintiffs  cannot  main- 
tain this  action,  because  they  sue  as  churchwardens  of 
the  township ;  there  cannot  be  an  appointment  of  church- 
wardens ibr  a  township ;  it  must  be  for  a  parish;  conse- 
(|aently,  if  the  plaintifiSs  have  been  elected  and  sworn  as 
officers  of  the  township,  they  have  been  legally  appointed, 
sad  caqnot  stand  before  the  Court  in  the  character  which 
Aaj  buve  adopted ;  if,  on  the  other  band,  they  were  a{>- 
paioled  for  t|ie  parish,  they  have  mia-dcAcribed  themaeltes 
k  ihe  first  pl^ce,  and  they  should  have  joined  the  othcttr 
tvo  churchwardens  as  plaintiffs  in  the  action.  Upon 
aitber  view  of  the  case,  therefore,  the  defendants  are  en- 
titled lo  a  new  trial* 

Abbott,  C.J. — I  think  we  are  not  at  present  called 
upon  to  decide  whether  the  appointment  of  these  plaintiffs 
us  strictly  legal,  or  not ;  we  are  bound  to  presume  that 
it  was  until  the  contrary  is  clearly  shewn.  It  is  in  evidence, 
Aat  the  two  dbtricts  for  which  the  several  sets  of  cborch- 
•wdena  acted  kept  two  separate  purses,  which  were  aup- 
ylied  by  separate  rates,  and  that  there  was  no  common 
iuai  m  the  parish.  The  parish,  therefore,  considered  at 
hige,  has  suffered  no  iqjury  by  this  sum  of  money  not 
hsiag  paid  over,  but  the  injury  done  is  to  that  portion  of 
thi  parish,  by  which,  and  for  the  benefit  of  which,  it 
tas  raised.  It  seems  to  me,  therefore,  that  as  the  plain- 
tiffs appear  cloatbed  with  a  character  which  entitles  them 

(«)  1  B.  &  A.  5t4. 
I  2 
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1828.        to  direct  the  application  of  this  money,  they  are  the  pro- 

^p"^         per  persons  to  maintain  an  action  to  recover  it  ftom  the 

V.  P>^f  ty  who  withholds  it  from  tliem. 

Thomas. 

Batley,  Holrotd,  and  Best,  J's.  concurred. 

Rule  refused. 


Clark  v.  The  Inhabitants  of  The  Hunorbd 

of  Blythino. 

The  owner  of     JL  HIS  was  an  action  on  the  case,  on  the  statute  9  Geo.  1. 
2SiSo*il?  wt  ^-  ^»  ^  recover  from  the  hundred  of  BfyMng,  the  nhe 

on  fire,  may     of  certain  Stacks  of  com  and  hay  of  the  plaintiff,  wUch 

maintain  an  .    . 

action  against    had  been  wilfully  destroyed  by  Are,  within  the  hundred, 

ontlie?GM.i.  by  some  person  or  persons  unknown.     The  dechratioB 
c.  ft^  aldioogii  stated,  that  the  offence  was  committed  within  one  yesr 

be  lias  previ-  '       ^  ^  ^  ^ 

ooslj  received   before  action  commenced;  that  notice  of  the  cireumstaacs 

of  liisloMfrom  ^^  given  by  plaintiff  to  three  inhabitants  of  the  towa  if 
a|^  »Mrance     jj^^  which  was  near  to  the  place  where  the  offence  i« 

committed,  within  ten  days  after  it  occurred  ;  thai  wiliMi 
four  days  after  that  notice^  plaintiff  gave  in  his  examiaa- 
tion  before  a  Magistrate  of  the  county,  in  which  be  da- 
posed,  that  the  stacks  had  been  set  on  fire  by  some  persoa 
or  persons  unknown ;  and  that  sik  months  and  upwardi 
bad  elapsed,  and  that  the  offender  or  offeiidera  had  dot 
yet  been  apprehended  or  convicted.  **  Yet  the  said  in- 
haintanta  of  the  said  hundred  of  B.  have  not,  alihoq^ 
often  requested,  made  fiill,  or  any  satisftiction  or  ameadi 
to  the  said  plaintiff  for  the  damage  and  injury  by  Uai 
sustained  as  aforesaid,  to  the  damage  of  the  said  plaiatiff 
of  MOl.'*  Plea,  Not  Guilty,  and  issue  thereon.  At  the 
trial  before  Bottmymei,  SetjU  at  the  last  Assizes  for  the 
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county  of  Suffolk,  evidence  was  given  in  support  of  all        1829. 


the  allegations  in  the  declaration,  but  as  it  also  appeared 
that  the  plaintiff's  premises  ^nd  stock,  including  the  pro-  v. 

perty  in  question^  had  been  insured  against  fire,  and  that  jhhabitaiits 
lie  had  been  paid  ,the  full  amount  of  his  loss  by  the  in-      u^HMa 
surance  office,  it  was  contended,  oo  the  part  of  the  defend-  of 

ants,  that  he  had  no  longer  any  right  of  action  against 
them.  The  objection  was  over-ruled  by  the  learned  Ser- 
jeant, and  the  plaintiff  hpd  a  verdict,  wjth  leave  to  the 
defendants  to  move  to  enter  a  nonspit. 

Storks  now  moved  accordingly,  and  renewed  the  ob- 
jection. Both  the  language  and  policy  of  the  statute 
upon  which  this  action  is  grounded,  require,  that  the 
pirty  shall  be  suffering  a  continuing  damage  at  tbe  time 
vhen  he  seeks  satisfaction  from  the  hundred ;  and  there- 
fore as  tbe  plaintiff  had  received  the  full  amount  of  his 
loss  from  the  insurance  office  before  the  action  was  co|b- 
meuced,  he  had  then  ceased  to  sustain  any  damage,  and 
it  would  be  a  violation  of  the  sitatute  to  allow  him  to 
recover  against  these  defei^idants.  Section  7,  of  th^  ^pt, 
povides,  that  tbe  inhabitants  of  the  hundred  shall  n^ake 
Mtisfaction  to  eyery  person  foi*  the  damage  he  sh^I)  havje 
iMained  by  the  settiqg  fire  to  any  stack  of  corp,  8cc^  com- 
mitted by  any  offender  against  that  act;  so  Jthat  it  is  - 
dear,  the  Legislature  mtended  to  afford  fenmneration  to 
the  person  actually  injured  only,  ap4  <)id  Qot  jcontem- 
phte  the  introduction  of  ^ny  third  pigrty,  who  might  pre- 
viously have  insured  his  prop^ty^  Thjs  3  Geo.  4.  fi^SS, 
the  object  of  which  was  to  regi4ate  the  mode  of  ire- 
covering  for  damage  .occasioned  by  off/ences  agaipst  the 
9  Geo*  1.  c.  29f  also  supports  this  argument,  for  in 
»*  3  8c  4  of  that  ^cX,  .the  Legislature  evidently  confine 
die  right  of  recovery  to  the  individuals  whose  property  is 
<leitroyed.    It  has  been  decided,  that  both  the  1  Geo.  I, 
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stat..£.  c.  5f  and  the  9  Geo.  1.  c.  %2,  are  retnednt  sta- 

totes,  and  intended  to  relieve  the  party  damaged  by  the 

illegal  act.  Ratcliffe  v.  Eden  {a\  and  Hyde  ▼.  Cogganifi), 

Imbabitahts  Now  here^  the  party  damaged  has  receiried  satisfaction 

from  the  insurers,  and  it  is  not  competent  to  them  to 
remunerate  themselves  by  an  action  against  die  hundred 
in  his  name.  It  must  he  admitted,  that  in  MarsAall  cm 
Insurance  (c\  a  MS.  case  is  mentioned  under  the  name  of 
Mason  v.  Sainsbury,  which  militates  against  the  present 
argument.  That  was  an  action  upon  the  Riot  Act;  the 
plaintiff  had  received  the  amount  of  his  loss  from  an 
insurance  office,  and  this  Court  certainly  held  that  die 
insurers  might  recover  from  the  hundred  in  his  name, 
though  not  in  their  own.  That,  however,  is  a  solitary 
case,  and  does  not  appear  to  have  received  a  very  solenm 
decision,  and  therefore  upon  a  question  so  comparatively 
unsettled,  and  of  such  vast  public  importance,  die  Court 
will  at  least  think  further  consideration  desirable. 


N 


Abbott,  C.  J. — The  question  upon  which  the  pre- 
sent application  depends,  was  decided  in  this  Court  many 
years  ago  in  the  case  of  Mason  v.  Sainsbnry,  and  unless 
there  is  great  doubt  as  to  the  propriety  of  that  decision, 
it  would  not  become  us  now  to  disturb  it.  I  cannot  say 
that  I  entertain  any  doubt  as  to  its  propriety.  The  inten- 
tion of  the  Legislature  in  passing  this  and  the  other  sta- 
tutes of  tlie  same  nature  was  two*fo)d ;  to  render  the  in- 
habitants of  hundreds  vigilant  for  their  own  sake  as  well 
as  that  of  the  public,  by  making  them  interested  in  the 
prevention  of  offences ;  and  where  that  is  impossible,  in 
the  apprehension  and  conviction  of  offenders.  This  pa^ 
ticular  statute  contains  provisions  which  are  applicable 
to  both  those  objects,  for  section  7  renders  the  hundred 
liable  to  make  satisfaction  for  the  injury  sustained,  and 

(«)  Cowp,  485.       (6)  «  Doagt.  699.       (c)  Vol.  ii.  p.  TOB. 
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KcdoD  9  provides,  that  they  shall  not  be  so  liable  if  the        IttS. 

oftoder  is  apprehended  and  convicted  within  six  months 

after  the  commission  of  the  offence.    With  respect  to 

tb  question,  whether  it  is  competent  for  the  defendants  Imbabitamts 

to  set  op  in  their  own  defence  a  contract  made  between     hummbd 

diurd  persons,  it  seems  to  me  that  the  principle  of  the    _     ®f 

.  BLTTBiaa* 

act  fully  justifies  the  decision  of  the  former  case,  and 
that  we  should  be  acting  in  violation  of  that  principle  if 
we  were  to  disturb  the  present  verdict. 

Baylet,  J. — I  am  of  the  same  opinion.  The  prin- 
dple  is  not  new,  or  peculiar  to  this  subject.  It  has  been 
yd,  in  the  case  of  damage  done  to  a  ship,  that  the 
owner  may  recover  from  the  underwriters  for  hb  own 
benefit  first,  and  may  afterwards  sue  the  author  of  the 
ikmage  in  his  own  name  for  the  benefit  of  the  nnder- 
arriters* 


HoLROTD  and  Best,  J/s  concurred. 


Rule  refused. 


The  Kino  10.  The  Rev.  A.  Collbtt,  Clerk. 


T 


HIS  was  an  appeal  against  an  order  of  two  Justices,  Qu4tre,  Whc- 
fcr  the  allowaoce  of  the  accounts  of  the  overseers  of  the  ^il^  penoos 
poor  of  the  parish  of  KeUale,  in  the  county  of  Suffolk;  {^^^JI'JJ.^^^®^ 
which  order  the  Sessions  confirmed,  subject  to  the  opinion  employmeiit, 
af  tbb  Court,  upon  the  following  case : —  qoence  thereof 

The  appellant,  Mr.  CoUett,  is  the  proprietor  of  a  coo-  SSStliS^hem. 

selves  Mid  fa* 
Mn,  are  entitled  to  parochial  relief  ta  monetf  as  impoieni  poor,  within  the  meaning 
«f4Sfiits.  c.  S.  S.1? 

It  it  the  bounden  doty  of  overseers  to  endeavour  to  find  employment,  either  in 
trout  of  their  own  parish,  for  able*lK>dled  poor  persons  thrown  out  of  their  ninal 
vsrk;  and  it  seems  tliat  it  is  onlj  in  the  event  of  such  employment  not  being  to  ba 
^<>uui,  that  they  are  anthoriied  u  giving  pecaniary  relief. 


1833* 
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aidemble  estate  id  the  parish  of  Kelsale,  a  part  of  wbich 
18  in  his  own  occupation*     In  consequence  of  the  eztreme 
depression  in  the  price  of  agricultural  produce  for  the 
last  two  or  three  jears,  the  farmers  have  been  rendered 
unable  to  make  any  improvements  oa  their  lands,  and 
consequently  have  employed  very  few  laborers,  by  which 
means  a  considerable  part  of  the  laboring  population  hu 
been  totally  unemployed,  and  during  this  period,  all  poor 
persons  belonging  tp  the  parish,  who  have  been  onaUe 
to  obtain  employment,  have  received  sums  of  money  for 
their  maintenance  from  the  parish  officers  in  proportion  to 
the  number  of  'their  respective  families,  for  which  no  b* 
bor  has  been  required  from  then).    The  appellant  being 
dissatisfied  with  this  application  of  the  parbh  funds,  ap- 
pealed against  the  overseers*  accounts.    The  respondents, 
upon  the  hearing  of  this  appeal,  fidmitted  that  the  per- 
sons to  whom  the  sums  objected  to  in  the  accoont  wete 
paid,  were  in  fact  both  able  and  willing  to  work,  but  that 
no  employment  could  be  obtained  from  them,  which  the 
appellant  contended,  the  overseers  were  bound  to  provide 
pursuant  to  the  statute  43  Elix.  c.  2,  although  no  eii> 
dence  was  adduced  to  prove  that  the  overseers  could*  hfe 
employed  the  laborers.     It  also  appeared,  that  none  of 
the  sums  objected  to  were  paid  fiqder»  or  ip  consequeoos 
of,  any  orders  from  a  Magistrate.    The  parishioners  won 
accustomed  to  meet  once  a  week  at  the  parish  workhoose^ 
at  which  meetings  all  applications  for  relief  were  received, 
and  where  all  laborers  belonging  to  the  parish,  who  bad 
not  in  die  preceding  week  been  in  constant  employment, 
attended  to  give  an  account  of  their  earnings,  and  receifed 
such  sums  as,  with  the  earnings,  should  amount  to  a  sum 
deemed  competent  to  their  maintenance,  in  proportion  to 
the  number  of  their  children.    In  several  casea,  it  ap* 
peared  that  able-bodied  men  with  four  or  five  children^ 
having  had  no  employment  in  the  preceding  week,  recdved 
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jam  the  overseers  from  7s*  to  8f  •  6d.  per  week ;  having        1823. 

iceo  employed  three  days,  3s,  6d.  to  4s.  per  ipreek ;  having 

«en  ennployed  two  days,  5s,  per  week,  and  so  in  pro*     '"^  v. 

lortion  |o  the  number  of  their  children,  and  the  amount        ohL^n. 

)f  ibeir  week's  earnings.     And  in  all  c^ses  this  relief  waa 

ifforded  to  these  persons,  solely  on  the  ground  of  their 

mting   been  out  of  employment,  without  reference  or 

loqoiry  as  to  any  means  they  might  have  of  raising  moiiey 

for  the  supply  of  their  immediate  wants  by  sale  or  pledge 

of  their  hou9ehokl  effects;  and  that  in  many  instances  the 

weekly  relief  was  afforded  to  various  able-bodied  laborers 

for  viany  weeks  iq  succession^ 

The  case  was  first  argued  at  the  Sittings  after  last  7W- 
mhf  Term,  when  a  question  arising  whether  any  of  the 
pipieDts  had  or  had  not  been  made  under  a  Magistrate's 
order,  (which  fact  did  not  then  appear  upon  the  state- 
ment of  the  case)  it  was  ordered  to  be  sent  back  to  the 
Semons  for  the  purpose  of  being  amended,  and  to  stand 
in  the  paper  for  further  argument,  before  the  full  Court, 
in  the  ensuing  Term ;  and 

ff.  Cooper  and  B.  Andrews^  now  appeared  to  support 
Reorder  of  Sessions.  Upon  this  case,  as  now  amended, 
tlae  are  three  questions  for  the  decision  of  the  Court, 
fint,  whether  able-bodied  persons  out  of  employment, 
iod  in  consequence  unable  to  provide  for  themselves  and 
tiaiilies,  are  entitled  to  relief  at  all  under  the  provisions 
of  the  43  EUz*  c.  2 ;  second,  assuming  them  to  be  en- 
tided  to  relief  under  such  circumstances,  whether  they 
ve  entitled  in  any  other  manner  than  by  setting  them  to 
^ork  upon  a  stock  of  materials  to  be  provided  by  the 
ptriib  oflScers ;  and  third,  whether  they  are  entitled  to 
>Dj  relief  without  a  specific  order  from  a  Magistrate  for 
duit  purpose.    Upon  the  first  point,  it  is  clear,  that  by 
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ia2a.  the  43  EUx,  c.  €.  8.  1,  oTeraeen  are  empowered  to  n- 
lieve  able-bodied  peraons  wbo  are  ooable  to  obtain  woriu 
That  sectioo  enacts,  that  it  shall  be  lawfnl  to  mae  cooh 
petent  sums  of  monej  ''for  and  towards  the  necesavj 
relief  of  the  kme,  impoienif  old,  bliod,  and  such  other 
among  them,  being  poor  and  not  able  to  work.*'  Nowtiit 
aUe-bodied  man  who  cannot  find  emplojfment,  is  as  nadi 
impoieni,  in  the  hit  and  ordinary  sense  of  that  word,  ai 
he  who  is  disabled  from  woriung  by  bodily  infinnity ;  thi 
effect  produced  upon  him  is  die  same ;  he  is  tedooed  to 
the  same  necesuty  for  relief;  and  therefore  the  proper 
and  natural  construction  of  the  word  in  the  Act  of  Pkr- 
liament  is,  that  such  person  is  entitled  to  relief  as  iah 
potent.  But  there  is  an  express  authority  for  this  ooa- 
struction,  Waltham  ▼.  Sparks  {a\  where  it  is  said  hf 
Eyre,  J*  that  a  person  having  more  children  than  be  eia 
maintain,  is  impotent,  as  much  as  if  be  had  been  so  by 
lameness.  And  indeed,  any  other  construction  would  bs 
equally  unjust  towards  the  individual,  and  injurious  to  ss> 
eiety  at  large;  for  the  effect  of  it  would  be^  either  to  Icawr 
the  pauper  to  perish,  the  victim  of  distress  which  he  hi 
not  occasioned,  and  could  not  prevent ;  or  to  drive  bin 
to  the  commission  of  crime,  which  would  eventnaBy  bw> 
then  the  public,  first,  with  the  expenses  of  his  proaecudci^ 
and  next  with  bis  maintenance  in  a  prison.  Here  dtsif 
is  an  express  decision  in  favour  of  this  construction,  with* 
out  any  reason  or  argument  against  it;  and  the  ssm^ 
view  of  the  subject  seems  to  have  been  taken  by  tk 
Legislature  in  more  recent  times,  for  in  the  preamble  of 
the  8  &  9  Will.  3.  c.  SO,  the  tpant  of  work  is  specifically 
recognized  as  a  ground  for  relief;  for  it  says,  ''foramnocb 
as  many  poor  persons  chargeable  to  the  parUh  where  th^ 
live,  merely  for  want  of  work,  would  m  any  other  phm 
where  sufiicient  employment  is  to  be  had,  maintain  tfae0- 

(•)  Skin.  656.    Comb.  SSO.  3.  C. 
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»  and  finnilies/'  and  then  proceeds  to  provide  the        im. 
M  of  obtaining  0ncb'    eanplojfnventy   by  aothorixing 

personi  to  reside  in  another  parish  under  a  certifi-     '~  o7 

Again,  the  9  G4o.  1.  t.7.  s.  1,  provides,  •'  that  ^*'***- 
Justices  of  the  Peac^  shalt  order  relief  to  any  poor 
on  dwelling  in  any  parish,  Mtil  oath  be  made  before 
I  Justice,  of  some  matter  which  he  shall  jndge  to  be 
tawonaUf  eav$e  or  groumi  for  having'  sach  relief.'* 
re  i»  no  enumeration  here  of  the  causes  or  grounds 
Blief ;  the  Magistrate  is' empowered  to  exercise  a  dis- 
!on  upon  the  subject,  and'  the  inference  is  strong,  that 
t  of  work  was  intended  to  be  inehded,  boeaose  itia 
ossible  to  say  that  it  is  not  a  reasonablie  ground  for 
f.  Upon  the  second  point,  overseers  may  relieve' able« 
led  persons  by  other  meanr  tlian  obtaining  employ* 
t  for  them,  or  providing  a  stock  of  materials  and 
ing  theiA  to  work  themselves ;  in  other  words,  they 

relieve  lliem  in  money.  The  <Ad  system  of  pro- 
ng a  stock  of  materials  for  the  employment  of  the 
r  fans  been  for  many  years  disused,  except  in  parishes 
re  a  workhouse  is  maintained.  Nor  has  this  been 
I  without  reason.     In  the  time  of  EtixiAeth,  when 

method  of  providing  work  was  suggested,  the  ar* 
8  manufactured  by  the  poor  could  command  a  sale ; 
in  the  present  improved  state  of  the  manufactures 
ttghout  the  country,  there  is  no  market  for  such  ar- 
a,  and  the  money  expended  in  their  prodtiction  would 
only  a  burtfaen  opon  the  parish,  without  the  least 
ice  of  any  return.    This  change  is  also  warranted  by 

language  of  the  43  Elit.  c.  2.  s.  1,  which  evidently 
a  the  overseers  a  discretion  as  to  the  adoption  of  the 
I  wbith  it  suggests-;  for  it  is  diere  said,  ^  the  churcb- 
dens  and  overseers  shall  ^'take  order f  from  time  to 
B,  by  and-  with  fh^  consent  of  two  or  more  Jtisticea 
ibe  Peace  for  the  county,  for  jetting  to  work  the  chil- 
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J  823.        dren  of  all  such  whose  parents  shall  not  by  the  said  chiidw 
wardens  or  overseers,  or  the  greater  part  of  them*  bs 
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V.  thought  able  to  keep  and  maintain  their  children ;  and 
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also  for  setting  to  work  all  such  persons,  married  or  i. 
unmarried,  having  no  means  to  maintain  them,  sad  j 
use  no  ordinary  and  daily  trade  of  life  to  get  their  livinf 
by/'  Here  is  a  discretion  aUowed^  first  in  the  overseen^ 
and  secondly,  in  the  Justices;  for  it  is  clear,  ibat  theaa» 
pressiou  **  take  order/'  means,  that  such  penons  oal^ 
shall  be  set  to  work  as  the  overseers  and  Joadcea  shslli* 
in  their  ditcreiion  think  fit  objects  for  such  a  plan.  Jfat 
assuming  that  this  statute  is  imperative  in  its  enadifal^ 
still  the  violation  of  it  camiot  deprive  the  poor  of  their 
right  to  relief;  the  parish  officers  may  be  indicted  kn 
their  disobedience,  but  the  poor  cannot  be  prejudiced  jn 
the  interval.  On  the  other  hand,  the  usage  has  been  now 
for  a  long  series  of  years  established  for  r^ieving  the 
poor  in  money,  and  that  usage  has  not  grown  op 
without  strong  authority  in  its  favour.  If  it  be  ill^l  la 
relieve  with  money  those  who  are  entirely  out  of  emplqh 
ment,  d  fortiori,  so  to  relieve  those  who  have  employmA 
but  who  still  cannot  earn  suflkient  for  the  maintensatt 
of  themselves  and  their  families,  must  be  illegal  abs^ 
But  how  does  the  law  stand  upon  this  point?  By  ibs: 
9  Geo.  1.  c.  7.  s.  2,  it  is  provided,  ''that  no  officer  el 
any  parish  shall,  (except  upon  sudden  and  emergent  oo> 
casions)  bring  to  the  account  of  the  parish^  any  mama  be 
shall  give  to  any  poor  person  of  the  same  parish,  who  is 
not  registered  in  such  book  or  books  to  be  kept  by  the  said 
parish,  as  a  person  entitled  to  receive  coUectionsy  on  paia 
of  forfeiting  the  sum  of  5l"  This  is  a  full  and  unqualified 
recognition  of  a  then  existing  right  to  relieve  the  poor  ia 
"  monies,"  not "  monies  laid  out/or  uuUerials/*  bot  money 
to  purchase  the  necessaries  of  life ;  not  confined  to  the 
persons  described  m  the  previous  statute  of  43  Etix.  c  $> 
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bil  applied  to  pcxMT  peracms  generally.  Alikepowvritfe*  Iftft. 

oopmed  in  the  36  Geo.  3.  c.  23.  s.  1,  which  dechret,  TbTlLtM 

**  dnt  it  diall  be  lawful  for  the  oveneers  of  any  parish,  «• 
wtth  the  approbatiOD  of  the  parishioners,  or  the  majority  of 


them,  in  vestry  or  other  usual  place  of  meeting  assembled, 

or,  with  the  approbation  in  writing  of  any  of  his  Majesty's 

Jastioea  of  the  Peace  acting  for  the  district,  to  diHribuie 

nifmjf  collection  and  relief  to  any  industrious  poor  per> 

mor  persons,  at  his,  her,  or  their  homes,  under  certain 

cmmatances  of  temporary  illness  or  distress.''     It  b 

iayowible  that  the  words  '^distribute  and  pay*'  can  mean 

mi}  oilMr  than  a  supply  of  money,  and  therefore  the  an- 

dmtty  to  relieve  with  money  becomes  clearly  established* 

Then  are  able-bodied  persons,  out  of  woric,  proper  ob* 

jaeta  of  pecuniary  relief,  within  these  statutes  ?    It  has 

besa  already  shevm,  that  they  are  so,  withm  the  9  Qeo.  \. 

€.  7*  as.  1  &  2 ;  it  only  remains  to  examine  the  language 

of  the  36  Geo.  3.  c.  ^,  with  reference  to  this  case. 

The  persona  relieved  in  this  particular  paririi  were  un« 

doublcdly  persons  **  under  circumstances  of  distress,*'  for 

it  appears  tiiat  they  had  no  possible  means  of  subsistence 

tioept  the  relief  they  received.     But  was  it  ''  temporary 

iBiraiaf     The  case  indeed  finds  that  some  of  them 

relieved  for  many  weeks  successively,  but  their  dis- 

was  not  therefore  the  less  temporary.    The  relief 

aai  given  weekly ;  it  alleviated  the  distress  of  one  w^eek, 

lid  at  the  expiration  of  that  period  a  new  distress  oc« 

carred,  a  new  ground  for  relief  presented  itself,  and  new 

niiaf  was  i^brded :  each  week's  relief  therefore  was  given 

toa  ^  temporary  distress."    Then,  upon  the  third  point, 

omieera  may  relieve  without  the  order  of  a  Magistrate. 

To  sapport  this  position,  it  is  only  requisite  to  refer  again 

to  the  statute  last  cited,  36  G^.  3.  c.23.  s.  1.    That  is 

in  Ike  alternative ;  the  money  is  to  be  paid,  either  ^^  with 

the  approbation  of  the  parishioners,"  or  *^  with  the  appro- 
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tan.       ibtliM  n  milbg of  ny  Jtitliee  of  the  Pettoe/'    Novi 


^Pilll'^^2^     the  iireteiH  Miaiice^  the  former  of  ibese  altenuiivcs  b 

9»  baeo  conpiiad  wkk  in  the  fltrict  letter  of  4he  act ;  for  tb 

CeujRT* 

case  fimli^  that  die  parisbioneri  met  weekly  at  the  wort 

hoiiae»  and  there  Mcetved  applicatioiia  for  aeUe^  la 

there  gate  orders  for  that  relief  to  be  admnualere^    Aa 

dus  waa  the  best  possible  course  to  he  pursued ;  4he  p 

fisbioiiers  are  better  judges  than  the  Magiatratea  eao  b 

when,  aed  ia  what  proportions^  relief  is  necessary;  ai 

they  are  the  most  proper  persons  to  superintend  its  disU 

Imtion,  because  the  burthen  of  the  payment  reals  npc 

4hem,  and  they  have  at  once  the  strongest  intcraat,  ss 

the  hest  oppoEtuaities  for  seeing  that  the  money  wUi 

they  conlrihnte  to  eaise  is  not  misapplied.    Upon  all  the 

grounds  tberefeae,  these  accounts  were  properlj  allowe 

.and  the  order  of  Sessions  ought  to  be  confirmed* 

Searleit  and  £df /e,  contri.  The  mode  of  relief  wha 
gaire  rise  to  this  appeal,  is  as  manifestly  opposed  to  pd 
lie  policy,  as  it  is  decidedly  in  violation  of  the  law.  H 
43  EUx*  c.  fi,  does  not  authorize  parish  officers  to  adai 
njater  pecuniary  relief  to  paupers  who  are  able  to  wei 
(sacept  through  the  medium  of  labor,  nor  is  there  m 
prior  or  subsequent  statute  which  sanctions  the  pradM 
Aa  opinion  has  generally  obtained,  that  the  LiegtslatBi 
never  interfered  to  make  any  provision  for  the  rdief  ^ 
support  of  the  poor,  previous  to  the  statute  of  ElizaM 
that  ii|»  bowevery  a  mistaken  idea;  there  are  many  am 
atatutes  long  antecedent  to  the  43  Eliz.  («) ;  but  in  noi 
will  it  be  found  that  any  power  is  given  of  relieving'! 
money  those  who  are  able  to  work.  That  atatnte  en 
lainly  comprehends  all  that   preceded    it,    but  upon 

(«)  Vide  2f  H.  8.  c.  H.  «7  H.  8.  c.  15.  1  Edw»  6.  c.S.  S^ 
Ww.  6.  c.  16.  5  &  6  Edw.  6.  c.  f .  «  P.  &  M.  c.  5.  5  ElU.  c  : 
14  EUs.  c.  5.    18  Elis.  c.  3.    59  &  40  Elii.  c.  S« 
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iMefid  riraew  of  til  the  proviovs  acts,  va  one  seetion        |8W. 

ir  phnte  can  be  diaooveredf  upon  which  ereo  an  fagr-     ii^irKiiiG 

K>theM  oao  be  founded,  that  any  deacripUoa  of  poor  «• 

10  eolallod  ^o  lolief,  but  as  the  leward  of  kbof ,  exoepf- 

i^.oiily  itfaoae  who  ate  incapacitated  from  iabor,  by  bodily , 

ff  father  phjwicaly  kifimiity.    The  43  E/tse.  c«  2^  memm, 

KHiever,  lo  have  been  principally  (ramed  €ipon  the  6  Eliz. 

u  ^  4he  otjeot  of  which  is  staled  in  the  piean>ble  to  be, 

'  Aat  idle  and  loitering  persons^  and  valiant  beggars,  be 

voided,  and  the  impotent,  feeble,  and  lame,  whicb  are  the 

mr  is  very  deed,  should  be  hereafter  relieved  and  well 

Motided  for/'    It  then  proceeds  to  state  specifically  what 

alitf  and  provision  shall  be  made  for  jsiich  persons,  and 

Mw  it  dhail  be  applied ;  namely,  **  that  a  book  shall  be 

ispt  in  irhich  the  names  of  all  householders  and  inhabit- 

lots  shall  he  entered,  also  the  names  of  all  such  impotent, 

iged,  and  needy  persons  wbidi  are  not  able  to  live  of 

bcmsekres,  nor  with  their  own  labor ;  for  them  a  collection 

s  to.  be  made,  and  the  parson  and  churchwardens  are  to 

ippoint  two  able  .persons  to  be  gatherers  and  collectors, 

ad  the  collection  is  to  be  distributed  to  die  said  poor  and 

Bpotent  persons,  after  juch  sort,  that  the  .more  impotent 

nay  have  the  more  help,  and  such  as  can  get  part  of  their 

lang,  Jto  have  the  less,  and  by  the  discretion  of  the  ool- 

jidors,  to  be  put  in  such  labor  as  they  be  fit  and  able  to 

Isi*    The  import  of  this  passage  is  perfectly  clear,  and 

(bows  n  great  light  on  the  whole  subject.     It  shewe 

Aat.the  main  object  and  design  of  the  Legblatore  was, 

that  those  who  were  utterly  incapable  of  work  should  be 

aipported  and  maintained  by  pecuniary  aid,  and  that  those 

abo  mete  capable  of  bodily  labor,   in  however  small 

a  degree,  should  be  compelled   to  perform  such  work 

tt  was  within  their  power.    Thus  the  law  stood  until  the 

48£fi2.  c.  £•  s.  1|  which  enacted,  ^'  that  the  overseers 
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18S^        thould  raise  weekly  or  otherwise^  by  taxation,  a  coofeniett 
^"^        stock  of  flax,  hemp,  wocl,  thread,  iron,  and  other  at- 
0.  cessary  ware  and  stuff,  to  set  the  poor  on  work,  and  iho 

competent  sums  of  money,  for  and  towards  the  necemry 
relief  of  the  lame,  impotent,  old,  blind,  and  soch  otbei 
among  them,  being  poor  and  not  able  to  work,  and  to  do 
and  execute  all  other  things,  as  well  for  the  disposing^sl 
the  said  stock,  as  otherwise  concerning  the  premises,  a 
to  them  shall  seem  convenient.''  It  has  been  argued  dii 
the  modes  of  labor  pointed  out  by  this  section  have  « 
neceuitaie  fallen  into  disuse,  the  general  improTement  ii 
all  kinds  of  manufacture  having  rendered  such  a  plan  m 
longer  practicable.  But  the  statute  does  not  confine  th 
overseers  to  the  adoption  of  those  particular  trades  whid 
it  enumerates ;  on  the  contrary,  it  gives  them  a  genets 
discretionary  power  to  select  such  others  as  may  be  moa 
expedient ;  and  therefore  it  is  their  duty,  if  one  depart 
ment  of  labor  has,  by  the  change  of  times  and  manoeni 
become  ineffective  and  unprofitable,  to  select  anotlisr, 
which  it  is  even  yet  in  their  power  to  do.  Adhering,  ho«* 
ever,  closely  to  the  letter  of  this  statute,  it  is  by  no  uMtfi 
necessary  to  say  that  the  man  who  is  pliysically  capabkil 
work  is  to  be  left  to  perish,  merely  because  be  caaaOl 
find  employment ;  it  is  granted  that  such  a  man  is  si 
titled  to  relief;  it  is  only  insisted  that  the  relief  must  h 
through  the  medium  of  industrious  labor.  It  has  bed 
contended,  that  under  the  proper  construction  of  th 
word  **  impotent,"  all  those  must  be  comprehended,  wh 
are^  from  any  local  or  external  cause,  unable  to  procaM 
employment ;  and  a  dictum  of  Eyre,  J.  in  the  case  # 
Wahham  v.  Sparks  (a),  has  been  relied  on.  But  thi 
dictum  was  wholly  extra-judicial,  and  uncalled  for  by  th 
case  itself,  which,  upon  a  close  inspection,  will  nol  be 
found  by  any  means  to  sauction  the  interference  tlius  stp 

(a)  Skioner,556.    Comb.  SSO,  S.C. 
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tMnpted  to  be  drown  from  it.    The  43  Eliz.  c.  %  itself,        18». 
lecme  to  dictate  the  opposite  conclusioOi  for  in  sec.  7,  it     m^^^Q 
inposes  upon   the  relatives  '<  of  every  poor,  old,  blind,  «. 

bioe,  and  impotent  person,  or  other  poor  person  not  able 
io  work/'  the  burthen  of  relieving  and  maintaining  sitrb. 
rhere  are  also  several  cases  in  which  this  question  has 
been,  if  not  expressly  decided,  at  least  considered  in  a 
Banner  almost  conclusive  of  the  construction  now  con- 
nded  for.  In  Rex  v.  Gulley  {a),  wn  order  upon  a  pa- 
riabiooer  to  maintain  his  daughter,  ^*  being  in  a  poor  des- 
itate  condition,'*  was  held  insufficient,  for  not  stating 
bat  the  pauper  was  '^  lame,  blind,  and  unable  to  work." 
Igain,  in  the  case  of  a  complaint  that  the  pauper  was 
^impotent  and  deserted,'*  and  where  the  Magistrates 
Bade  an  order  upon  the  father  to  contribute  a  weekly  sum 
oarards  her  support,  that  order  was  afterwards  quashed, 
leeause  it  was  not  "  adjudged"  that  the  pauper  was  "  im- 
lolcnt,''  Rex  v.  Litton  (6) ;  and  both  these  decisions 
lere  afterwards  reviewed  and  con6rmed  in  Rex  v.  Haj/" 
forth  (c).  Rex  v.  Tipper  (d\  and  Rex  v.  Stoke,  Urtey  (e). 
[t  is  worthy  of  remark,  that  the  first  and  seventh  sections 
»f  the  43  Eliz*  c.  2,  though  applying  to  very  different 
Mes,  the  one  to  the  persons  who  shall  receive  pectmiary 
Mlief  from  the  overseers,  and  the  other  to  those  who 
tUl  be  relieved  or  maintained  by  their  relations,  still 
adopt  the  same  identical  words ;  for  the  persons  described 
is  both  are,  *^  the  poor,  old,  blind,  lame,  and  impotent.'* 
lt.ku  been  already  shewn  by  the  several  cases  cited,  that 
IB  order  upon  an  individual  for  the  maintenance  of  a 
^oper  is  bad,  unless  it  specify  that  the  pauper  is  ^'  impo- 
tent/' and  therefore  it  is  impossible  to  suppose  that  a 
dUFerent  rule  would  be  held  applicable  to  an  order  for 

(a)  Foley,  47.    1  Bolt,  366,  S.C.         (d)  1  Bott,  403,  note. 
{h)  1  Bott,  366.  (e)  Id.  ibid. 

(<)  1  Stra.  10.  1  Bott,  40S,S  C. 
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1823.        rdief  upon  overseers.    The  next  succeeding  sUtnte  is  die 
13  &  U  Car.  2.  c.  12,  section  3  of  which,  after  enact- 


The  Kiae      .  •  ■  ^  _i.  • 

«.  11^  that  persons  may  go  into  any  parish  lo  worK,  canyiog 

CoLLBTT.     ^jQ^  ^^^  ^  certificate  from  the  parish  to  which  they  be- 
long,  proceeds  thus :  *'  if  they  shall  not  return  when  their 
work  is  finished,  or  shall  fiill  dck  or  impaieni  whilst  diej 
are  in  the  said  work,  it  shall  not  be  accounted  a  settle, 
ment,  but  they  may  be  removed  to  the  place  whence  Aey 
came ;  and  if  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  to  which  such  persons  shall  be  re- 
moved, refuse  to  receive  them,  and  to  provide  work  fit 
them,  as  other  inhabitants  of  the  parish,  they  shall  be 
subject  to  indictment.'*  From  which  two  things  are  clear; 
first,  that  the  Legislature  there  used  the  word  ^*  iaspo- 
tent''  to  signify  those  who  were  physically  incapable  ef 
working ;  and  second,  that  they  meant  to  irapoae  oo  the 
parish  officers  the  duty  of  finding  work  for  those  who  were 
tiot  able  to  find  it  for  themselves.  The  8  &  9  ^.  3.  c  90^ 
has  been  cited  as  a  recognition  of  the  title  of  persons  oat 
of  work  to  relief,  as  such ;  but  it  by  no  means  goes  that 
length.     It  recites,  indeed,  a  melancholy  truth,  that  maflf 
persons  become  chargeable  to  their  parishes  for  want  ef 
work,  and  directs  that  such  persons  shall  be  supplied  wilk 
work  as  the  means  of  obtaining  relief,  but  it  does  not  aaf 
where  confer  upon  the  parish  officers  the  power  of  relienag 
in  money  without  first  putting  the  party  to  work.    The 
whole  of  that  statute  seems  to  proceed  upon  the  principle 
now  contended  for,  that  those  who  do  not  work,  being 
able,  are  not  to  eat ;  and  the  second  section  studiously^ 
and  in  terms,  lays  down  that  principle,  for  it  declares  th 
object  of   the  former    section  to  be,  "that  the. money 
raised  only  for  the  relief  of  such  as  are  as  well  impotent  0 
poor,  may  not  be  misapplied  and  consumed  by  the  kUe, 
sturdy,  and  disorderly  beggars  ;*'    and,  as  one  mode  of 
identifying  the  proper  objects  of  relief,  directs,  that  eveij 
person  being  registered  in  the  collection  books,  and  receiT* 
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■g  relief,  shall  wear  a  baclge,  prohibiting  the  oveneers  from        tMA. 
tije?iiig  any  person  not  so  wearing  a  badge,  under  a  pe« 


Tbe  Kiao 
•Ity  of  dOf.    Antecedent,  however,  to  this  statute,  wa^  «. 

be  3  &4fr.&3f.  c.  11,  in  the  mis-construction  and  ^"»"' 
errersion  of  which  originated  the  unfortunate  system 
ow  in  operatioo,  and  the  effects  of  which  are  so  burthen- 
Mae  to  the  country*  The  11th  section  of  this  Act  de- 
nwes  particular  observation.  It  begins  by  reciting  the 
Konveoiences  resulting  from  a  misapplication  and  undue 
lieosion  of  the  ^*  power  of  the  churchwardens  and  over- 
eers  of  the  poor,"  which  it  declares  to  be  ^'  contrary  to 
le  true  intent  of"  the  43  Elizabeth.  Now  it  has  already 
cen  shewn,  that  the  power  of  relief  given  by  the  43  Eliz* 
ppiied  to  the  impotent  only.  The  Statute  had  several 
tber  objects  in  view,  such  as  the  providing  work  for  the 
oor,  the  compelling  them,  by  the  interposition  of  the 
ifagistrates,  to  do  work,  the  binding  out  poor  children 
pprentices,  and  the  raising  of  rates  for  the  relief  and 
lainteoance  of  the  "poor;  and  every  one  of  those  acts 
I  directed  to  be  done  by  the  co-operation,  and  consent, 
od  authority  of  the  Magistrates :  the  only  act  which  it 
npowered  the  overseer  to  do  exclusively^  and  upon  their 
mn  single  authority,  was  the  affording  pecuniary  relief  to 
be  impotent  poor.  The  power  thus  conferred  became 
kised,  and  the  lUh  section  of  the  S  fV.  Ss  M.  c.  II, 
pes  on  to  prescribe  a  remedy,  and  after  providing  that 
xvrect  lists  shall  be  from  time  to  time  made  of  the  per-: 
mis  entitled  to  relief,  directs,  **  that  no  other  person  be 
lUowed  to  have  or  receive  collections  at  the  charge  of  the 
aid  parish,  but  by  authority,  under  the  hand  of  one  Jus- 
tice of  Peace  residing  within  such  parish,  or  (if  none  be 
ihere  dwelling)  in  the  parts  near  or  next  adjoining,  or  by 
Mrder  of  the  Justices  in  their  respective  Quarter  Sessions, 
eicept  in  cases  of  pestilential  diseases,  plagues,  or  small 
fog,  fof  and  in  respect  of  such  families  only  as  are  or 

K  2, 
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1823.        shall  be  therewith  infected."    The  efiect  of  that  claua 
_^^        is,  that  except  in  the  cases  specifically  excepted,  no  pe* 
V.  cuniary  relief  shall  be  given  without  the  consent  of  the 

|)arishioners  on  the  one    hand   and  the  authority  of  a 
Magistrate  on  the  other.     Instead  of  this,  the  mischief- 
ous  practice  has  been,  that  the  pauper  applies  to  a  Ma- 
gistrate, who  makes  an  order  for  relief  as  t  matter  of 
course,  without  knowing  any  thing  of  the  real  merits  of 
the  case,  and  without  consulting  the  parishioners,  and  un«   | 
der  that  order  the  overseers  act.    This  is  u  clear  yio- 
lation  of  the  statute,  and  it  is  still  more  cleariy  proved 
to  be  so,  by  the  9  Geo.  1.  c.7.  s.  1,  which,  after  reciting 
this  very  grievance,  enacts,  **  that  no  Justice  of  the  Peace 
shall  order  relief  to  any  poor  person  dwelling  in  any  pa* 
rish,  until  oath  be  made  before  such  Justice  of  some  mat- 
ter  which  he  shall  judge  to  be  a  reasonable  cause  or  ^ 
ground  for  having  such  relief,  and  that  the  same  persoD   1 
had,  by  himself,  herself,  or  some  other,  applied  for  le* 
lief  to  the  parishioners  of  the  parish,  at  some  vestiy  or 
other  public  meeting  of  the  said  parishioners,  or  to  tiffO    , 
of  the  overseers  of  the  poor  of  such  parish,  and  was  hf    j 
them  refused  to  be  relieved,  aud  until  such  Justice  hath    ' 
summoned  two  of  the  overseers  of  tlie  poor  to  shew 
cause  why  such  relief  should  not  be  given,  and  the  persoa 
so  summoned  hath  been  heard,  or  made  default  to  appear."* 
Unfortunately,  that  section  does  not  require  that  the  Ma* 
gistrate  thus  applied  to  shall  be  resident  within  the  parish, 
or  its  neighbourhood,  and  that  omission  has  opened  wide 
a  door  to  fraud,  because  the  pauper  frequently  applies 
to  a  Magistrate  resident  at  a  great  distance,  the  overseer 
neglects  to  appear  before  him,  and  thus  the  order  for  re* 
lief  is  obtained  without  any  examination  of  the  claim  of     j 
tlie  party  receiving  it.     But  the  subsequent  parts  of  tUf     j 
statute  are  very  important,  and  are  evidently  in  aid  of  lbs     j 
original  design  of  the  43  Eliz.,  namely,  to  secoie  tto 
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of  finding  employment  for  the  poor^  instead  of  re*:       1823. 
iiefing  them  in  the  first  instance  with  money.     Section  4     fruT^^Q 
empowers  the  parish  officers  to  provide  houses,  ''  for  the  v. 

lodgii^,    keepii^y    maintaining,  and   employing*    their 
poor,  and  declaies  that  those  who  refiise  to  enter  the 
kmses  shall  not  receive  relief;  which  is  in  substance  a 
declaration  that  the  overseers  shall  not  have  power  to  re- 
lieve, except  by  finding  employment,  and  that  those  poor 
vho  are  able,  but  not  willing,  to  work,  shall  not  be  en- 
titled to  any  relief.     The  36  Geo.  3.  c.  23,  in  some  de- 
pee  altered  the  regulations  of  the  9  Gee.  1.,  by  em- 
powering the  overseers  to  relieve  poor  persons  at  their 
own  houses;  but  with  this  limitation,  namely,  ''in  tempo- 
niy  illness  or  distress.'^    The  want  of  employment  de- 
scribed in  the  present  case,  can  hardly  be  called  ''dis- 
tress,'' within  the  meaning  of  that  clause  ;  but  at  any  rate 
it  cannot  be  called  *^  temporary  distress."  The  word  "  tem- 
porary'' there  means  sudden  and  unforeseen  distress,  and 
cannot  possibly  apply  to  persons  who,  in  the  language  of 
tbe  case,  are  able-bodied  laborers,"  to  whom  ''  weekly  re- 
fief  was  afforded  for  many  weeks  in  siuccession."    The 
f&  Geo.  3.  c.  83,  may  also  be  referred  to,  as  shewing  the 
moeasiug  anxiety  of  the  Legislature  to  relieve  the  poor 
bf  means  of  employment  only;  for  the  17th  sectiop  ^Q9- 
fowen  overseers  to  pro^de  **  utensils  and  materials  neces** 
nry  for  their  employment  ;**  the  32d  points  out  the  mode 
of  providing  employment  for  those  poor  persons  who  are 
[    ttnable  to  procure  it  themselves;  and  tbe  35th  authorizes     , 
Magistrates  '^  to  order  the  guardian  to  procure  mainte- 
nance and  employment''  for  persons  so  situated.     From  a 
teview,  therefore,  of  all  the  Acts  of  Parliament,  the  result 
appears  to  be  this,  that  it  is  the  duty  of  the  overseers  to 
I^ocure  employment  for  all  those  who  are  able  to  work, 
and  that  they  cannot  legally  relieve  such  persons  by  any 
other  means.  This  was  the  spirit  and  object  of  tbe  43  Eliz.; 
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18f  H.        the  same  spirit  and  object  appears  in  every  subsecpenl 
sUtute ;  that  object  has  been  defeated  bj  the  mode  of 
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V.  ^  relief  pursued  by  the  overseers  in  this  case,  and  therefore 
upon  that  ground  these  accounts  are  clearly  objection- 
able,  and  ought  not  to  have  been  allowed.  [Bcry/qf,  J.— 
Suppose  the  overseers  are  unable  to  procure  employmeit 
for  the  poor,  what  course  are  they  then  to  adopt?]  Tliil 
question  does  not  arise,  because  it  does  not  appear  by  the 
case  that  these  overseers  were  unable  to  tind  employroeot 
for  tbe  poor,  nor  even  that  they  made  the  slightest  attempt 
to  obtain  it,  either  in  or  out  of  this  parish,  which  it  ii 
submitted  they  ought  to  do,  before  they  can  be  autbo* 
rized  to  distribute  pecuniary  relief. 

Abbott,  C.  J. — We  are  of  opinion  that  this  cue 
ought  to  go  down  again  to  the  Sessions,  in  order  that  «e 
may  be  informed,  one  way  or  the  other,  whether  the  over* 
seers  did  or  did  not  endeavour  to  find  employment  for  ibi 
poor  of  this  parish,  and  whether,  notwithstanding  their 
endeavours,    they  were  unable  to   find   work  for  theOL 
Until  that  fact  appears  distinctly  on  the  case,  one  wajtf 
the  other,  we  cannot  decide  the  question  intended  to  U 
submitted  for  our  consideration.     Having  said  thus  niacb» 
I  wish  it,  however,  to  be  distinctly  understood,  that  upon 
a  question  like  this,  so  deeply  affecting  the  public  inte- 
rest, and  upon  which   the  public  mind  may  be  so  muck 
agitated,  we  have  not  as  yet  pronounced  any  opinion  that 
parish  officers  are  not  bound  to  afford  pecuniary  relief  to 
poor  persons,  for  whom  no  employment  can   be   foaiHl. 
As  yet  the  Court  has  pronounced  no  opinion  one  way  or 
the  other  upon  that  point.     The  only  opinion  which  they 
give  is,  that  it  is  the  duty  of  the  overseers,  in  the  frst 
instance,  if  they  can,  to  provide  employment  for  the  poor, 
and  I,  for  one,  give  that  opinion  for  the  sake  of  tbe  poor 
themselves,   being  most  perfectly  convincted,  that  it » 
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nore  for  tbeir  advantage  that  they  should  maintain  them-        1823. 
elves  by  industrious  labour,  than  receive  pecuniary  relief     'n^^^^Q 
irithout  employment*     Before  we  can  come  to  any  satis-  «• 

COLLKTT 

bctory  judgment  upon  the  question  intended  to  be  raised, 
let  us  be  distinctly  informed,  whether  any  and  what  steps 
the  parish  officers  have  taken,  both  within  and  without  this 
parish,  to  find  employment  for  the  poor. 

Bayley,  J.  suggested^  that  it  was  the  bounden  duty 
ftf  the  overseers  to  obtain  work  for  the  poor  if  they  could, 
either  in  or  out  of  their  own  parish,  and  it  was  only  in 
case  of  inability  to  procure  work,  that  they  would  be  jus- 
tified in  giving  relief  in  money.  Probably  this  very  dis- 
cussion would  rouse  overseers  of  the  poor  to  a  sense  of 
tbeir  duty,  in  endeavouring  to  find  work  for  unemployed 
poor  persons.  There  were  several  useful  modes  of  em- 
ploying poor  persons,  advantageous  to  the  public,  such 
as  levelling  hills,  and  improving  roads.  Within  the  last 
few  years,  a  great  deal  had  been  done  in  improving  the 
public  highways  by  this  mode  of  employing  poor  labourers. 

The  case  was  sent  back  to  the  Sessions,  to  be  amended. 


Ex  parte  Geo  RGB.  Ransley. 

l>ONVlCTION  under  11  Geo.  1.  c.  SO.  s.  16,  for  A  conviction 
knowingly    harbouring,    keeping,     and    concealing,    and  ^c^^\!t6^for 
knowingly  permitting  and  suffering  to  be  harboured,  kept,  bJ^rin"*'^  d'*^" 
laaA  concealed,  three  gallons  and  two  quarts  of  foreign  concealing 

smuggled  spi- 
rits, cannot  be 
•ap^ort^d  by  evidence  of  finding  the  smuggled  spirits  concealed  in  tlic  house  of  the 
party  convicted,  nnless  he  was  present  at  the  time  of  finding,  or  some  otiier  direct 
ff^Mf  be  given  pf  a  guilty  knowledge. 
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1823.        geneva,  being  ran  goods,  8cc.  lisble  to  the  duties  of  ex- 
^[T^^      cise,  whereby  defendant  had  forfeited  the  same,  and  alio 
RAMftLBv.     the  sum  of  100/.    The  conviction  having  been  returned 
by  certiorari  into  this  Court,  for  the  purpose  of  being 
quashed  for  informality^  set  forth  the  evidence  upon  wfaicb 
the  convicting  Justices  acted;  from  which  it  appeared, 
that  search  having  been  made  in  the  dwelling-house  of 
the  defendant   for  run  goods,  a  half  anker   of  foreign 
geneva  was  found  concealed  in  an  inner  room  tbereiD; 
that  the  defendant  was  not  in  the  house  when  the  searck 
was  made,  but  that  his  wife  was  present,  and  also  tao 
men,  one  of  whom  instantly  left  the  premises  upon  the 
appearance  of  the  searching  oflBcers ;  that  the  defendant, 
before  the  convicting  Justices,  in  answer  to  the  charge, 
did  not  produce  any  evidence,  but  insisted  that  the  room 
in  which  the  seizure  was  made,  was  detached  from  hit 
dwelling-house,  and   had  a  door  always  left  unlocked; 
whereupon  the  Justices  found  him  guilty  of  the  offence 
charged  in  the  information,  and  adjudged  him  to  have  for- 
feited as  above-mentioned. 

Plait  now  moved  to  quash  the  conviction  on  two 
grounds;  6r8t,  that  on  the  face  of  the  conviction  there 
was  not  sufficient  evidence  to  shew  tliat  the  defendant  bad 
any  knowledge  of  the  geneva  being  in  his  house  at  the 
time  of  the  seizure ;  and,  second,  that  there  was  nothing 
to  shew  conclusively,  that  the  spirits  seized  were  run  goods. 
The  words  of  the  Statute  are,  "  In  case  any  person  shall 
knowingly  harbour,  keep,  or  conceal,  or  shall  knowingly 
permit  or  suffer  to  be  harboured,  kept,  or  concealed,  such 
prohibited  goods,  or  run  goods,  liable  to  any  duty  or 
duties,  &c.  shall  forfeit,  &c-''  Now,  it  must  be  shews 
distinctly,  first,  that  the  party  knowingly  harboured,  kept, 
or  concealed,  or  knowingly  permitted  or  suffered  to  he 
harboured,  kept,  or  concealed  the  goods  in  question,  audi 
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Kcondy  that  the  goods  so  seized  were  pnAibited,  or  run  1823. 
goods,  IkUe  to  the  duties  of  excise.  In  this  case  no  such  J'*^^, 
prcwf  was  set  forth  on  tHe  face  of  the  conviction;  on  Ramslby. 
the  contrary,  the  inference  from  the  focts  stated  is,  that 
the  defendant  was  ignorant  of  the  transaction ;  for  he  was 
not  only  not  present  in  the  house  when  the  goods  were 
seized,  but  another  person  was  present,  whose  behaviour 
pointed  him  out  as  the  offender,  inasmuch  as  he  ran  away 
when  the  seizing  officers  made  their  appearance.  Then, 
secondly,  there  is  no  evidence  that  these  spirits  were  pro« 
bibited  or  run  goods.  The  only  ground  for  such  an  in- 
ference is,  that  the  spirits  were  contained  in  a  vessel  called 
a  half  anker.  For  any  thing  that  appears,  that  vessel  may 
bare  been  innocently  in  the  defendant's  house,  and  the 
coutrsry  not  being  clearly  shewn,  it  cannot  be  presumed 
against  the  defendant. 

Copley f  S.  G.  shewed  cause  in  the  first  instance.  The 
evidence  set  out  on  the  face  of  this  conviction  is  quite 
sufficient  to  warrant  the  decision  of  the  Justices.  Hie 
goods  were  found  in  the  defendant's  house;  upon  general 
principles  of  law,  that  was  prim&  facie  evidence  that  he 
knew  they  were  there,  and  the  onus  lay  on  him  to  rebut 
that  presumption ;  he  did  not  rebut  it,  and  therefore  it 
became  good  evidence  upon  which  to  convict  him.  So, 
with  respect  to  the  second  point;  the  half  anker  was  of 
itself  presumptive  proof  that  the  spirits  were  smuggled, 
because  it  is  itself  an  illegal  vessel.  [Bayley^  J.  It  is  not 
oientioned  in  any  of  the  Acts  of  Parliament  as  an  illegal 
vessel.]  The  quantity  that  it  b  known  to  contain  being 
leas  than  sixty  gallons,  is  by  the  23  Geo.  3.  c.  70.  s.  6,  an 
dlegal  quantity ;  but  independently  of  that,  the  evidence 
of  the  liquor  being  seizable  was  very  strong;  it  was  con- 
cealed in  an  inner  room ;  the  man  who  had  the  apparent 
custody  of  it  ran  away  when  the  officers  appeared ;  and 
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182S*        the  defiendant  himtelf,  on  hb  examination,  endeavoured  to 
Ex  partt      colour  the  transaction  by  falsely  asserting  that  the  room 
Rahiliy*     ^ng  detached  from  his  house. 

Plattf  in  support  of  the  motion.  The  argument  io 
reply  to  the  first  point,  is  answered  by  Rex  v.  ChatuUer  (a), 
where  Le  Blanc,  J.  suggested  as  an  objection  fatal  to  the 
conviction  in  that  case,  that  it  was  not  stated  that  ibe 
defendant  was  either  in  the  house,  or  near  the  spot  at  the 
time  of  the  transaction.  With  respect  to  the  half  anker, 
the  statute  cited  does  not  specify  that  vessel  as  illegal,  and 
its  illegality  cannot  be  presumed.  ^Jbhott,  C.J.  One 
section  of  that  statute  throws  upon  the  owner  of  the  goods 
the  onus  of  proving  that  they  are  legally  in  his  possession, 
and  in  a  legal  vessel.]  The  d5th  section  does  throw  upon 
the  person  claiming  restitution  of  spirits  that  have  been 
seized,  the  burthen  of  proving  that  the  duty  has  been  paid; 
but  the  clause  was  made  altogether  alio  hituitu,  and  an- 
not  apply  to  the  present  case.  [Bay ley,  J,  Surely  tbe 
character  of  the  vessel  is  evidence  pro  tanto  of  the  chi- 
racter  of  its  contents ;  and  it  is  clearly  illegal  to  import 
spirits  in  so  small  a  quantity  as  the  half  anker  contains.] 
Undoubtedly  it  is,  but  the  mere  possession,  unexplained 
of  such  a  vessel,  is  not  illegal. 

Abbott,  C.J. — Upon  the  whole,  we  are  of  opinioi 
as  to  the  first  point,  that  the  evidence  set  out  is  too  sligii 
to  found  a  conviction.  The  mere  naked  fact  of  the  spirit 
being  found  in  the  defendant's  house  during  his  absenct 
cannot  be  considered  as  conclusive  evidence  of  knowledg 
to  support  a  conviction  on  this  sUtute.  There  is  abundti 
ground  for  suspicion,  but  vre  cannot  say  that  it  is  cl« 
and  satisfiMitory  ground  to  convict.  I  therefore  tbbk  tbi 
the  Justices  drew  a  wrong  conclusion. 

(•)  U  East,  167,  See  rfw  JL<  Bloc,  J.  in  DnuH  t.  North,  11  Eu 
:)T7«  10  tUc  Muiic  point. 
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BatlbTi  J.^ — ^Tbere  must  be  some  clear  and  satis-        18t3. 
factory  evideDce  that  the  party  kDuwingly  harboured  or 


Ex  f^rit 

permitted  the  spirits  to  remain  in  his  house.  Rahslkt 

HoLROTO  and  Bbst,  J.'s  concurred. 

Conviction  quashed  (a). 

(«)  See  Rex  v.  Hale,  Cowp.  7«8.    Rex  v.  Smith,  8  T.  R.  588.    Rex 
^.Abbott  J  Dougl.  553;  and  Ex  parte  Smith,  ante,  lit6. 


The  Kino  v.  The  Justices  of  the  North  Riding 

of  Yorkshire. 

iSCARLETT,  {with  whom  was  Jlexander)  moved  for  At 

a  rule  to  shew  cause  why  a  mandamus  should  not  issue  to  co^'mlUedTl* 

the  Justices  of  the  Peace  for  the  North  Riding  of  York-  gaol  for  trial, 

.  .  and  navlnit 

Aire,  commanding  them  to  take  into  consideration  a  re-  no  meanft  of 

port  made  by  Martin  Stapylton,  Esq.   respecting  certain  themselves  ia 

abuses  in  the  House  of  Correction  at  Northallerton,  and  *^*  "^f"  *""*» 

'       ^    are  not  en- 

to  take  measures  for  rectifying  the  same.     The  affidavit  titled  to  anj 
ipon  which  the  motion  was  founded  stated,  that  Mr.  Sta*  at  tbe  public 
pylton,  being  a  Magistrate  for  the  North  Riding  of  York-  H^q^'^  ^ 
Aire,  on  the  14th  October,   1823,  visited  the  House  of  MdsiGf.s. 

C.46,  require 
the  Jnstices  to 
provide  astodc 
if  materials  for  the  employment  of  sach  prisoners,  and  the  4  Geo,  3.  c.  64,  authoriaea 
file  Joatices  to  set  such  prisoners  to  work  '*  with  their  own  consent,"  in  order  to 
Mintain  themselves.  Where  a  visiting  Justice  reported  to  ihe  Sessions,  as  an  abase, 
that  untried  prisoners  had  been  set  to  work  on  a  machine  called  the  tread-mill,  con* 
trwy  to  Uieir  own  inclinations,  and  the  Sessions  thereupon  ordered,  that  such  mode 
ff  employment  should  be  applied  to  other  prisoners,  as  well  as  those  sentenced  to 
IM  labour ;  and  that  those  committed  for  trial,  who  were  able  to  work,  and  had  the 
iKans  of  employment  offered  them,  by  which  they  might  earn  their  support,  but  who 
tefosed  to  work,  should  be  allowed  bread  and  water  only  : — Held,  that  mandamus 
would  not  lie  to  compel  the  JusUces  to  order  such  prisoners  any  other  food  ;  and  that 
in  ordering  even  an  allowance  of  bread  and  wateri  they  bad  done  more  than  tbej 
terc  by  law  bound  to  do. 
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lft23.        Correction  at  Northallerton  in  his  official  capacity,  and 
^2^        discovered  tbat  several  prisoners  wko  had  been  committed 

ADC    J^INa  -      ,  _ 

V.  thereto  previous  to  trial  had  been,  contrary  to  their  own 

^  of  *  inclinations,  compelled  to  work  upon  the  tread-mill ;  that 
'^R^Dino^^  thereupon  he  made  a  report  in  writing  of  these  facts  to 
YoRKsuiaa.  the  Justices  in  General  Quarter  Sessions  assembled,  and 
required  them  to  take  the  same  into  consideration ;  that 
the  Justices  so  assembled  accordingly  took  the  same  into 
consideration,  but  instead  of  adopting  measures  to  rectify 
the  abuse,  made  an  order  that  the  tread  mill  should  be 
applicable  both  as  hard  labour  in  the  cases  of  such  pfi- 
soners  as  might  be  sentenced  thereto,  and  for  the  employ- 
ment of  other  prisoners  who  were  not  able  to  work  at  anj 
trade  or  other  employment ;  and  also  that  persons  com- 
mitted for  trial,  who  were  able  to  work,  and  had  the 
means  of  employment  offered  them  by  the  visiting  Jus- 
tices, by  which  they  might  earn  their  support,  but  who 
should  obstinately  refuse  to  work,  should  be  allowed 
bread  and  water  only.  The  affidavit  further  stated,  that 
>  bread  and  water,  unaccompanied  by  any  other  article 
of  food,  did  not  afford  sufficient  nourishment  for  the  pur- 
pose of  sustaining  human  life,  and  that  upon  such  diet 
the  health  of  prisoners  could  not  be  preserved.  Under 
these  circumstances,  the  Court  was  called  upon  to  grant 
a  mandamus  to  compel  the  Justices  to  take  measures  for 
rectifying  this  abuse.  {^Abbott,  C.J. — ^You  admit  tbat 
the  Sessions  have  taken  the  report  into  consideration ;  can 
we  then  tell  them  what  they  are  to  do?  Who  are  to  judge 
what  is  proper  to  be  done  i  This  Court,  or  the  Justices  of 
the  Peace,  in  whom  the  conservation  of  prison  discipline 
is  placed  ?]  This  is  a  matter  of  great  importance,  and  if 
it  appears  to  the  Court  that  the  Justices  have  violated  tbe 
law,  the  Court  will  compel  them  to  do  what  is  right.  It 
is  submitted  that  it  is  contrary  to  law  to  compel  untried 
prisoners  to  labour,  whilst  in  custody  previous  to  trial.  By 
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4  Geo.  4.  c.  64,  ''  An  Act  for  consolidating  and  amending^        1B23. 
ihc  laws  relating  to  the  building,  repairing,  and  regulating     mt^"^  ^ 
ef  certain  Gaols  and  Houses  of  Correction  in  England  and  o. 

Wales^'  it  is  enacted  by  sec,  17,  *'  that  it  shall  be  law-  "^"icbs 

ful  for  any  Justice,  at  his  own  free  will  and  pleasure,  and  '^^^JJ,^"©" 
without  being  appointed  a  visitor,  to  enter  into  and  exa-  Yoaiktuias. 
nine  any  person,  at  such  time  or  times,  and  so  often  as 
he  shall  see  fit,  and  if  he  shall  discover  any  abuse  therein^ 
be  is  hereby  required  to  report  the  same  in  writing,  at  the 
neit  Quarter  Sessions,  which  abuse,  so  reported,  shall  be 
taken  into  immediate  consideration  by  the  Justices  at  such 
Quarter  Sessions,  at  which  such  report  shall  be  made,  and 
tbey  are  hereby  required  to  adopt  the  most  effectual  mea* 
Buret  for  inquiring  into  and  rectifying  such  abuse,  as  soon 
as  the  nature  of  the  case  will  allow."  If,  therefore,  it 
appears  that  the  Justices  have  not  complied  with  the  di- 
rections of  this  section,  in  rectifying  the  abuse  reported, 
they  may  be  compelled  to  do  so  by  mandamus.  Sec.  10, 
of  the  same  statute,  shews  what  the  law  requires  to  be 
done  on  the  subject  in  question.  By  that  section  certain 
rules  and  regulations  are  laid  %lown,  which  are  to  be  ob« 
senred  in  all  gaols;  and  by  the  13th  section  it  is  provided, 
^  that  every  prisoner  maintained  at  the  expense  of  any 
county,  &c.  shall  be  allowed  a  sufficient  quantity  of  plain 
Slid  wholesome  food,  to  be  regulated  by  the  Justices  in 
General  or  Quarter  Sessions  assembled,  regard  being  had 
(so  far  as  may  relate  to  convicted  prisoners)  to  the  nature 
of  the  labour  required  from  or  performed  by  such  pri- 
soners, so  that  the  allowance  of  food  may  be  duly  appor- 
tioned thereto;  and  it  shall  be  lavtful  for  the  Justices  to 
order  for  sudi  prisoners  of  every  description,  as  are  not 
sble  to  work,  or  being  able,  cannot  procure  employment 
sufficient  to  maintain  themselves  by  their  industry,  or  who 
i&ay  not  be  otherwise  provided  for,  such  allowance  of  food 
u  the  said  Justices  shall  from  time  to  time  think  necessary 
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182a        for  the  support  of  health/'    Then  the  S7th  sectioe  poinlt 
jl^i^^^Q     out  in  what  cases  prisoners  committed  for  trial  may  be 

_^      »•  set  to  work . — "  And  whereas  persons  are  often  com- 

The  JufTiCBS      .  1  1.  I   ^ 

of  mated  to  prison  for  trial,  who  are  willing  to  be  employed 

KiDiMG  ot"    ^"  '"^'^  ^'^^  Of  labour  as  can  be  conveniently  eiecuted 
YoRAsjiiaa.   q|.  Jq^^  j^  ^^  prison  to  which  they  are  so  committed; 
and  it  is  fit  that  such  persons  should  be  so  employed, 
rather  than  that  they  should  be  obliged  to  remain  idle 
during  their  confinement ;  Be  it  enacted,  that  it  shall  be 
lawful  for  any  one  or  more  visiting  Justice  or  Justices  of 
any  prison  to  which  this  act  shall  extend,  to  authorize, 
by  an  order  in  writing,  the  employment  of  any  such  pri- 
soners, tviih  their  own  conseptt,  in  any  such  work  or  la- 
bour, and  it  shall  be  lawful  for  the  keeper  of  such  prisoo 
to  employ  such  prisoner  in  such  work  or  labour  accord- 
ingly, and  to  pay  such  prisoner  any  such  wages,  or  por- 
tion of  the  same,  and  at  such  periods  as  shall  be  directed 
by  such  Justice  or  Justices;  provided  always,  that  it  shall 
not  be  lawful  to  place  together,  on  account  of  such  em* 
ployment,  any  prisoners  who  would  otherwise  be  kept 
separate,    under   the   provisions    of  this  act/'      Takingi 
therefore,  the  10th  and  37th  sections  together,  it  is  ma* 
nifest,  first,  that  prisoners  who  are  merely  committed  for 
trial,  and  have  not  the  means  of  supporting  themselves  is 
prison,  are  to  be  provided  by  the  county  with  a  sufiicieat 
quantity  of  plain  and  wholesome  food ;  and  second,  that 
the  Justices  have  no  power  to  compel  such  prisoners  to 
work   at   the   tread-mill,  or  any  other  mode  of  employ- 
ment, atw/ess  frith  (heir  own  consent.    Whatever  may  be 
the  expediency  or  policy  of  employing  persona  who  art 
merely  committed  to  prbon  in  order  to  take  their  trial, 
it  is  contrary  to  the  first  principles  of  law  and  justice  ta 
compel  an  innocent  man  (for  so  the  law  considers  bim 
until  be  is  proved  guilty)  to  undergo  the  punishment  J 
hard  labour,  in  like  manner  as  if  be  bad  been  a  coo- 
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▼kted  offender.     It  is  dear  that  the  statute  now  under        1823. 
consideration,  does  not  sanction  this  pHncipie.    If  not,    xi^'^gig 
dien  the  order  which  the  Justices  have  made  is  unlawful,  «• 

and  this  Court  will  compel  them  to  rectify  the  abuse.  of 

The  necessary  effsct  of  the  order  is  to  compel  untried    "^^^^^ 
prisoners   to  work  against  their  own  inclinatious,  with   YoaKSHiaa. 
dns  dteroative,  that  if  they  do  not  they  shall  have  bread 
and  water  only.    The  order,  it  is  true,  does  not  say  they 
riiall  be  employed  on  the  tread-mill ;  but  if    they  are  in- 
apable  of  any  other  work,  they  must  be  placed  on  the 
tread-mill,  or   be  content  with  a  species  of  food  which 
it  b  sworn  is  insufficient  for  the  sustentation  of  human 
life.      The   10th  section    declares,    that  every  prisoner 
aabtained  at  the  expense  of  the  county,    shall  be  al- 
lowed a  sufficient    quantity   of  *^  plain  and   wholesome 
fcod."     This  most  mean  such  quantity  and  description 
ai  is  sufficient  for  the   preservation   of  health.      It  is 
sirom,  that  bread  and  water  is  not  wholesome  food,  that 
ii,  it  b  not  alone  sufficient  to  sustain  human   life  and 
liealth.     llie  question  then  is,  whether  an  untried  pri- 
Noer  shall  be  compelled  to  work  against  his  inclination, 
or  be  forced  to  exist  on  bread  and  water  only  i    Suppose 
tk  case  of  a  poor  man,  with  no  means  of  supporting 
Vnseify  is  cast  into  prison  for  a  crime  of  which  he  is 
triy  suspected,  and  being  thus  restrained  of  his  liberty, 
iilie  to  be  compelled  to  work  at  the  tread-mill  against 
h  inclination  ;  and  if  he  refuses,  is  he  to  starve  on  bread 
tod  water  i     By  this  statute,  the  county  is  bound  to  find 
aich  prisoners  a  sufficient  quantity  of  plain  and  wholesome 
fcod,  without  regard  to  the  circumstances  of  their  being 
ir  not  beii^  employed  to  earn  their  own  maintenance, 
oread  and  water  is  either  insufficient  or  unwholesome, 
ti  it  respects  the  preservation  of  health.     [Jbhott,  C.J. 
Who  is  to  judge  what  is  wholesome  and  sufficient  food  i 
Die  question  really  comes  to  that.]    That  is  a  question 
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18*23.        of  fsct.    {Abbott,  C.J. — But  who  is  to  decide  upon  il? 
^^■^         1b  not  that  the  province  of  the  visiting  Justices?  Biiy- 
V.  ley,  J. — Does  your  affidavit  state  any  instances  in  which  a 

of  diet  of  bread  and  water  has  had  any  prejudicial  effect  upos 

^ronlo"™    the  health  of  the  prisoners?]  None,  ceruinly,  are  men- 
YoaAftUisa.   tioned,  but  it  is  perfectly  notorious,  that  many  of  the 
diseases  afflicting  the  labouring  classes,  result  from  a  too 
sparing  diet;  and  it  is  sworn  here,  that  bread  and  water, 
unaccompanied  with  other  articles  of  food,  does  not  pitH 
duce  sufficient  nourishment  for  the  preservation  of  healtli. 
[Abbott,  C.  J. — Can  you  refer  us  to  any  Act  of  Parlia- 
ment which  makes  it  compulsory  on  the  county  to  provide 
any  food  for  prisoners  committed  for  trial?  Best,  J^-^ 
The  statu!?  19  Car.^.  c.  4,  was  passed  for  the  purpoM 
of  enabling  Justices  to  provide  materials  for  setting  pri* 
aoiiers  to  work,  in  order  to  maintain  themselves.    The 
preamble  of  that  act  shews  clearly,   that  prior  to  that 
time,  the  county  was  not  bound  to  provide  food  to  pri* 
aoners  committed  for  trial.     Abbott,  C.  J. — From  the 
4  Geo.  4,  it  is  by  no  means  clear,  that  it  is  compulsory  oa 
the  county  to  provide  any  food  for  untried  prisoners.     Seo* 
tion  10  declsres,  that  there  shall  be  certain  regulationSi 
which  are  afterwards  set  forth.     The    13th  regulation, 
upon  which  reliance  is  placed,  merely  says,  that  "  every 
prisoner  maintained,"  t.  e.  ''  every  prisoner  who  ts  main* 
taioed,  shall  be  allowed  a  sufficient  quantity  of  plain  and 
wholesome  food,  regard  being  had  to  the  nature  of  the 
labour  required  or  performed  by  such  prisoner/'  8cc.    It 
does  not  direct  that  every  prisoner  shall  be  allowed  plain 
and  wholesome  food,  but  merely  that  those  prisoners  who 
are  maintained,  shall  have  the  allowance,     lliat  raises  s 
doubt  in  my  mind,    whether  every  prisoner  is  entitled 
to  support,  unless  he  is  not  able  to  work,  or  being  ahle 
cannot  procure  employment  sufficient  to  sustain  himself 
by  iudustry.     I  find  nothing  here  which  says  that  he  wmd 
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be  maintained  at  all  events^  without  regard  to  ill  healtb,        1823. 
or  want  of  employment]    The  only  statutes  bearing  upon     xh^^^Mc 
this  point  are  19  Car.  2.  c.  4.    31  Geo.  3.  c.  46.  s.  IS.  v. 

and  4  Geo.  4.  c.  64.     [Abbott,  C.  J.    The  31  Geo.  3.  of 

C.46.  0.  13,  only  extends  the  provisions  of  the  19  Car.  2.   ''St»iiio'*ot" 
c.  4,  but  it  docs  not  contain  any  compulsory  provision  for   Yowtsniaa. 
the  maintenance  of  prisoners,  in  idleness,  before  trial.] 
Certainly  no  statute  can  be  found  which  shews  that  an 
ontried  prisoner  shall  be  maintained  at  the  county  ex- 
pense. 

Abbott,  C.  J. — The  Court  have  been  anxious  to 
ascertain  whether  there  is  any  act  of  the  Legislature  which 
renders  it  compulsory  on  the  county  to  feed  a  man  in 
pdion  who  can,  but  will  not  work,  for  the  purpose  of 
maintaining  himself.  At  present  there  does  not  appear 
Co  be  any  such  legislative  provision,  and  if  there  be  not, 
the  Court  cannot  grant  a  mandamus  to  the  Justices  to  do 
that  which  by  law  they  are  not  bound  to  do.  It  is  clear, 
that  none  of  the  statutes  to  which  we  have  been  referred, 
imposes  this  obligation.  The  preamble  of  the  19  Car.  2. 
c.  4,  recites,  that  before  the  passing  of  that  statute,  there 
vas  not  any  sufficient  provision  made  for  the  relief  and 
letting  on  work  of  poor  and  needy  persons  committed  to  ' 
gaol  for  felony  and  other  misdemeanors,  and  that  they 
many  times  perished  before  their  trial ;  and  that  the  poor 
living  there,  idly  and  unemployed,  became  debauched, 
and  came  forth  instructed  in  the  practices  of  thievery  and 
lewdness.  That  statute  then,  enabled  the  Justices  at 
Sessions  to  provide  a  stock  of  materials  out  of  the  county 
rate,  for  setting  on  work  poor  prisoners,  and  to  bestow 
the  profits  arising  from  such  labour,  towards  their  relief. 
The  31  Geo.  3.  c.  46.  s.  12,  extends  the  provisions  of 
19  Car.  £,  to  all  prisoners  whatever,  within  the  gaols, 
who  may  be  inclined  and  willing  to  work;  and  by  the 
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IttS.        recital  in  a.  13,  it  appears  that  eveu  at  that  time  ike 
^^"^        sooers  were  frequently  bo  affected  by  waaC  of  neea 
V.  foody  as  to  render  them  incapable  of  earning  their  lifdi 

^  when  released,  and  therefore  it  was  enacted,  tbt 

ntt^oRTH  Justices  at  Sessions  might  order  money  to  be  psil 
YoasiHiBE.  of  the  county  rate,  towards  assisting  prisoners  of  < 
description,  who  are  not  able  to  work,  or  who,  t 
able,  cannot  obtain  employment  sufficient  to  lo 
themselves  by  their  industry.  From  these  statutes 
manifest,  that  prior  to  the  recent  act  of  the  4  Gi 
there  was  no  legislative  provision  which  made  it  < 
pulsory  on  the  county  to  feed  a  man  who  is  able,  bal 
willing  to  work;  and  that  is  the  point  to  which  m 
to  look.  It  is  equally  obvious,  that  the  4  Geo.  4, 
not  cast  this  burthen  on  the  public.  There  being,  i 
fore  no  legislative  provision  which  compels  the  cooo 
provide  food  for  those  who  are  able,  but  refuse  to  i 
we  cannot  grant  a  mandamus  to  compel  the  Justic< 
order  any  species  of  food  to  be  provided  for  such 
soners.  We  cannot  take  upon  ourselves  to  say,  froi 
facts  before  us,  that  the  labour  of  the  tread-mill  is  i 
proper  species  of  work  at  which  a  man  may  ean 
bread;  and  not  being  able  to  find  any  legislative 
vision  which  requires  the  public  to  maintain  a  mar 
refuses  lo  work  when  work  is  proposed  for  his  per 
ance,  I  see  nothing  illegal  in  saying  that  he  shall 
only  bread  and  water.  I  see  nothing  contrary  to  I 
this;  and  not  being  in  disobedience  of  any  legii 
provision,  we  cannot  infer  that  the  Magistrates  ha^ 
ceeded  their  jurisdiction.  We  ought  on  every  oo 
to  be  exceedingly  careful  how  we  interfere  with  tl 
risdiction  of  the  Magistrates.  The  Legislature  has  all 
a  discretion  to  be  exercised  by  them,  as  to  the  mi 
ment  of  the  prisons  within  their  jurisdiction.  Tha 
cretion  is  most  properly  vested  in  them,  and  do4 


MICHAELMAS  TERM,  FOURTH  GEO.  IV.  168 

ng  to  this  Court  to  exercise.     We  most  see  plainly  1823. 

they  have  disregarded  some  duty  imposed  vpon  them  *n^^ 

aw  before  this  Court  can  interpose,  or  do  any  thing  to  v. 

^nt  the  proper  exercise  of  their  discretion.   After  the  of 

[islature  has  vested  this  discretion  in  them,  I  cannot  '^^^^''Jf 

\  upon  mysdf  to  interfere  in  a  matter  on  which  they  YoaKtaiaa. 
called  upon  exclusively  to  decide. 

tATLEY,  J. — We  cannot  grant  a  mandamus  to  the 
ticesy  unless  we  see  distinctly  that  they  have  viohted 
r  duty.  Now,  if  there  be  an  Act  of  Parliament, 
ch  says,  that  persons  who  are  capable  of  maintaining 
nselves  by  industry,  but  will  not  work,  shall  have  no 
cific  description  of  support  at  the  expense  of  the 
Ac,  we  cannot  say  that  the  Justices  who  have  ordered 
m  bread  and  water  only,  have  violated  their  duty. 
re  the  Justices  have  ordered  the  prisoners  more  than 
J  were  bound  to  do  by  law. 

Sbst,  J.  (a). — It  is  impossible  to  grant  a  mandamus  in 
i  case,  because  the  4  Geo.  4,  says,  in  terms,  that  it  is 
the  Magistrates,  in  their  discretion,  to  say  what  is  the 
per  food  to  be  allowed  to  the  prisoners.  If  therefore 
Magistrates  were  bound  to  allow  to  an  idle  man  any 
d  at  all,  they  would  have  to  exercise  their  discretion 
saying  what  that  food  should  be ;  and  we  could  not 
tet  them  as  to  the  manner  in  which  their  discretion 
^t  to  be  exercised.  If  the  law  imposes  a  certain  doty 
IB  the  Magistrates,  and  they  omit  to  perform  it,  we 
J  set  them  in  motion.  But  that  is  not  the  case  here, 
the  Magistrates  have  not  only  exercised  their  dis- 
Hion  in  this  matter,  but  they  have  already  done  more 
nwe  could  order  them  to  do;  namely,  in  allowing 
&ad  and  water  to  persons  who  have  no  claim  by  law 

(a)  Holroydy  J.  was  in  the  Bail  Court. 

L  2 
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1B28.        upon  public  allowance.     It  appears  to  me  that  the  Leg 


The  RiRe 


lature  did  not  mean  to  place  a  man  in  prison  in  a  bet 

«.  situation  than  the  man  who  is  at  liberty.     He  may 

The  JusTicKf     1        .  .  J         .,      .         .    ^  T 

of  placed  m  as  good  a  situation,  but  I  see  no  reason  w 

'^fD^Mo^of     ^^  should  be  placed  in  a  better.     A  poor  man,  out 
YoRKfBiRB.    prison,  is  only  entitled,  by  the  poor  laws,  to  be  mai 

tained,  if  he  is  able  to  work,  and  it  is  only  when  he 
unable  to  work  that  he  is  to  be  maintained  by  t 
public  at  all  events.  If  he  is  able  to  work,  but  can  { 
none,  he  is  to  have  work  found  for  him ;  but  if  he  sa 
he  will  not  work,  I  know  of  no  law  which  says  that  I 
is  to  be  maintained  in  idleness.  Is  a  man  in  gaol  to  I 
in  a  better  situation  ?  Being  in  gaol  certainly  he  cann 
so  easily  find  work  as  a  man  at  large,  but  the  Justices  ft 
to  find  work  for  him,  and  afford  him  the  means  • 
earning  his  livelihood  by  honest  industry.  According  < 
19  Car.  2.  c.  4,  the  Magistrates  are  bound  to  afford  hi 
the  means  of  maintaining  himself,  and  nothing  more,  ar 
if  from  obstinate  and  incorrigible  indolence,  he  refus 
to  work,  he  must  take  the  consequences  upon  himsel 
The  Magistrates  in  that  case  are  not  bound  to  supply  bii 
with  food,  and  maintain  him  in  idleness.  I  cannot  bi 
think  that  wholesome  bread  with  water  is  sufficient  foe 
for  a  person  who  will  not  do  any  work ;  and  I  am  afrai 
that  it  has  often  happened  that  poor  persons  outof  prisoi 
and  who  are  disposed  to  work  and  support  themselvi 
by  honest  industry,  have  not  the  same  comfortable  meai 
of  living  as  the  Justices  in  this  case  seem  disposed  I 
afford  these  idle  prisoners.  However,  whether  the  quantil 
or  quality  of  the  food  be  or  be  not  sufficient^  is  not  a  matt< 
for  us  to  decide  upon.  The  Justices  alone  are  to  judfi 
of  that,  and  having  exercised  the  discretion  vested  i 
them  by  law,  we  cannot  interfere  in  the  manner  not 
proposed. 
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Scarleii.    Is  it  to  be  distinctly  understood  as  the  de-        1B23. 

ciaion  of  the  Court,  that  prisoners  committed  for  trial,  TbeHKiiiG 
and  who  are  determined  not  to  work  for  tlieir  own  liveli-  «• 

bood,  are  not  entitled  to  support  from  the  county  r  of 

The  NoKTH 
RiDiiiO  of 

Abbott,  C.J. — As  jet  nothing  like  a  legislative  pro-  YoaasHiaa. 
vision  has  been  adduced  to  us,  which  renders  it  compulsory 
OQ  the  Justices  to  maintain  any  prisoner  in  idleness.  The 
statutes  brought  under  our  consideration,  contain  only  pro- 
^ons  requiring  the  county  to  find  prisoners  the  means  of 
employment. 

Best,  J. — It  is  clear  that  the  common  law  has  made 
ao  provision  for  maintaining  prisoners  in  idleness,  and  the 
preamble  of  the  19  Car.  2.  c.  4,  is  a  legislative  *decla- 
niion  of  the  mischievous  consequences  resulting  from 
poor  persons  in  prison  being  kept  in  a  state  of  idleness. 

Rule  refused. 


END  OF  MICHAELMAS  TERM. 
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The  King  v.  BignolD.  Wednesday, 

Februafy  4. 

HIS    was   an   indictment   against   the   defendant  for  If  the  counsel 

,         .  ...  .  t  *ii   -     for  the  defend- 

eged  perjury,  assigned  upon  an  answer  to  a  bill  in  ant  on  the  trial 

ancery.     At  the  trial  before  Abbott,  C.  J.,  at  the  Mid-  of  an  indict- 

.  ,        rrt  r      mentforamis- 

esex  Sittings  after  last  Hilary  Term,  after  the  case  for  demeanour 

e  prosecution  was  closed,  the  defendant's  counsel  pro-  fjjjf,|?*i^fjjj  ad- 
edcd  to  address  the  jury,  and  in  the  course  of  his  ad'-  dress  to  the 
ess,  read  some  resolutions  passed  at  a  meeting  of  the  ^"[eJwards  de- 

oprietors  of  an  insurance  ikistitution,  with  which  the  c^jnes  calling 

witnesses  to 
fendant  was  connected,  and  stated  certain  facts,  which  prove  the  facts 

'  conceived  to  be  material  to  explain  the  defendant's  *^  opened,  the 

*^  ,  ^        counsel  for  the 

nduct  in  the  transaction  out  of  which  the  prosecutioh  prosecution  is, 

ose;  but  upon   after-consideration   he  declined  pro-  jJI^^'g"^^^ 

icing  the  resolutions  in  evidence,  or  calling  witnesses  to  a  general  re-  . 

taWish  the  facts  which  he  had  opened.     Whereupon,  ^  ^' 

B  counsel  for  the  prosecution  claimed  the  right  to  reply 

on  the  case  so  opened,  and  he  mentioned  a  case  from 

JDiory,  where  Lord  Kenyan  permitted  that  privilege  to 

'  prosecutor's  counsel  in  consequence  of  the  defend* 

t*s  counsel  having  read  an  advertisement  from  a  news- 

per,  but  afterwards  declined  putting  it  in  evidence. 

>on  the  authority  of  that  case,  and  upon  principle,  the 

►rd  Chief  Justice  held,  that  the  counsel  for  the  prose- 

tion  had  a  general  right  of  reply  upon  the  defence 

>ich  iiad  been  opened,  although  the  facts  and  circum- 

nces  stated  had  not  been  established  in  evidence.    The 

e  administration  of  justice  required  that  such  privilege 

^uld  be  allowed;  because  the  statement  of  facts  and 

cumstances,  unsupported  by  evidence,  could  not  but 

ve  an  effect  upon  the  minds  of  the  jury.     He  should 

'  it  down  as  a  general  rule,  that  where  counsel  for  a  de- 
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he  is  to  be  discharged^  mid  the  gaoler  is  equally  in  the 

^.    „  dark.     Tlie  conviction  and  commitment  sliould  have  as- 

TheKiNG  ... 

V,  certamcd  precisely  what  sum  for  expenses  the  defeiulant 

Payne.       ^,^^  ^^^  ^.^^^     £  ^^  ^jj^  conviction  be  quashed  and  the  de- 
fendant discharged. 

Bayley,  3.{h)  and  Best,  J.,  concurred. 

Discharged. 
(A)  Hofroifii,  J.,  was  sitting  in  the  bail  court. 


Thuriday^  Ex  parte  Aldridge. 

¥ehruarif  5. 
The  3  Geo.  4     vJN  a  former  day  a  writ  of  habeas  corpus  issued  \o 
c.  no.  makes   bring  up  Robert  ylldridge  from  the  gaol  of  the  borough 
for  any  person  ^^  Hastings  in  the  county  of  Kent,  for  the   purpose  of 

10  be  found  being  discharged,  on  the  ground  of  a  defective  conviction 
carrying  and  o  o     /  o 

convening, &c.  under  the  3  Geo.  4.  c.  110.  The  gaoler  now  brought 
bmidv^'and  "P  ^^^  prisoner,  and  in  his  return  to  the  writ  set  out 
''upon  the  oath  a  warrant  of  commitment  founded  on  the  follownig 
credible  wit-     conviction,  which  had  been  removed  by  certiorari.   "  B^' 

ness  or  wit-  jj  remembered,  that  on  &c.  at  &c.,  Robert  Jldrii^i 
nesses,   the  .  t^    m«  e  \- 

offender  is  lia-  hath  been  duly  convicted  before  me,  E.  M .  one  of  nis 

olr  WdT'  Majesty's  Justices  of  the  Peace  residing  near  the  place 
Kind's  ship,  if  where  the  offence  was  committed,  of  having,  within  three 
able  to  serve  in  months  last  past,  to  wit,  on,  &c.,  at,  &c.,  (he  the  said 

the  navy,  and  Robert  Aldridge  then  and  now  being  a  subject  of  his 
if  not,  to  pay  .       ^    ^  ^         ,  .  ,        "^       .  i 

a  pecuniary      present  majesty,)  been  found  carry mg  and  conveying  and 

Wh  '^'  o  -  assisting  in  carrying  and  conveying,  contrary  to  the  form 
viction  stated    of  the  statute  in  that  case  made  and  provided,  divers,  to 

duk  convicted  ^**>  ®*sl^*  gallons  of  foreign  brandy,  then  and  there  Ha* 

before  the 

•Justice,  of  having  been  found  *'  carrying  and  conveying'*  brandy  liable  to  seizure* 
without  stating  that  be  bad  been  convicted  of  that  offence  '^  upon  the  uathufa 
rreilible  witness:*'  Held,  that  the  conviction  was  bad,  and  the  dcfindant  was  dis- 
charged. 
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bl«  to  foffeiture,  under  and  by  virtue  of  an  act  of  parlia- 
ment relating  to  the  revenue  of  customs  and  excise  in 
the  United  Kingdom,  for  that  the  said   brandy,  being    aldmdge. 
goods  liable  to  the  payment  of  customs  and  other  duties, 
had  been  then  and  there  unshipped  with  intention  to  be 
laid  on  land,  customs  and  other  duties  not  being  iirst 
paid  or  secured,  contrary  to  the  form  of  the  statute,  &c. 
And  it  is  this  day  in  like  manner  proved,  on  the  oath  of 
Joseph  Hancock,  to  and  before  me  the  said  Justice,  that 
the  said  brandy  was  then  and  there,  to  wit,  on  &c.,  at 
&c.y  seized  and  taken  from  the  said  Robert  Aldridge; 
and  that  he,  the  said  Robert  Aldridge  (beiug  a  subject . 
of  his  said  majesty  as  aforesaid)  was  then  and  there 
found,  taken,  stopped,  arrested,  and  detained  by  one  J. 
0»F,;  he,  the  said  J.G.  F.,  then  and  there  being  an 
officer  of  b|^  Majesty's  navy,  and  brought  and  carried 
before  me  th(f  said  justice,  residing  near  to  the  place 
where  the  said  Robert  Aldridge  was  so  found,  taken, 
tested  and  detained  by  the  said  J.G.  F.  as  aforesaid; 
and  that  the  said  Robert  Aldridge  is  not  fit  and  able 
to  serve  in  the  navy;  1  do  therefore  adjudge,  that  the 
s!ud  Robert  Aldridge  hath,  for  such  offence,  forfeited 
^e  sum  of  100/.,  pursuant  to  the  act  passed  in  the  third 
year  of  Geo.  4.  entituled.  An  Act,  8cc." 

Piatt  now  moved,  that  the  defendant  be  discharged,  on 
the  ground  that  nothing  was  shewn  on  the  face  of  the  re- 
turn to  authorize  his  detention.  By  the  statute  the  con- 
viction can  only  take  place  upon  confession,  or  upon  the 
oath  of  one  or  more  credible  witness  or  witnesses.  Now 
^^  does  not  appear  that  this  conviction  has  taken  place 
tipon  the  oath  of  any  witness,  still  less  upon  the  oath  of  a 
credible  witness.  The  conviction,  it  is  true,  begins  by 
stating,  that  the  prisoner  *^  hath  been  duly  convicted/* 
btit  that  is  not  sufficient.     It  must  be  shewn,  that  be  has 

been 
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been  duly  convicted  on  the  oath  of  a  credible  witn< 
but  no  witness  whatever  is  mentioned  from  whose  tc 
Aldi^Ljb.  mony  it  appears  that  the  prisoner  was  found  **  canr] 
and  conveying"  the  quantity  of  brandy  mentioned,  wl 
is  the  offence,  if  any  has  been  committed.  There  is 
thing  in  the  remaining  part  of  the  conviction  to  help 
objection.  The  Justice  goes  on,  **  and  it  is  this  da; 
like  manner  also  proved^  on  the  oath/'  &c.  Now  tl 
is  nothing  to  which  the  words  ''  in  like  manner"  can 
fer,  because  there  was  nothing  before  stated  to  have  b 
proved  on  oath,  still  less  was  the  manner  of  the  pi 
set  out.  The  conviction  says,  that  the  defendant  is  c 
victed,  but  nothing  appears  to  have  been  proved  aga 
him.  The  offence  consists  in  being  in  possession 
uncustomed  brandy  at  a  certain  time,  but  there  is 
proof  that  he  has  b^en  convicted  of  that  ofl^ce. 

Shepherdf  contrd.  The  statute  3  Geo.  4.  c.  110. 
gives  a  form  of  conviction,  which  though  it  has  not  b« 
strictly  pursued  in  this  instance,  still,  upon  the  whole 
will  be  found  that  this  conviction  is  sufficient  both 
form  and  substance.  When  the  Justice  begins  by  stat 
that  the  defendant  has  been  duly  convicted  before  b 
the  Court  will  reasonably  intend  that  every  requisite 
the  statute  has  been  observed.  Admitting  that  in  I 
part  of  the  conviction  no  mention  is  made  of  the 


(o)  The  form  in  the  schedule  to  that  statute  is  as  follows :  * 

it  remembered,  that  on  the  —  day^of ,  in  the  year,  &c.  / 

hath  been  duly  convicted,  before  roe,  ,  one  of  bis  Maje 

justices  of  the  peace,  &c.  of  [here  state  the  offence]  by  him  the 
A.  B.  committed  against  the  provisions  of  the  acts  of  parliar 
made  and  passed  for  the  prevention  of  smuggling;  which  off 
hath  been  duly  proved  before  roe,  on  the  oath  of  one  or  more 
dible  witnesses;  and  the  said  A.  B.  being  a  seafaring  man,  an( 
and  able  to  serve  his  Majesty  in  his  navy,  I  do  hereby  adjudge 
Said  A.  B.  to  serve  in  his  Majesty's  naval  service,  pursuant  to 
act  passed  in  the  third  year  of  King  George  the  Fourth,  eotitt 
&c.    Given,'' &c. 
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scription  of  proof  by  which  the  offence  is  substantiated, 
still  what  follows  cures  the  defect  The  first  part  of  it 
is  merely  a  description  of  the  offence  of  which  the  de-  Aldridge. 
fendant  has  been  duly  convicted,  and  then  the  Justice 
sets  out  the  evidence  whereon  the  conviction  has  pro- 
ceeded. The  words  '*  in  like  manner"  may  be  referrible 
to  the  words  '^  hath  been  duly  convicted/'  that  is,  ^^  in 
like  manner  duly  convicted  on  the  oath  of  Joseph  Han- 
cock,'*  It  is  manifest,  upon  taking  the  whole  conviction 
together,  that  the  offence  was  proved  upon  the  oath  of 
Joseph  Hancock ;  and  if  that  be  so,  then  the  conviction 
b  right. 

Abbott,  C.  J. — It  is  not  stated  on  the  face  of  this 
conviction  to  have  been  proved,  on  oath,  that  the  de- 
fendant was  found  carrying  and  conveying  the  brandy 
in  question,  and  that  is  the  offence  alleged  against  him. 
All  that  is  said  in  the  beginning  of  the  conviction  is,  that 
be  has  been  duly  convicted.  If  the  Justice  had  gone  on 
and  said,  that  it  had  been  proved  on  oath  that  the  de- 
fendant had  been  found  carrying  and  conveying,  it  would 
have  been  sufficient.  Instead  of  which  he  states  what 
had  been  proved.  The  mere  statement  that  he  hath  been 
duly  convicted,  without  shewing  that  the  offence  was 
proved  on  oath,  is  not  sufficient,  and  I  see  nothing  to 
^hich  the  words  ^^  in  like  manner"  are  referrible*  It 
appears  to  roe  therefore  that  this  conviction  is  bad,  and 
^e  prisoner  must  be  discharged. 

Bayley,  and  Holroyd,  Js.(a)>  concurred. 

Di^harged. 
(a)  Btitj  J.,  was  absent. 
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^^^'*-  The  King  v.  R.  S.  Cooke. 

Monday,       THfti^ 
February  0,     IHlS  was  an  indictment  against  the  defendant,  and 

All  informal  three  other  persons,  for  a  conspiracy,  to  which  this  de- 
ment cannot  fendant  pleaded  the  following  plea  in  abatement : — **  And 
U  f|uu9hed  on  liichard  Stafford  Cooke,  Lord  Stafford,  Baron  Stafford, 
iliiMigh  plead-  who  is  indicted  by  the  name  of  Richard  Stafford  Cooke, 

ifmusSe  IdL  '^^®  ^^  ^^^  P^"^*^  ^^  Castlechurch,  in  the  county  of  StaJ- 
murred  to.      ford,  gentleman,  in  his  own  person  comes,  and  having 

heard  the  said  indictment  read,  prays  judgment  of  tbc 
said  indictment,  because  he  says  that  on  the  day  of  taking 
the  inquisition  aforesaid,  and  long  before,  he  was,  ana 
from  thence  hitherto  hath  been,  and  still  is,  Liord  Sioj- 
ford.  Baron  Stafford,  and  the  state,  degree,  title,  and 
honour  of  £x)rd  Stafford,  Baron  Stafford,  on  the  day  of 
taking  the  inquisition  aforesaid,  and  long  before,  had  and 
Enjoyed,  and  still  has  and  enjoys,  and  this  he  the  said 
Richard  Stafford  Cooke,  &c.  is  ready  to  verify,  &c. 
Wherefore,  &c."  On  a  former  day,  Talfourd  obtained  a 
rule  nisi  for  quashing  this  plea,  on  the  ground  that  it  was 
informally  pleaded,  and  pleaded  for  the  mere  purpose  of 
delay. 

Campbell  now  shewed  cause.  It  is  not  pretended 
that  if  this  plea  is  well  pleaded  in  point  of  form,  it  is  not 
a  good  plea  to  this  indictment.  Then  if  it  be  informally 
pleaded,  the  proper  course  for  the  prosecutors  to  adopt 
is  to  demur;  because  it  is  quite  unusual  to  call  upon  the 
Court  to  quash  a  plea  in  abatement,  for  informality.  The 
effect  of  this  application  is  to  deprive  the  defendant  of 
his  writ  of  error,  for  if  this  plea  should  be  quashed, 
he  would  have  no  remedy.  No  case  can  be  cited  on  the 
vulicr  side  in  which  the  Court  has  ventured  to  quash  a 
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plea  in  abatement.     lu  Thomas  v.  Smithies  (a),  the  Court 
of  Common  Pleas  refused  to  quash  even  a  nonsensical     _. 

The  KfMG 

plea  in  abatement,  but  left  the  party  to  sign  judgment  at  v. 

his  peril.  The  objection,  it  seems,  to  the  plea  is,  that  Cooke. 
the  patent  by  which  the  defendants  peerage  is  created, 
has  hot  been  set  out,  and  that  the  defendant  has  not  de- 
duced his  pedigree  from  the  person  under  whom  he 
derives  his  title;  but  this  seems  unnecessary.  Rex  v. 
Knowles  (A),  Co.  Ut,  16.  b.  and  n.  3.  Countess  of  Rut- 
knis  case  (c),  2,  Hale's  P.  C.  240.  But  the  prelimi- 
nary objection  is,  that  the  Court  cannot  quash  this  plea, 
let  it  be  never  so  informally  pleaded.  [Abbott ^  C.  J. 
We  are  certainly  not  called  upon  to  decide  the  sufficiency 
of  the  plea;  the  question  is,  whether  we  shall  quash  it, 
as  being  utterly  bad.  It  certainly  is  a  strong  measure  to 
quash  the  plea  altogether;  we  will  hear  the  other  side.] 

Scarlett  and  Talfourd  contrd.  The  object  of  this  plea 
IS,  in  the  first  place,  to  obtain  a  different  mode  of  trying 
^e  defendant's  supposed  title  to  the  peerage,  than  that 
prescribed  by  law ;  and,  in  the  second,  to  delay  public 
justice.  The  question  is,  whether  this  is  a  honk  fide  plea ; 
f^r  if  it  be  not,  the  Court,  in  its  discretion,  will  quash  it. 
'■I  all  criminal  proceedings,  if  a  plea  be  bad,  or  impro- 
P^^Hy  pleaded,  the  Court,  in  its  discretion,  will  either 
quash  it  on  motion,  or  leave  the  prosecutor  to  demur. 
l^iis  discretion  is  not  exercised  with  reference  so  much 
to  the  degree  of  informality  apparent  on  the  face  of  the 
plea,  as  to  the  degree  of  injury  and  delay  by  which  the 
purposes  of  public  justice  may  be  affected.  With,  re- 
spect to  indictments,  it  is  laid  down  in  Com.  Dig.  tit. 
If^ictmefU  (H),  that  a  defective  indictment  may  be 
quashed  upon  motion ;  and  there  seems  no  good  reason 

(«)  4  Taunt.  668.  (6)  I  Ld.  Raym.  10.  (c)  6  Rep.  53. 
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why  the  same  power  should  not  be  exercised  by  the 
Court  with  respect  to  defective  pleas.     Here  is  a  plea 
V.  obviously  pleaded  for  delay,  and  which  ought  not  to  be 

•  encouraged.  In  Rex  v.  Grainger  {a\  the  Court  quashed 
a  dilatory  plea,  because  there  was  no  affidavit  te  verify 
it ;  this  at  least  is  an  authority  to  shew,  that  the  Court 
does  exercise  a  discretion  where  the  plea  is  pleaded  for 
delay. 

Abbott,  C.  J. — No  instance  has  been  mentioned  io 
which  the  Court  has,  upon  motion,  quashed  a  plea  of 
this  description ;  and  I  believe  none  can  be  found.  Hie 
case  of  Rex  v.  Grainger  is  no  authority  for  this  purpose, 
because  the  plea  there  not  being  verified  by  affidavit,  ac- 
cording to  the  statute  (6),  it  could  not  be  received  at  all 
as  a  plea.  Indictments  may  be  quashed  on  motion,  but 
the  same  reason  does  not  apply  to  pleas,  which  stand 
upon  a  very  different  footing.  Whatever  may  be  our 
opinion  as  to  the  merits  or  demerits  of  this  plea,  we  tliink 
it  too  strong  a  measure  to  quash  it  on  motion. 

The  other  Judges  concurred. 

Rule  discharged. 

(a)  3  Burr.  1617.  (6)4  and  5  Annc,c.  16.  s.  11. 


Monday,  The  KiNG  V.  MeAD. 

February  9. 

ItisageDeral  INDICTMENT  for  peijury  assigned  upon  evidence 
rule  ID  c"™^^  given  by  the  defendant  upon  the  trial  of  an  information 
dying  declara*  in  the  Court  of  Exchequer,  against  a  person  named  Jamd 

missible  only  -^^^f  whom  the  defendant  had  sworn  to  have  been  pre- 
where  the  death  of  the  deceased  is  the  subject  of  the  charge,  and  the  circumstances 
of  the  death  are  the  subject  of  the  dyine  declaration  ;  therefore  where  a  defendant 
had  been  convicted  of  perjury,  and  had  obtained  a  rule  nisi  for  a  new  trial,  pend- 
ing which  he  shot  the  prosecutor,  and  on  shewing  cause  against  the  rule  for  a  new 
trial,  an  affidavit  of  the  djing  declaration  of  the  prosecutor,  relating  to  the  transac- 
tion out  of  which  the  prosecution  for  perjury  arose  was  proposed  to  be  read :  Held, 
that  it  was  inadmissible. 


Mead. 
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ent  at,  and  engaged  in,  a  smuggling  transaction,  at  a 
Jace  called  the  Salt  Pans,  in  the  parish  of  Scalby,  in     rrT^XT^ 
be  county  of  York,  on  the  20th  August,  1820,  upon  v, 

vhich  occasion  Law  was  acquitted. 

At  the  trial  before  Jbbott,  C.  J.  at  the  Middlesex  Sit- 

dngs  after  Michaelmas  Term,  1822,  the  defendant  was 

found  guilty.     In  Hilary  Term  last,  the  Court  granted 

1  rule  nisi  for  a  new  trial,  on  the  motion  of  the  Attorney 

General,  on  the  ground  that  the  verdict  was  against  the 

weight  of  evidence ;  and  also  upon  affidavits.     After  the 

rale  was  granted,  James  Law,  the  prosecutor,  was  killed 

by  a  gun-shot  wound  near  his  dwelling  in  Yorkshire,  and 

the  defendant,   William  Mead,  being  apprehended  and 

tried  at  the  last  Summer  assizes  for  Yorkshire  for  that 

offence,  was  found  guilty  of  manslaughter. 

D.  F.  Jones  (with  whom  was  Chitiy),  on  shewing 
cause  now  against  the  rule  for  a  new  trial,  proposed  to 
read  an  affidavit  of  the  dying  declaration  of  James  Law, 
in  which  he  denied  all  participation  in  the  sinoggling 
tnuisaction  to  which  Mead  had  deposed  in  the  Excke' 
fuer;  whereupon 

Copley,  A.  G.  (with  whom  were  Clarke,  Gumey,  and 
Walton),  for  the  defendant,  interposed,  and  objected  to  the 
^ception  of  Law's  dying  declaration,  on  the  ground  that 
>uch  declarations  are  admissible  only  in  cases  where 
the  death  of  the  deceased  is  the  subject  of  inquiry  in  a 
<^ourt  of  justice,  and  where  the  declaration  relates  to  the 
immediate  circumstances  of  the  death.  The  declaration 
iiow  tendered  had  reference,  not  to  the  circumstances 
^der  which  the  deceased  came  by  his  death,  but  to  a 
^'^uisacUon  long  antecedent,  and  consequently  could  iiot 
be  adouisible  as  evidence  upon  an  inquiry  concerning 
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tilis  perjury,  which  was  a  matter  wholly  collateral  to  ihe 
death  of  the  deceased.  Upon  this  principle,  it  was  held 
in  Doe  v.  Ridgway  (a),  that  in  the  proof  of  a  pedigree. 
Mead.  ^iie  dying  declarations  oi  A,  as  to  the  relationship  of  the 
lessor  of  the  plaintiff  to  the  person  last  seised,  are  not 
receivable  in  evidence. 

Jones  and  Chitty  contra.  The  dying  declaration  of 
the  deceased  now  proposed  to  be  read  is  so  intimately 
connected  with  the  subject  of  the  present  inquiry,  that  it 
cannot  be  rejected  upon  the  principles  contended  for  on 
the  other  side.  In  Mr.  Phillips^a  Treatise  on  the  Law 
of  Evidence,  page  £00,  it  is  laid  down,  that  the  principle 
upon  which  evidence  of  this  nature  is  excepted  out  of 
the  general  rule  as  to  hearsay  evidence,  is  founded  partly 
on  the  awful  situation  of  the  dying  person,  which  is  con- 
sidered to  be  as  powerful  over  bis  conscience  as  the  obli- 
gation of  an  oath,  and  partly  on  a  supposed  absence  of 
interest  on  the  verge  of  the  next  world,  which  dispenses 
with  the  necessity  of  cross-examination  (6).  This  prin- 
ciple equally  applies  to  civil  as  to  criminal  cases,  and 
cannot  be  limited  to  those  only  where  the  death  of  the 
deceased  is  the  immediate  subject  of  charge  against  the 
defendant.  This  has  been  laid  down  in  the  case  of  a 
subscribing  vvitness  to  a  bond,  whose  dying  declarations 
were  allowed  to  be  given  in  evidence  by  Heathy  J.  (c)  to 
prove  it  a  forgery  ;  and  in  Wright  v.  Littler  (d),  evidence 
of  a  dying  confession  by  the  subscribing  witness  to  a 
deed  was  admitted.     So  that  these  are  authorities  to  shew 

(rt)  4  B.  and  A.  53. 

(6)  Ld,  Mohun's  case,  13  How.  St.  Tr.  949.  Rex  v.  Jteswand 
Tranter,  1  Slra.  499.  S.  C.  16  How.  St.  Tr.  1.  TMckler's  ci!>e, 
1  Eiist,  P.  C.  354.  and  2  Hume's  Cora,  on  the  Law  of  Scotland,  re- 
K()cctinR  Crime*,  391.  Woodcock's  case,  2  Leach,  Cr.  C.  566  aod 
BambrUi^c's  case,  17  How.  St.  Tr.  303. 

(r)  Cilwl  by  Lord  EUcnborou^h  in  AvUon  v.  Kinnaird,  6  East,  195. 

(</;  3  Burr.  ]244w 
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hat  the  rule  contended  for  on  the  other  side  cannot  be 
ronfined  to  the  narrow  limit  of  an  inquiry  into  the  cause 
)r  circumstances  of  the  death.  But  in  thiis  case  the  dying 
ieclaration  is  pertinent  and  relevant  to  the  matter  which 
is  the  subject  of  the  indictment  for  perjury.  The  circum- 
stances of  the  death  are  so  connected  with  the  motive  for 
the  hostility  which  the  defendant  is  supposed  to  have  en- 
tertained towards  the  deceased^  and  depend  so  much 
upou  each  other  as  not  to  be  separated.  The  deceased, 
after  giving  an  accouut  of  the  manner  of  his  death,  pro- 
ceeds, as  a  part  of  the  same  statement,  to  negative  his 
having  been  present  at  the  transaction  to  which  Mead 
deposed  in  the  Exchequer,  and  which  was  the  cause  of 
that  angry  feeling  which  led  to  the  fatal  catastrophe. 
ITie  dying  declaration,  therefore,  of  the  deceased  respect- 
ing the  smuggling  transaction  is  part  of  the  res  gesta, 
and  may  now  be  received.  But,  admitting  that  this  de- 
claration could  not  be  received  upon  the  trial  itself,  still 
It  may  be  received  in  the  discretion  of  the  Court  as  to 
the  reasonableness  of  granting  a  new  trial,  on  the  same 
principle  that  the  affidavits  of  parties  to  the  record,  both 
^n  civil  and  criminal  cases,  on  motions  for  new  trials,  are 
admitted. 

Abbott,  C.  J. — I  am  of  opinion  that  the  affidavit  of 
^e  d)'ing  declaration  of  this  person  is  not  admissible 
'pon  this  inquiry.  I  believe  it  is  a  general  rule  that  evi- 
lence  of  this  description  is  only  admissible  whiere  the 
l«atli  of  the  deceased  is  the  subject  of  inquiry,  and  the 
circumstances  of  the  death  are  the  subject  of  the  dying 
declaration.  There  may  be  exceptions  to  this  general 
rfe;  but  this  is  not  one.  That  parJt  of  the  dying  decla- 
ation  which  is  relied  upon  in  this  case,  does  not  appear 
D  have  been  made  for  the  purpose  of  accusing  any  body, 
ut  rather  of  clearinjr  the  deceased  himself  from  the  im- 
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puCation  of  having  been  concerned  in  the  smuggUng  trans- 
action there  adverted  to ;  and  therefore,  on  that  ground, 
it  is  inadmissible.  The  cases  relied  upon  in  the  argu- 
ment for  the  prosecution  are,  in  their  nature,  perfectly 
dissimilar  to  this,  and  afford  no  reason  for  takmg  this  case 
out  of  the  general  rule,  to  which  I  have  adverted.  In  the 
case  before  Mr.  Justice  Heathy  cited  in  Avison  v.  Kin- 
uaird,  the  declaration  amounted  to  a  confession,  bj  the 
deceased  himself,  that  he  had  been  guilty  of  a  heinous 
offence,  in  having  been  concerned  in  forging  the  bond  in 
question.  So  also  in  the  case  of  Wright  v.  Littkr  the 
same  observation  arises.  For  these  reasons,  therefore, 
I  am  of  opinion  that  this  affidavit  ought  not  to  be  received. 


Bayley,  Holroyd,  and  Best,  Js.,  concurred. 

The  affidavit  was  therefore  rejected. 


Monday,  The  KiNG  V.  Rawson  and  others. 

February  9. 

Where  to  an  X HESE  defendants  had  been  indicted  at  the  last  Assizes 
theA^Mbesfor  ^^^  *^  county  of  Lancaster  for  a  riot  and  assault.  It  was 
a  DiisdemeR-  arranged  with  the  prosecutor,  that  if  they  submitted  to  a 
ants  consented  verdict  of  guilty,  they  should  not  be  brought  up  forjudg- 
to  plead  guilty,  ment;  and  upon  that  understanding  they  pleaded  guilty 
derstanding  accordingly.  Since  then  the  prosecutor  had  obtained  a 
^VtJl'S  ^^^^  side-bar  rule  for  taxing  his  costs,  although  nothing  had 

broDght  up  for  been  said  at  the  Assizes  upon  the  subject  of  costs, 
judgment;  and 
no  stipulation 

having  been  Scarlett  on  a  former  day  obtained  a  rule  nisi  for  dis' 

then  made  hy  . 

the  prosecutor  charging  that  rule  on  the  ground  that  inasmuch  as  nothiog 

for  the  pay- 
ment or  his  costs :  Held,  that  he  was  not  afterwards  entitled  to  a  rule  on  theCroi^ 
side  to  have  his  costs  taxed. 


J 
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was  said  at  the  Assizes  upon  the  subject  of  costs  when        1824. 
the  defendants  submitted  to  a  verdict,  the   prosecutor 
ought  not  to  be  suffered  now  to  impose  that  term  upon  v. 

the  defendants.     Had  the  prosecutor  stipulated  for  costs,      Rawson. 
that  might  be  a  different  matter. 

Cross,  Seijt.  now  shewed  cause  against  the  rule,  and 
insisted  that  the  prosecutor  was  always  considered  as 
being  entitled  to  his  costs  as  a  matter  of  course  in  cases 
of  this  nature.  It  was  implied  by  one  of  the  conditions 
of  the  agreement,  that  the  prosecutor  was  to  have  his 
costs,  if  he  consented  not  to  bring  the  defendants  up  for 
judgment. 

* 

Per  Curiam. — It  is  by  no  means  a  matter  of  course 
that  a  prosecutor  is  entitled  to  his  costs  where  a  defend* 
ant  submits  to  a  verdict  of  guilty  upon  an  understanding 
that  he  is  not  to  be  brought  up  for  judgment.  If  a  pro- 
secutor means  to  impose  that  term  upon  the  defendant, 
it  should  be  made  matter  of  stipulation  at  the  time,  or 
there  should  be  at  least  some  understanding  between  the 
p^es  upon  the  subject.  If  a  prosecutor,  by  agreeing 
not  to  bring  the  defendant  up  for  judgment,  expects  to 
<lerive  a  benefit  not  usually  given  to  prosecutors,  he 
should  take  care  to  have  the  matter  distinctly  understood 
^hen  he  enters  into  the  arrangement  with  the  defendant. 
It  does  not  appear  here  that  the  subject  of  costs  was 
ittentioned  at  all  at  the  Assizes,  and  we  think,  therefore, 
that  the  prosecutor  cannot  now  call  upon  the  defendants 
to  pay  );ds  costs. 

Rule  absolute. 
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EASTER  TERM,  1824. 


The  King  r.  S.  C.  Marsh. 
A  conviciion    CONVICTION  by  two  Justices  against  the  defendant 

on  the  5  Ann,  .         r       i       •        •      ^i_   ^  •*      l 

r.  14.  8.  2.       "^  *  common  carrier,  for  havmg  m  that  capacity  pnea- 

against  a  com-  g^nts  and  partridges  in  his  possession,  contrary  to  the 

nion  earner,  /  r»^i  i     ^   i  •     • 

for  havinp,  in    Statute  5  jinn.  c.  14.     The  record  of  the  conviction  was 

that  capacity,    to  this  effect: 
game  m  his 

possession,  "  That  on  the  8th  November,  I S2^,  at  Mild^tMlt 

gat^e"the"^  in  the  county  of  Suffolk,  E.  Foweli,  of  &c.  came  before 

defendant's  Sir  //.  E.  JB.  Bt.  and  R.  E.  Esq.  two  of  the  Justices  of 

to  kill  game;  our  Lord  the  King,  in  and  for  the  said  county,  and  then 

neither  is  it      ^^j  ^y^^^^  ^^^^  them,  the  said  Justices,  to  understand  and 

necessary  to  ^  °  ' 

aver,  that  he     be  informed,  that  within  three  months  last  past,  viz.  on  the 

iir hi'l'^pfs^r.    ^^*  ^*y  ^f  ^^gust,  in  the  year  aforesaid,  at  the  parish 
sion  «  know-    of  Elden,  in  the  county  aforesaid,  Samuel  Clarke  Marshj 

of  the  city  of  Norf£;icA,  and  then  and  there  being  a  com- 
mon carrier,  unlawfully  had  in  his  hands  and  custody  and 
possession  as  such  carrier,  divers,  to  wit,  twenty-two  part- 
ridges and  twenty-two  pheasants  of  the  game  of  Englandf 
such  partridges  and  pheasants  not  having  been  sent  up 
nor  delivered  or  entrusted  to  the  said  S.  C.  M.  as  such 
carrier,  as  aforesaid,  or  any  wise  howsoever  by  any  per- 
son or  persons  in  any  manner  qualified  to  kill  game,  con- 
trary to  the  statute  in  such  case  made  and  provided. 
And  the  said  E.  F.,  the  said  informer,  prayed  that  the 
said  S.  C.  M.  might  be  convicted  of  the  said  offence 
above  laid  to  his  charge.  Whereupon  the  said  .S.  C.U* 
having  been  duly  summoned  in  that  behalf  to  answer  the 
said  premises  before  the  said  Justices  afterwards,  to  wit, 
on  the  14th  day  of  November,  in  the  year  aforesaid,  at 
Mlldenhall  aforesaid,  in  the  county  aforesaid,  he,  the 
said  S.  C.  M.,  appeared  and  was  present  before  the  said 
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Juftices  in  {Hirsuance  of  sach  summOBs  for  that  purpose 
issued,  to  answer  to  the  said  charge  contained  in  the 
said  information ;  and  he,  the  said  S*  C  M,,  havmg  heard  v. 

the  same,  was  asked  by  the  said  Justices  if  he  could  say       ^a^^ii* 
any  thing  for  himself  why  he,  the  sai4  S.  C  M.  should 
not  be  convicted  of  the  premises  above  charged  as  afore- 
said, who  thereupon  pleaded,  that  he  wiiis  not  guilty  of 
the  said  offence.     Nevertheless  on  the  said  14th  day  of 
November,  at  &c.  two  credible  witnesses,  to  wit,  J.  F. 
of  &c.  and  J.  M,  of  8cc.,  came  before  the  said  Justices 
in  their  own  proper  persons,  and  before  the  said  Justices 
the  said  J.  M.  and  J.  F.  being  respectively  then  and 
there,  to  wit,  on  &c.,  duly  sworn,  &c.,  the  said  Justices 
then  and  there  having  full  power'  and  authority  to  ad- 
minister the  said  oaths  to  the  said  J.  M.  and  X  F.  in  that 
behalf  severally  deposed,  in  the  presence  and  hearing  of 
the  said  S»  C.  M.  concerning  the  premises  in  the  said 
^formation   specified,  as  follows,  viz.    First,  the  said 
J'  P,  deposed,  &c.  that  he  was  turnpike  gate-keeper  at 
Uden  aforesaid ;  that  on  the  £5th  day  of  Auguit  then 
bst,  and  within  three  months  last  past,  the  said  S.C.M. 
^  and  is,  a  common  carrier,  and  that  the  said  J.  JP.,  on 
the  same  day  saw  the  waggon  of  the  said  S.  C.  M.,  as 
SQch  common  carrier,  stopped  in  the  said  parish  of  Elden, 
in  the  said  county  of  Suffolk;  that  twenty-two  live  phea- 
sants, two  live  partridges,  and  twenty  dead  ones  were 
then  in  the  said  waggon,  and  in  the  possession  of  the  said 
^*  C.  M.  as  such  common  carrier,  as  aforesaid.    And 
the  said  J.  M.  deposed,  &c.  that  he  is  keeper  to  T.  R. 
Esq. ;  that  he  was  present  when  the  said  S*  C.  M.^s  said 
^ggon  was  stopped  as  aforesaid,  and  that  he  searched  it 
>n  consequence  of  a  warrant  from  the^  mayor  of  Thetford 
«nd  by  the  direction  of  Mr.  N.  a  Suffolk  magistrate,  who 
^^  himself  then  and  there  present ;  that  he  found  two 
hampers  and  a  basket  containing  divers,  to  wit,  twenty- 
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1824.        two  live  pheasants,  two  live  partridges,  and  twenty  dead 
ones.    Whereupon  all  and  singular  the  matters  and  things 
t^r  "^     in  the  said  information  and  evidence  contained  being  by 
Marsd.       ijjg  gj^jj  5^  Q^  j^i    j|jg„  heard  and  fully  understood,  be, 

the  said  $.  C.  ilf.,  was  asked  by  the  said  Justices  what 
he  had  to  say  and  offer  in  his  defence  against  the  said  in- 
formation and  offence,  and  in  answer  to  the  evidence 
given  as  above-mentioned,  and  what  he  had  to  say  why  he 
should  not  be  convicted  of  the  premises  so  charged  upon 
him.  And  the  said  S,  C.  M.  said,  that  the  said  partridges 
and  pheasants  so  alleged  to  be  found  in  his  said  waggon, 
were  put  and  remained  there  entirely  without  his  know- 
ledge and  consent.  And  thereupon  J,  C.  of  Theiford, 
in  &c.,  came  before  the  said  Justices  on  the  same  day 
and  year  aforesaid,  at  &c.,  in  his  own  proper  person,  on 
the  behalf  of  the  said  S.  C.  M.,  and  before  the  said  Jus- 
tices, being  then  and  there  duly  sworn,  8cc.,  did  depose 
before  the  said  Justices,  in  the  presence  and  hearing  of 
the  said  E.  P.,  and  of  the  said  5.  C.  M.,  concerning  the 
premises  in  the  said  information  specified  as  follows,  viz. 
That  he  was  in  the  employment  of  the  said  S.  C  Jlf.  as 
book-keeper,  at  Thetford,  on  the  25th  day  of  jluguit 
last ;  that  his  said  master's  waggon  stopped  on  that  day 
at  Thetford  in  its  way  to  London;  that  he,  the  said  J.  C) 
saw  the  waggon  about  six  o'clock  in  the  evening,  and  it 
stopped  about  an  hour  afterwards ;  that  he  saw  nothing 
put  into  the  said  waggon  except  a  hamper  directed  to  the 
Rev.  Mr.  JB.  at  C,  which  he  regularly  entered  and 
booked;  that  the  said  waggon  had  been  in  Thetford 
some  time  before  he  saw  it,  and  that  he  did  not  know 
what  might  have  been  put  into  it,  before  he  saw  it ;  that 
J.  S.  was  the  driver  of  the  said  waggon  who  was  accus- 
tomed to  drive  it;  that  he  had  not  seen  him  since  that 
time;  that  one  Evans  was  with  the  said  J.  S.  as  helper; 
that  he  did  not  examine  the  said  waggon,  nor  did  he 
know  what  was  in  it ;  that  he  did  not  see  any  Norwich 
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eigb-bill^nor  was  he  accustomed  to  see  one,  unless  any        1824. 
)ods  were  left  at  Thetford;  that  the  said  S.  C.  M.  lived 

Normckf  which  is  his  constant  residence;  that  he     *""^.' 
jver  saw  him  at  Thetford  to  see  what  was  put  into  his       Marsh. 
aggon;  and  that  it  was  impossible  for  the  said  S.C.M. 

his  waggoner  or  book-keeper  put  any  thing  into  the 
lid  waggon  at  Thetford  or  on  the  road,  for  him  to  know 
f  it  except  informed  of  it;  that  the  said  waggon  came 
ito  Thetford  considerably  loaded,  but  that  he,  the  said 
IC,  did  not  know  what  was  in  it;  that  he  was  dis- 
nissed  from  his  said  master's  service  about  a  week  from 
he  25th  day  oi  August^  on  account  of  the  game  found  in 
he  said  waggon  on  the  said  25th  day  of  August^  and  he 
lad  uot  been  since  employed  by  the  said  S.C.M. ;  that  he 
ind  his  father  had  been  book-keepers  to  the  said  S.C.M. 
or  forty  years  before.  And  upon  hearing  and  fully  un- 
lerstanding  all  and  every  the  matters  and  things  by  the 
aid  5.  C.  M.  alleged  and  proved  in  his  defence,  touching 
he  premises  in  the  said  information  specified,  inasmuch 
^  the  said  5.  C.  M.  hath  not  adduced  any  evidence  of 
he  said  pheasants  and  partridges  having  been  sent  a» 
foresaid  by  any  person  or  persons  qualified  by  the  laws 
>f  this  realm  to  kill  or  destroy  game,  or  to  have  the  said 
•heasants  or  partridges  in  his  possession  as  aforesaid,  it 
oanifestly  appeared  to  the  said  Justices  that  the  said 
>•  C.  M.  was  guilty  of  the  premises  above  charged  upon 
im  in  the  said  information,  it  was  therefore  adjudged 
y  the  said  Justices,  upon  the  testimony  of  the  said  J.  F. 
Qd  J.  M.  credible  witnesses  as  aforesaid,  upon  their 
sveral  oaths  before  the  said  Justices  taken  as  aforesaid, 
lat  the  said  S.  C.  M.  on  the  25th  day  of  August  in  the 
ear  aforesaid  and  within  three  months  last  past,  at  the 
wish  of  Elden  aforesaid,  in  the  county  of  Suffolk  afore- 
ud,  not  being  qualified  as  aforesaid,  or  in  any  manner 
^  to  do,  but  then  and  there,  being  a  common  carrier, 
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1824.       unlawfully  had  in  his  custody  and  possession  as  su< 

^^^^t^        carrier  aforesaid,    the   said  twenty-two   pheasants  ai 
The  King  ,  ,  ,  j  • . 

V,  twenty-two  partridges,  the  same  pheasants  and  partridge 

Marsr.  g^  jjj  jjjg  ijimdg  Qf  tiie  said  S,  C,  M.,  not  having  be 
sent  as  aforesaid  by  any  person  or  persons  qualified 
kill  the  game,  contrary  to  the  form  of  the  statute  in  tfa 
case  made  and  provided.  And  thereupon  the  said  Ju 
tices,  on  8cc.  at  &c.  did  convict  the  said  5.  C.  M.  of  tl 
offence  aforesaid,  in  and  by  the  said  information  charg< 
against  him,  and  the  said  S.  C.  M.  was  convicted  there 
by  the  said  Justices,  upon  the  oaths  of  two  credib 
witnesses,  according  to  the  form  of  the  statute  b  tfa 
case  made  and  provided,  and  the  said  Justices  did  a 
judge  that  the  said  $.  Cs  M.  for  his  offence  aforesai 
had  forfeited  the  sum  of  c£220  of  lawful  money  of  Grre 
Britain,  (that  is  to  say,)  the  sum  of  51.  for  each  of  tl 
said  pheasants  and  partridges.  And  they  did  adjudg 
that  one-half  of  the  said  sum  of  £220  he  paid  to  i 
said  informer,  the  said  E.  F.,  and  the  other  half  of  tl 
said  sum  of  £9,20  be  paid  to  the  poor  of  the  parish 
Elden  aforesaid,  where  the  said  offence  was  committe 
according  to  the  form  of  the  statute  in  that  case  ma* 
and  provided.     In  witness,  &c.  (a) 

Scarlett  now  moved  to  quash  the  conviction  for  X\ 
•bjections ;  first,  that  the  information  does  not  negati 
the  defendant's  being  a  person  quaUfied  to  kill  gam 
and  second,  that  the  information  does  not  aver  that  t 
defendant  had  the  game  in  his  possession  '^  knowing!) 

(a)  This  coDviction  had  been  settled  by  Counsel,  in  order  to  rai 
the  questions  for  the  opinion  of  the  Court.  When  the  con^icti* 
was  drawn  up  originally,  the  Justices  had  omitted  to  set  out  the  e* 
dence  for  the  defendant,  whereupon  in  Easter  Term  last  a  mand 
mus  was  moved  for  to  command  them  to  set  out  the  evideooe  ( 
both  sides,  pursuant  to  the  directions  of  the  statute  3  Geo.  4.  d 
On  serving  the  rule  nisi  for  a  mandamus,  it  was  agreed  between  ti 
parties  that  that  proceeding  should  be  abandoned  upon  a  proper  ooi 
vicdon  being  drawn  up,  to  give  the  defendant  an  opportmi^^ 
taking  the  opinion  of  the  Court  as  above-mentioned.  Vide  A  > 
Kir,  post. 
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His  being  a  summary  proceeding,  by  which  the  de- 
fendant is  to  be  convicted  of  a  crime,  the  Court  must 
not  only  be  satisfied  that  the  case  is  within  the  very  v, 

words,  but  also  within  the  scope  and  object  of  the  sta-  Marsh. 
tute.  As  to  the  first  objection,  it  is  clear,  that  if  the 
defendant  was  a  person  qualified  to  kill  game,  his  having 
the  game  in  his  possession,  even  though  in  the  character 
of  a  carrier,  would  be  no  offence ;  and  therefore  it  was 
necessary  that  the  information  should  negative  his  quali- 
fication. In  convictions  upon  the  statute  5  Attn.  c.  14. 
it  is  the  invariable  practice  to  negative  the  qualifications 
therein  mentioned,  and  convictions  have  been  frequently 
quashed  for  want  of  such  negation.  [Litlledale,  J.  The 
only  exception  in  the  statute,  as  it  respects  carriers,  is, 
^  unless  such  game,  in  the  hands  of  such  carrier,  be  sent 
up  by  person  or  persons  qualified  to  kill  game."]  That 
may  be  so ;  b«t  still,  if  a  carrier  be  qualified  to  kill  game, 
he  may  send  up  the  game  killed  by  himself,  in  his 
own  waggon,  and  therefore  his  qualification  ought  to 
have  been  negatived  in  the  information.  [Abbott,  C.  J. 
Then  he  would  not  have  it  in  his  possession,  in  his  trade 
and  business  '^  as  carrier,^'^  At  all  events  this  objection 
r  is  well  worthy  of  consideration.  Then,  secondly,  it 
ought  to  be  shewn,  affirmatively,  that  the  defendant  had 
this  game  in  his  possession  ^^  knowingly."  A  guilty 
bowledge  is  essential  to  constitute  an  offence  within 
this  statute.  There  is  certainly  nothing  in  the  evidence 
set  out,  to  shew  that  the  defendant  knew  that  the  game 
Was  in  his  waggon,  or  that  the  circumstance  ever  came  to 
lus  knowledge  until  after  it  was  seized.  Consistently 
with  the  evidence  it  was  put  into  the  waggon  by  his  ser- 
vant without  any  privity  whatever  on  his  part.  If  that 
be  so,  then  there  is  no  offence  committed,  for  the  master 
ia  not  answerable  for  the  crime  of  his  servant.  Admitting 
that  it  may  be  difficult  for  the  informer  to  prove  know- 
ledge, still  it  was  incumbent  on  the  Justices  to  state,  as 
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matter  of  averment,  that  the  defendant  had  possession  of 
a-h^Kll^G     ^^®  Sa«ne  knowingly. 


V. 

Marsh. 


Abbott,  C.J. — I  am  of  opinion,  that,  notwithstanding 
the  objections  urged,  we  ought  to  affirm  this  conviction. 
There  are  two  objections  taken  to  the  form  of  the  infor- 
mation: first,  that  it  does  not  negative  the  defendant 
being  a  person  qualified  to  kill  game;  and  secondy  that 
it  does  not  aver  that  he  had  the  game  in  his  possession 
knowingly.  As  to  the  first,  I  am  clearly  of  opinion  that 
it  was  quite  unnecessary  to  negative  in  the  information 
that  the  defendant  was  a  qualified  person ;  because  whe- 
ther qualified  by  law  to  kill  game  or  not,  if  he  had  the 
game  in  his  possession  in  the  way  of  his  trade  or  busi- 
ness as  a  carrier,  he  would  undoubtedly  come  vrithin 
the  provisions  of  this  act  of  parliament;  for  otherwise 
we  must  say  that  an  unqualified  carrier  is  liable,  but  a 
carrier  who  happens  to  be  qualified  to  kill  game  is  not 
liable  to  any  penalty,  although  each  does  the  very  same 
thing.  As  to  the  second  objection,  I  am  also  of  opinion, 
that  the  information  need  not  have  charged  the  defendant 
with  having  the  game  in  his  possession  as  a  carrier 
"  knowingly."  The  language  of  the  statute  is,  "  if  any 
higler,  chapman,  carrier.  Sac,  shall  have  in  liis  or  theif 
custody  or  possession  any  hare,  pheasant,  partridge,  &c< 
he  or  they  shall,  upon  conviction,  forfeit,  &c."  Tlie  act 
does  not  say  *'  if  any  carrier  shall  knowingly  have ;"  but 
*'  if  he  shall  have ;"  and  we  can  very  easily  understand 
why  the  legislature  did  not  use  the  word  "  knowingly  f 
because  if  they  had,  it  would  have  the  effect,  in  all  cases, 
of  casting  the  burthen  on  the  prosecutors  of  proving  lh«t 
which  would  perhaps  be  incapable  of  proof,  namely, 
that  the  master-carrier,  who  lived  at  one  end  of  the 
journey,  was  privy  to  every  thing  that  passed  on  the  road 
during  die  progress  of  the  waggon  to  its  destination.  J 
would  not  be  sufficient  therefore  for  the  carrier,  in  thi* 
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paiticular  instaDce,  to  say,  '^  I  did  not  know  that  the 
basket  of  game  was  put  into  my  waggon;  I  know  nothing 
about  it."     1  agree  that  if  the  carrier  could  shew  that  the     '     v, 
game  had  been  put  into  the  waggon  without  his  privity,       Marsh. 
contrary  to  his  orders,  and  in  fraud  of  him  by  his  servant, 
for  the  benefit  of  the  servant  only,  it  would  be  a  valid 
defence;  but  that  must  come  from  the  other  side.    The 
question  then  is,  whether  there  is  sufficient  stated  on  the  . 
record  to  sustain  this  conviction.     It  is  very  properly 
urged,  that  we  are  to  see  whether  the  evidence  adduced 
on  the  part  of  the  prosecution  shews  a  prim&  facie 
case  to  charge  the  defendant ;  for  if  it  does,  then  the  bur- 
then is  cast  upon  the  defendant  to  negative  it.     The 
effect  of  the  evidence  was  for  the  consideration  of  the 
Justices,  and  not  for  our  judgment.    Now  the  evidence 
is,  that  in  the  course  of  a  journey  performed  between 
Norwich  and  London,  two  hampers  and  a  basket  con- 
taining a  considerable  quantity  of  game  are  found  in  the 
defendant's  waggon.    That  is  prim&  facie  evidence  that 
they  are  in  his  possession  as  a  carrier,  for  they  are  in  that 
carriage,  by  which  his  trade  and  business  as  a  carrier  is 
conducted.   If  then  there  was  a  prim&  facie  case  thus  made 
out,  has  it  been  rebutted  sufficiently  for  us  to  say  that 
the  defendant  was  clearly  entitled  to  an  acquittal  i    I  am 
not  prepared  to  say  that  it  was,  nor  am  I  at  liberty  to 
iiold  that  the  Justices  have  done  wrong  in  the  conclusion 
they  have  drawn  from  the  evidence.     But  what  does  the 
defendant's  case  shew :  It  shews  only  that  some  person 
at  Thetford  did  not  see  the  game  in  the  waggon  when  it 
stopped  at  that  town.    Where  and  when  it  was  put  in 
was  not  proved;  and,  for  aught  that  appeared  to  the  Jus- 
tices upon  the  inquiry  before  them,  these  hampers  and 
the  basket  might  have  been  put  into  the  carriage  at  Nor- 
wich,  and  entered  in  the  weigh-bill  with  other  goods,  or 
put  into  the  waggon  at  some  intermediate  town  or  place 
between  Norwich  and  London,    The  defendant  might 
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1824.        have  produced  the  weigh-bill  to  shew  that  the  fact  was 

^■^^^^       not  so,  or  he  might  have  proved  many  more  circimi- 

1^.  stances  in  bis  favour  than  he  did.     Not  being  able  to 

Maesh.       shew  that  the  game  was  put  into  the  waggon  contrary  to 

his  order,  then  that  which  I  consider  to  be  a  priml^  fade 

case  was  made  out  by  the  informer  and  lefl  unanswered, 

namely,  that  he  has  in  his  carriage,  in  the  progress  of  a 

journey,  a  quantity  of  game,  which  he  must  be  presumed 

to  have  in  his  possession  as  a  carrier,  unless  be  shews 

the  contrary.     For  these  reasons  I  am  of  opinion  that 

the  conviction  must  be  affirmed. 

Bayley,  J. — I  am  of  the  same  opinion.  Tlie  rule  as 
to  convictions  is  this ;  the  information  must  bring  the 
case  within  the  words  of  the  clause  which  imposes  the 
penalty,  and  must  negative  any  qualification,  if  there  be 
any  ;  but  generally  speaking,  it  is  sufficient  to  charge  the 
offence  in  the  language  in  which  the  legislature  has  pro- 
hibited it.  Now  trying  this  conviction  by  that  rule,  it  is 
clearly  not  necessary  to  negative  a  carrier's  qualification 
to  kill  game,  nor  to  allege  knowledge,  if  game  is  found 
in  his  possession.  The  words  of  the  statute  are,  ^  if 
any  carrier  shall  have  in  his  possession,  &c." ;  not  ^' ii 
any  unqualified  carrier'^ ;  and  when  the  charge  is  in  car- 
rying game  from  an  unqualified  person  to  a  given  place, 
the  mischief  is  exactly  the  same  whether  the  carrier  is 
qualified  or  unqualified,  and  therefore  there  can  be  nc 
reason  for  the  distinction  between  a  qualified  and  unqua* 
lified  carrier.  Then  as  to  the  averment  of  knowledge 
the  clause  itself  says  nothing  as  to  knowledge.  If  the 
word  *'  knowingly"  had  been  introduced  into  the  claase. 
undoubtedly  knowledge  must  have  been  averred  in  the 
information,  and  some  evidence  must  have  been  given 
on  the  part  of  the  informer  to  shew  the  act  complained 
of  was  committed  with  the  defendant's  privity.  But  in 
this  case  I  do  not  think  that  either  such  averment  or  evi- 
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dence  was  necessary.     It  was  quite  enough  for  the  in-        1824. 
former  to  prove  that  the  defendant,  being  a  carrier,  had^ 
io  the  language  of  the  act,  ^'  in  his  custody  or  posses-  v. 

sion,"  the  things  prohibited.  After  such  proof  it  was  Marih. 
for  the  defendant  to  shew  such  a  degree  of  ignorance  as 
would  excuse  him ;  but  that  must  come  by  way  of  de- 
fence on  his  part.  It  was  clearly  proved  that  the  game 
Id  question  was  found  in  the  waggon  of  the  defendant. 
That  is  prim^  facie  evidence  that  they  were  in  his  cus- 
tody or  possession  in  his  character  of  carrier.  It  esta- 
blishes a  prim&  facie  case  to  be  rebutted  by  the  defend- 
ant; and  in  considering  how  it  is  to  be  rebutted  we  are 
to  attend  to  the  species  of  evidence  which  would  have 
been  admissible,  provided  he  was  really  innocent.  He 
only  calls  one  witness  from  Thetford,  who  says  that  the 
w^on  came  loaded  to  that  place.  What  it  contained 
be  does  not  know.  Then,  as  far  as  we  can  judge,  the 
waggon  might  at  that  time  have  contained  the  hampers  iu 
faestion.  Why  then  they  might  have  been  put  in  with 
tbe  knowledge  or  the  authority  of  the  defendant,  or  they 
ought  have  been  wrongfully  put  in  by  his  servants  with- 
out his  knowledge.  If  the  latter  was  the  fact,  could  he 
not  have  called  somebody  from  Norwich  to  shew  how  the 
Waggon  was  loaded  at  that  place,  and  satisfy  the  justices, 
^  he  could,  that  he  had  been  imposed  on,  and  that  he 
Was  ignorant  of  any  such  hampers  having  been  put  into 
tbe  waggon  f  The  weigh-bill  would  have  been  a  material 
piece  of  evidence,  but  that  was  not  produced.  There 
may  be  some  cases  in  which  the  fraud  of  the  waggoner 
in  taking  up  articles  of  diis  description  without  his  mas- 
k's knowledge  would  be  a  protection  to  the  latter,  pro- 
^d  it  could  be  made  out  to  the  satisfaction  of  the 
BKigistrates.  Here  the  defendant  gave  no  evidence  to 
febut  the  prim&  facie  case  made  out  against  him,  and 
^  magistrates  have,  in  my  opinion,  drawn  the  right 
conclusion. 


The  Kino 

V. 

Mabsh. 
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LiTTLEDALEy  J.  (a). — I  am  also  of  opinion  that  it 
was  not  necessary  to  negative  the  defendant's  qualifica- 
tion.   The  second  clause  of  the  5  Ann.  c.  14.  on  which 
the  conviction  is  founded^  contains  no  other  exception 
than  this,  namely,  ''  unless  such  game  in  the  hands  of 
such  carrier  be  sent  up   by  person  or  persons  quali- 
fied to  kill  the  game."     Now  this  exception  is  negatived 
in  this  conviction.     The  introduction  of  that  particular 
exception  into  the  clause  shews  clearly  that  whether  the 
carrier  be  qualified  or  not  to  kill  the  game,  still  if  he  has 
game  in  his  possession,  qu^  canier,  he  is  liable  to  the 
penalty,  unless   he  can  shew  an   innocent   possession. 
This  clause  is  not  framed  like  the  ^th,  which  is  directed 
against  unqualified  persons  using  dogs  or  guns  to  destroy 
game,  in  which  case  it  is  necessary  to  negative  the  qua- 
lification in  the  conviction.     Then  as  to  the  averment  of 
knowledge :  in  the  first  place,  I  doubt  very  much  whe- 
ther, upon  the  general  merits  of  the  case,  the  defendant's 
knowing  or  not  knowing  that  the  game  was  in  his  wag- 
gon (except  under  particular  circumstances)  would  be 
any  defence  whatever.     I  take  it  to  be  a  general  rule  that 
where  a  thing  is  done  by  a  man's  servant  for  the  benefit 
of  the  master,  the  master  is  liable  for  what  is  done.    He 
is  answerable  for  the  publication  of  a  libel  by  his  servant; 
for  a  nuisance  committed  by  his  servant  in  the  regular 
course  of  his  employment ;  and  for  the  sale  of  things  by 
his  servant,  which  ought  to  have  a  stamp,  though  he  has 
no  knowledge  of  the  act  done.     Perhaps,  indeed,  if  it 
had  been  distinctly  proved  in  this  case  that  the  master 
had  given  directions  to  his  servant  to  be   particularly 
cautious  not  to  take  any  game  into  the  waggon,  a  ques- 
tion might  arise  whether  the  master  would  be  criminally 
answerable  or  not,  if  the  servant  had  violated  his  orders* 


(0)  Holrcyd,  J.  was  gone  to  chambers. 
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But  at  all  events,  the  finding  the  game  in  his  waggon  is 
)rim&  facie  evidence  that  he  knew  it  was  there.  I  think, 
lowever,  in  the  second  place,  that  it  was  not  necessary  to 
ntroduce  the  word  **  knowingly''  into  the  information, 
nasmuch  as  that  word  is  not  to  be  found  in  that  section 
of  the  statute  upon  which  the  conviction  has  taken  place ; 
and  as  a  general  rule,  both  as  to  indictments  and  decla- 
rations, it  is  sufficient  to  pursue  the  words  of  the  statute. 
The  words  of  tliis  statute  have  been  pursued,  and  that 


is  enough. 


Conviction  affirmed  (a). 


Nolan  and  Chittif  were  to  have  argued  in  support  of 
thecoiivictiou. 

(a)  Vide  Ilex  v.  Slone^  1  East,  639.  aad  He*  v.  Turner^  5  M.  &  S. 
206.  1  T.  11.  144.  and  1  B.  &  P.  468. 


Simpson  v.  Routh  and  others. 

Assumpsit  for  money  had  and  received.  Pleas, 
first,  the  general  issue ;  and  second,  a  tender,  and  issue 
tbcreon.  At  the  trial  before  Holroyd,  J.  at  the  last  York- 
ihire  Assizes,  the  case  on  the  part  of  the  plaintiff  was 
this :  The  defendants,  being  overseers  of  the  parish  of 
Hemmiiighrough,  of  which  the  plaintiff  was  a  rated  in- 
habitant, had  distrained  the  goods  of  the  plaintiff,  by 
virtue  of  the  warrant  of  a  Justice  of  Peace  granted  to 
tbem  pursuant  to  the  statute  27  Geo.  2.  c.  20.  for 
vrears  of  poor's  rates.  The  levy  and  sale  were  regularly 
conducted,  and  after  payment  of  the  arrears  of  rates, 
snd  of  the  expenses  itttending  the  distress,  8cc.  a  surplus 
remained  in  the  hands  of  the  defendants,  for  which  the 
action  was  brought.     It  was  found  by  the  jury  that  the 


A  formal  de- 
mand is  ne- 
cessarjf  before 
an  action  can 
be  maintained 
against  over- 
seers for  the 
surplus  arising 
from  a  distress 
for  poor's 
rates,  under 
27  G.  2.  c.  20. 
8.  2 ;  and  a 
plea  of  tender, 
which  is  found 
not  to  cover 
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defendants'  plea  of  tender  did  not  cover  the  whole  of 
the  plaintiff's  demand,  but  in  fact  left  a  balance  of 
thirteen  shillings  still  due  to  him.  It  was  contended, 
however,  for  the  defendants,  that  the  plaintiff  must  be 
nonsuited,  inasmuch  as  there  had  been  no  formal  demand 
of  the  surplus  before  action  brought,  pursuant  to  sec.  2. 
of  the  statute.  The  learned  judge  thought  the  objection 
tenable,  and  nonsuited  the  plaintiff,  with  leave  to  move 
to  enter  a  verdict  for  thirteen  shillings,  if  the  Court 
should  be  of  opinion  that  a  formal  demand  was  not  ne- 
cessary. 


X).  F.  Jones  now  moved  accordingly  to  set  aside  the 
nonsuit  and  enter  a  verdict  for  thirteen  shillings.     It  was 
quite  clear  that,  previous  to  the  passing  of  the  statute, 
the  action  would  have  been  maintainable  at  common 
law  without  a  demand,  and  as  the  statute  contained  no 
express  provision  that  a  demand  should  be  made,  none 
was  now  necessary.     But  if  the  second  section  could  be 
construed  as  implying  the  necessity  of  a  demand,still  it  could 
mean  only  such  a  demand  as  the  action  itself  imported.  To 
call  upon  a  plaintiff  under  such  circumstances  to  make  a 
formal  and  specific  demand,  would  be  to  impose  great 
hardship  and  inconvenience  upon  him,  because  it  was 
out  of  his  power  to  ascertain  what  precise  sura  remained 
in  the  hands  of  the  parish  officers,  whereas  they  mus^ 
from  their  situation  and  office,  know  what  the  surplus 
really  was,  and  could  not  in  fact  require  any  informatioB 
or  notice  from  the  plaintiff  on  that  subject.     IBayley,  J' 
A  general  demand  of  the  surplus,  if  any,  might  be  suffix 
cient,  but  surely  the  parish  officers  are  entitled  to  some 
notice  before  they  are  burdened  with  the  consequences 
of  an  action.     Abbott^  C.  J.  The  plaintiff  need  not  be 
in  any  uncertainty   as  to   the  amount  of  the   surplus^ 
because  the  statute  authorizes  him  to  have  a  copy  of  the 
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account.     Besides  is  it  quite  so  clear  that  a  demand  was 
not  necessary  at  common  law  before  the  passing  of  the 
act?]     Umphelby  v.  McLean  (a)  seems  decisive  to  shew 
that  no  notice  or  demand  was  requisite,  either  with  or 
without  reference  to  this  act  of  parliament.     [Bay ley,  J . 
That  was  a  very  different  case  from  the  present.     The 
action  there  was  founded  upon  a  different  act  of  parlia- 
ment, and  was  brought  to  recover  the  amount  of  an  ex- 
cessive charge  made  by  the  defendants  as  tax-collectors, 
for  the  expenses  of  the  distress.]     The  cases  in  principle 
are  the  same ;  there  the  defendants  improperly  withheld 
a  sum  of  money  under  the  pretence  of  its  having  been 
expended  in  the  costs  of  the  distress  ;  and  here  the  de- 
fendants withhold  the  sum  of  thirteen  shillings,  which 
the  plaintiff  claims  as  the  surplus  in  their  hands,  on  pre- 
tence that  a  smaller  surplus  is  in  fact  due.     It  was  the 
duty  of  the  defendants,  so  soon  as  the  account  was  made 
up,  to  pay  over  the  balance  to  the  plaintiff,  and  *'  where 
^  mere  duty  is  promised  to  be  paid  upon  request,  no  ac- 
tual request  is  necessary,  but  the  bringing  of  the  action 
18  a  sufficient  request.*'  Birks  v.  Trippett  (6).     Upon 
this  latter  authority  it  is  clear  that  the  present  action  is 
uiaintainable. 


Abbott,  C.  J. — It  is  not  necessary  to  decide  how  the 
law  stood  with  reference  to  the  question  now  raised 
before  the  passing  of  27  Geo.  2.  c.  20.  because  it  is 
quite  clear,  from  the  language  of  the  second  section  of 
that  act,  that  a  demand  of  the  surplus  claimed  must  be 
nmde  before  the  action  for  the  recovery  of  it  is  brought. 
The  words  are,  '^  the  overplus  (if  any)  after  such  chaises, 
uid  also  the  said  penalty  or  sum  of  money,  shall  be  fully 
satisfied  and  paid,  shall  be  returned,  on  demand^  to  the 
owner  of  the  goods  and  chattels  so  distrained,^'  which 

{a)  1  B.  &  A.  42.  (b)  1  Saund.  32. 
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must  necessarily  apply  to  a  demand  made  before  action 
brought.  Such  a  provision  was  quite  requisite  for  the 
protection  of  parish  officers  from  unfounded  and  vex- 
atious suits  at  law.  The  party  distrained  upon  may, 
before  the  account  is  made  up,  remove  to  a  distant  part 
of  the  country,  and  then,  if  no  demand  were  necessary, 
the  only  means  by  which  the  parish  officers  could  secure 
themselves  from  an  action,  would  be  to  seek  out  the  party 
at  whatever  distance,  and  tender  him  the  overplus,  which 
would  be  an  unjust  and  insupportable  burden.  This 
case  does  not  fall  within  the  rule  laid  down  in  the  case 
cited  from  Saunders ;  for  here,  until  a  demand  has  been 
made,  no  duty  attaches  upon  the  officers  to  repay  the 
balance,  and  consequently  no  action  can  lie  to  recover  it. 
The  fact  of  the  tender  made  by  the  defendants,  does  not 
seem  to  me  to  vary  the  case,  because  a  tender  does  not 
confer  upon  the  plaintiff  a  right  of  action  for  a  larger 
sum  than  that  actually  tendered,  and  cannot  be  construed 
as  an  admission  of  a  debt  due  beyond  that  sum ;  but  here 
the  plaintiff  has  declared  upon  a  debt  exceeding  the 
amount  of  the  tender.  For  these  reasons  I  am  of  opi- 
nion that  the  nonsuit  was  right. 


Bayley,  J. — I  have  no  doubt  upon  this  act  of  par- 
liament, that  a  previous  demand  was  necessary  to  entitle 
the  plaintiff  to  recover ;  and  I  am  very  much  disposed  to 
say  that  if  there  had  been  no  such  provision  in  this  act, 
a  demand  would  have  been  equally  necessary  at  common 
law.  There  is  no  express  contract  existing  between  these 
parties ;  there  is  no  duty  or  obligation  resting  upon  the 
defendants  ex  contractu.  In  distraining  something  more 
than  the  precise  sum  requisite  to  cover  the  arrears,  the 
parish  officers  act  from  unavoidable  necessity,  and  they 
are  entitled  therefore  to  notice  before  they  are  visited 
with  the  burdensome  consequences  of  an  action.     They 
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are  acting  in  the  discharge  of  a  public  duty,  and  are  not 
bound  to  travel  all  over  England  to  pay  over  the  surplus 
remaining  in  their  hands.     It  is  said  that  bringing  the 
action  is  a  sufficient  demand.     If  that  be  so,  then  the 
overseers  will  always  be  liable,  for  levying  a  farthing 
more  than  is  due,  to  pay  the  costs  of  the  commencement 
of  an  action.    That  would  be  a  most  unreasonable  pro- 
position.    The  only  difficulty  that  presses  upon  my  mind 
arises  from  the  proof  of  the  tender.     The  object  of  the 
legislature  in  providing  that  a  demand  should  be  made, 
was  to  prevent  litigation,  by  enabling  the  officers  to  refund 
the  overplus  before  any  action  is  commenced.     Where  a 
demand  has  been  made,  it  clearly  becomes  their  duty  to 
pay  over  the  whole  surplus,  and  if,  without  any  demand, 
the  defendants  thought  proper  to  tender  less  than  was 
really  due,  I  confess  that,  as  at  present  advised,  it  seems 
to  me  that  no  subsequent  demand  would  be  necessary, 
at  least  for  the  sum  actually  tendered.     Upon  this  par- 
ticular point  1  entertain  considerable  doubt,  and  therefore 
give  no  decided  opinion ;  but  upon  the  general  question 
1  fully  concur  with  my  Lord  Chief  Justice  in  thinking 
that  the  plaintiff  was  properly  nonsuited. 


LiTTLEDALE,  J. — I  think  a  previous  demand  of  the 
overplus  was  necessary  to  support  this  action.  There 
^^  no  duty  ex  contractu  iniposed  upon  the  defendants, 
ansmg  from  the  nature  of  the  dealings  between  the  par- 

• 

^'^8;  if  there  had  betfb,  the  case  would  have  stood  on 
^^17  different  grounds.  The  statute  expressly  requires  a 
demand.  If  the  defendants  had  neglected  a  duty  to  pay 
^his  money  which  attached  upon  them  ex  contractu,  the 
action  would  have  been  a  sufficient  demand,  even  within 
^^  statute ;  but  where  the  defendants  owe  only  a  public 
^tity,  an  actual  demand  is  necessary,  in  order  to  make 
Aat  duty  attach.     With  respect  to  the  tender,  I  agree 
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with  my  Lord  Chief  Justice^  that  it  makes  no  alten 
in  the  case,  because  the  tender  of  a  smaller  sum  i 
admission  of  a  larger  sum  being  due,  as  has  been  rec( 
decided  (a).  It  only  admits  the  defendant's  liabilii 
pay  so  much  money.  On  both  points,  therefore,  I 
cur  in  thinking  that  this  action  is  not  maintainable. 

HoLROYD,  J.  said  he  was  of  the  same  opinion, 
added,  that  at  the  trial  he  had  at  first  declined  to  non 
in  order  to  give  the  plkintiff  an  opportunity  of  ente 
into  the  items  of  the  account,  intending  to  reserve 
question  of  formal  demand,  for  the  opinion  of  the  C< 
It  appeared,  his  Lordship  said,  that  the  sum  tendered 
refused  by  the  plaintiff,  not  on  the  ground  of  its  b 
too  small,  but  because  it  was  tendered  too  late. 

Rule  refuses 

(a)  Vide  Rivers  v.  Griffiths.    Aote,  vol.  i.  {il5. 


Reed  v.  The  Inhabitants  of  the  Hundred 

Gainsbuuy. 

To  support  an  ACTION  on  the  9  Geo.  1 .  c.  22.  s.  8.  against  the  1 

dred  of  Gainshuri/,  in  Somersetshire,  to  recover  the  v 
of  a  stack  of  com,  the  property  of  the  plaintiff,  alk 
to  have  been  wilfully,  maliciously  and  feloniously  sei 
fire  and  consumed,  by  some  person  or  persons  unkn* 
to  the  plaintiff.  At  the  trial  before  Busartquet,  S 
at  the  last  Taunton  Assizes,  it  appeared  in  evidence, 

sufficient  to  give  such  evidence  as  may  reasonably  induce  the  jury  to  believe 
the  fire  was  wilful  and  malicious.  Where  a  declaration  upon  this  act  alleged  tin 
tice  of  the  fire  to  have  been  given  to  the  parish,  instead  of  to  the  tawny  vUlag 
hamletfM  required  by  the  statute :  Held,  that  the  objection  was  cured  by  the  ver 
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the  stack  in  question  was  destroyed  by  fire,  on  Christmas 
Eve,  1823.  The  stack  was  situate  in  the  angle  of  an 
mclosed  field,  at  the  junction  of  two  roads,  a  few  yards  v. 

distant  fix)m  the  highway.     No  direct  evidence  was  given  j        *® 
that  the  stack  was  wilfully  and  maliciously  ignited,  and    ^     of 
the  only  proof  from  which  a  wilful  and  malicious  act 
could  be  implied,  was,  that  some  of  the  inhabitants  of  the 
neighbourhood,  returning  home  from  their  Christmas  fes- 
tivities, about  two  in  the  morning,  saw  two  strange  men 
standing-  talking  together,  by  a  gate  which  led  into  the 
close  where  the  stack  was  situate.    The  men  were  not 
spoken  to  by  the  passengers,  but  in  a  short  time  after- 
wards the  stack  was  observed  to  be  in  flames,  and  was 
sooD  consumed.     It  was  contended,  on  the  part  of  the 
defendants,  that  this  evidence  was  insufficient  to  go  to 
the  jury,  to  shew  that  the  stack  had  been  wilfully  and 
inaliciously  set  on  fire,  so  as  to  entitle  the  plaintiff  to 
recover.     The  learned  judge  thought  there  was  sufficient 
evidence  from  which  the  jury  might  reasonably  draw  the 
conclusion  that  the  stack  was  wilfully  set  on  fire,  and  left 
the  case  to  them  with  that  direction.    The  jury  found 
for  the  plaintiff,  damages  ^100. 

^ilde  now  moved  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial  granted,  or  why  the  judgment 
should  not  be  arrested.    In  support  of  the  first  part  of 
his  motion,  he  contended  that  there  was  no  evidence 
fn>m  which  the  jury  could  reasonably  draw  the  conclu- 
sion, that  the  fire  was  wilful  and  malicious.    Admitting, 
that,  in  support  of  this  action,  the  same  positive  and  direct 
proof  would  not  be  required  as  in  a  prosecution  against 
a  person  for  the  felony,  still  there  ought  to  be  such  co- 
gent evidence  as  could  leave  no  room  for  the  jury  to 
donbt  that  the  fire  was  wilfully  and  maliciously  kindled. 

VOL.  II.  o 
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Now  for  any  thing  that  appeared,  this  fire  might  have 
-  arisen  from  accidental  causes,  particularly  at  that  season 

V,  of  the  year,  when  the  inhabitants  of  the  surroundiug 

Inhabitants  '^C'gl*l>0"rhood  were  returning,  perhaps,  with  lighted  to* 
of  bacco  pipes,  from  their  Christmas  festivities.     No  proof 

whatever  was  given  of  the  manner  in  which  the  fire  was 
kindled.     All  the  evidence  was  consistent  with  an  inno- 
cent cause  of  misfortune  ^  and  in  the  absence  of  any 
proof  of  an  unlawful  act,  the  jury  ought  not  to  be  directed 
to  draw  a  conclusion  which  the  evidence  could  not  fairlj 
warrant.     The  onus  lay  upon  the  plaintiff  to  give,  at 
least,  reasonable  evidence  of  a  wilful  and  malicious  act, 
before  the  hundred  could  be  charged.   Then  in  support  of 
the  motion  to  arrest  the  judgment,  he  submitted  that  the 
declaration  was  ill,  for  not  pursuing  the  language  of  the 
statute.     The  allegation   in  the  declaration  was,  that 
notice  of  the  fire  was  given  within  two  days,  to  the  in- 
habitants of  the  parishf  near  the  place,  &c.  instead  of  the 
"  town,  village,  or  hamlet,''  which  are  the  words  of  the 
act.     It  is  quite  obvious  that  the  legislature  intended  that 
the  notice  should  be  given  to  the  inhabitants  of  a  place 
where  there  is  a  congregation  of  houses,  and  where  the 
transaction  may  become  immediately  notorious,  and  en- 
able the  inhabitants  to  raise  the  country  by  hue  and  cry 
upon  the  felons,  if  a  felony  was  actually  committed. 
This  could  not  be  so  well  answered,  by  giving  notice  to 
the  parish,  which  is  a  mere  ecclesiastical  division,  and  in 
which  there  may  be  but  very  few  inhabitants.     The 
omission  of  the  word  "  parish"  in  the  statute,  shews  that 
the  legislature  considered  a  notice  to  the  parish  insuffi- 
cient.    It  is  alleged  in  the  declaration,  that  the  notice 
was  given  "according  to  the  form  of  the  statute."    This 
was  not  so,  and  therefore  it  is  a  good  objection  in  arrest 
of  judgment.     The  statute,  though  remedial  as  to  the 
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plaintiff,  is  strictly  penal  as  to  the  defendant,  and  ought 

to  be  construed  accordingly.     Norris  v.  The  Hundred  of 

Gawtry  (a).  «. 

The 
Inhabitants 
Abbott,  C.  J. — I  am  of  opinion  that  there  is  no  ground    _     of 

either  for  granting  a  new  trial,  or  for  arresting  the  judg- 
ment.    In  order  to  support  the  allegation,  that  the  fire 
was  wilful  and  malicious,  it  is  not  necessary  to  give  dis- 
tinct and  positive  evidence  of  a  wilful  and  malicious  act. 
It  is  enough,  if  reasonable  evidence  be  adduced  to  satisfy 
the  minds  of  the  jury,  that  it  did  not  arise  from  an  acci- 
dental or  innocent  cause.    Under  the  circumstances  of 
the  present  case,  there  is  no  reason  to  suppose  that  the 
fire  proceeded  from  an  internal  cause.     In  another  part 
of  tlie  year,  if  the  com  had  been  stacked  in  a  damp  state, 
or  if  there  had  been  a  storm  accompanied  with  lightning, 
possibly  a  fire  might  have  occurred  from  either  of  those 
causes ;  but  considering  that  this  fire  took  place  in  the 
<l^pth  of  winter,  and  that  the  stack  was  in  such  a  situation 
that  no  person  passing  along  the  road  could,  through 
c^elessness  or  accident,  communicate  a  fire  to  it,  I  think 
there  was  reasonable  evidence  from  which  the  jury  might 
pi'esume  that  the  fire  was  wilful  and  malicious.    Then  as 
to  the  objection  in  arrest  of  judgment,  I  find  that  a  simi- 
'^  objection  was  taken  and  overruled  in  Cook  v.  The  Hufh 
^^^dorsofPimhill{h),  In  that  case,  the  allegation  of  notice 
vas  '< to  the  inhabitants  of  the  parish^'  and  it  was  held, 
^at  though  the  act  required  the  notice  to  be  given  to  the 
Hihabitants  of  the  town,  village,  or  hamlet ,  yet  as  the  law 
primi  facie  intends  every  parish  to  be  a  vill,  unless  the 
contrary  be  shewn,  the  allegation  was  sufficient  after  ver- 
dict, to  sustain  judgment  for  the  plaintiff.    That  is  an 
express  authority  against  this  motion. 

(a)  Hob.  139.    Vide  Ewinasu^t  Acticm  on  Statutes^  275,  et  seq, 
ih)  8  Easl.  173.    Vide  Com.  Dig.  tU.  Pamhy  (C.  1.)  Co.  lit.  195. 

o2 
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Bayley,  J. — ^The  position  in  which  the  property  de- 
stroyed was,  before  the  fire  took  place,  must  always  be 
V.  taken  into  consideration  by  the  jury,  in  determining  whe- 

The  ^Yier  the  fire  is  wilful  and  malicious,  or  accidental.    The 

Inaabitants  ,  . 

of  circumstances  of  this  case  were  quite  sufficient  to  warrant 

HoLROYD,  J. — ^There  was  sufficient  evidence  from 
which  the  jury  might  reasonably  draw  the  conclusion^  that 
the  fire  was  wilful  and  malicious. 

LiTTLEDALEy  J.  Concurred. 

Rule  refused  (a). 

(a)  Salk.  501.   Cro.  Jac.  263.  274.  340.   2  Show.  233.  and  Doug. 
681.3. 


The  Kino  v.  The  Inhabitants  of  Polesworth. 

Where  a  ne-     XWO  iustices.  by  an  order  under  their  hands  and  seaK 

E hew  hired  j  j    j 

iroselftohis   removed   Hannah  Brindley,  smgle  woman,   from  the 

JSS^  at'o'Sr  f^^^  ^^  Polesworth,  in  the  county  of  Warwick,  to  the 
shiltine  per  parish  of  St.  Peter's,  Derby.  The  Sessions,  on  appeal, 
hwimoxkioT    quashed  die  order,  subject  to  the  opinion  of  this  Court 

him  to  do,  and  ^xwm  the  following  case, 
when  he  had        '^ 
not  work  for 

nottobT^d  ^^^  pauper  derived  her  settlement  from  her  father, 
bat  was  to  be    William  Brindley,  who,  being  legally  settled  in  the  ap- 

St*SfrtMn  P«""*^  P»"*  <>f  '^'-  P^l^^h  Derby,  in  December,  1784, 
odier  people,  agreed  with  one  William  Bullers,  his  uncle,  then  resi- 
no  proof  of  a  ^^^^  '^  ^h®  parish  of  Polesworth,  to  serve  him  for  three 
IS^of^a?*  y®*"»  *^  ^^^  shilling  per  day,  when  he  had  work  for  him 
one  Tear:  to  do,  and  when  he  had  not  work  for  him,  he  was  not  to 
2i*^\^  be  paid.    Bullers  told  him,  at  the  same  time,  that  he 

g^oed  at  a  should  not  have  work  for  him  all  the  year  round,  pai^* 
yearly  kired 
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:ularly  in  the  winter,  or,  that  when  he  had  not  work  for 

lim,  he  might  get  work  from  other  people.    After  making 

he  agreement,  William  Brindley  went  to  work  in  the 

:ollierie8  until  the  Spring  of  the  year  1785,  and  then  went  i^^j^^^^^ 

o  work  with  his  uncle,  according  to  the  agreement,  and  of 

emained  with  him  about  nine  months,  when  his  uncle 

told  him  he  had  no  employment  for  him,  and  he  went 

and  worked  several  weeks  with  a  Mr.  Barrett,  of  Pooly 

Hally  as  a  laboring  man.    After  that  interval,  his  uncle 

again  having  work  for  him,  he  returned  to  him,  and 

worked  for  him  about  nine  months  longer,  when   he 

quitted  him  without  his  leave,  and  went  to  Birmingham, 

from  whence  he  never  returned  to  his  service.     He  never 

received  any  wages  from  his  uncle  when  he  did  no  work 

for  him,  and  never  accounted  with  him  for  any  wages  he 

received  from  other  people  when  absent  from  his  service. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 

pauper's  father  acquired  a  Settlement  in  Potesworth,  as  a 

yearly  hired  servant. 

Reader,  Adams,  and  Balguy,  in  support  of  the  Order 
of  Sessions.  fVilliam  Brindley  acquired  a  settlement  in 
Polesworth,  by  virtue  of  the  hiring  and  service  stated  in 
die  case.  He  was  hired  by  the  ^ear,  and  he  was  sub- 
stantially under  the  control  of  his  master  throughout 
^e  year.  [Bayley,  J.  Did  the  mutual  obligation  of 
master  and  servant  ever  exist  betwen  the  parties ;  or,  was 
there  at  any  time  a  hiring  for  any  one  year  ?]  The  parties 
clearly  stood  in  the  relative  situation  of  master  and  ser- 
vant, and  the  hiring,  though  for  a  space  of  three  years, 
Was  evidently  a  yearly  hiring.  The  nephew  was  legally 
]iound  to  his  uncle  for  a  period  of  three  successive  years, 
nd  although  he  was  absent  for  some  short  intervals,  still 
^  was,  during  the  whole  of  two  years,  virtually  serving 
^  uncle  under  their  agreement.    Upon  the  authority  of 
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J2fx  V.  Martham{a),  this  may  be  considered  in  the  nature 

Th  K  ^^  ^  contract  of  apprenticeship  for  three  years,  and  there 

V.  it  was  held  that  the  pauper  gained  a  settlement  by  a 

IsHABfTANTs  ^""^"S  ^^^  scrvicc  vcry  similar  to  the  present,  although 

of  there  were  occasional  suspensions  of  the  service,  and 

'  occasional  deductions  from  the  wages.    But  Rex  v.  Chert- 

sey  (6)  seems  to  be  precisely  parallel  m  principle  with 

the  present  case,  for  it  was  there  held  that  an  agreement 

by  a  daughter  to  live  with  her  father,  and  to  do  the 

oflSces  of  a  servant  for  a  year,  for  her  board  and  lodging 

and  other  perquisites,  was  a  good  hiring  for  a  year,  though 

the  daughter  was  to  be  at  liberty  to  earn  what  she  could 

by  her  labour.     Rex  v.  Edgmond{c)  will  probably  be 

relied  on  by  the  other  side,  but  that  was  decided  against 

the  settlement,  upon  the  ground  that  there  were  express 

exceptions  in  the  contract ;  in  which  respect,  as  well  as  in 

some  others,  it  is  materially  distinguishable  from  this  case. 

Gouldbum,  contr^,  was  stopt  by  the  Court. 

Abbott,  C.  J« — ^We  must  look  at  tlie  agreement  bc' 
tween  these  parties  as  a  whole,  and  doing  so,  it  is  quite 
evident  that  there  was  no  hiring  for  a  year,  nor  any  ser- 
.  vice  under  a  yearly  hiring.  The  nephew  contracted  to 
serve  his  uncle  when  there  was  work  for  him  to  do^  and 
the  latter  contracted  to  employ  him  and  to  pay  fain^ 
wages,  when  he  had  work  for  him  to  do.  But  there  was 
an  express  exception  mutually  agreed  upon,  tliat  when 
there  was  no  work,  there  should  be  no  service,  and  no 
payment  of  wages,  which  exception  was  acted  upon  for 
a  period  of  three  months  in  each  of  the  two  years.  We 
are  not  to  act  upon  implication,  in  the  face  of  the  terms 
of  the  contract.     This  case  comes  directly  within  the 

(a)  1  East,  289.  (6)  2  T.  R.  37.  (c)  3  B.  &  A.  iOt 
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principle  of  Rex  v.  Edgmondy  and  other  similar  cases, 
and  is  mainly  distinguishable  from  the  other  cases  cited 
in  argument.     Upon  the  short  ground  I  have  already  «. 

stated,  I  am  clearly  of  opinion  that  William  Brindley  Ij^habitamts 
gained  no  settlement  in  the  parish  of  Polesttorth,  and  of 

therefore  that  the  Rule  for  quashing  the  Order  of  Ses- 
sions must  be  made  absolute. 


The  other  judges  concurred. 


Rule  absolute,  (a) 


(a)  Vide  Rex  v.  Gateshead^  ante,  vol.  iii.  333.  note  (6),  and  Rex  v. 
Akhorne,  id.  375. 


The  King  v.  The  Inhabitants  of  Lydd. 

•DY  an  order  of  two  Justices,  George  Goldsmith,  Eliza"  where  a  pau- 

i^th  his  wife,  and  their  two  children,  were  removed  from  P®''  ?■*  hired 
1  ,  .  ,     for  three  years 

^he  parish  of  Lydd  to  the  parish  of  ThurrAam,  both  in  at  £30  a  year 

4e  county  of  Kent.    Upon  appeal,  the  Sessions  quashed  j^^^^^  ^i?  ^^ 

^he  order,  subject  to  the  opinion  of  this  court  upon  the  master  telling 
f^ii  him  at  the 

tollowmg  case  :—  ei„e  the  con- 

In  the  year  1810  the  pauper  gained  a  settlement  by  tract  was  en- 
hiring  and  service  in  the  parish  of  Thurnham,  and  on  the  he  did  not 
26th  or  27th  of  Jugus(,  1819,  he  was  hired  to  Mr.  J^|,"J|j^^g^g 
Fuher,  in  the  parish  of  Midley,  for  three  years  at  ,£20  full  emplo^r- 
per  annum,  as  looker  and  to  spud  thistles.     The  duty  of  gnj"|,g  ggrved' 
a  looker  is  to  superintend  the  flocks  and  fences  upon  the  him  for  three 
lands  of  his  employer,  and  he  frequently  has  several  mas-  ^hich  time  be 
ters,  and  works  for  any  person  who  may  employ  him,  ^^^  ^^^  ^^^^ 

^^0  paid  him  for  it  extra  by  the  job,  and  he  also  worked  for  another  master  as 
^ker  when  his  leisure  suited :  Held  that  the  relation  of  master  and  servant  did  not 
'^ist  between  the  parties  so  as  tp  confer  a  settlement  on  the  pauper. 
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according  as  his  time  allows.    The  pauper  served  Mr. 
.    --  Fisher  for  three  years.     He  did  not  work  for  any  person 

V,  but  Mr.  Fisher  for  the  first  year  and  three  quarters  of  his 

Inhabitants  ^^^^^^j  ^^^  *^  ^^^  expiration  of  that  time  he  hired  him- 
of  Ltod.  self  as  looker  to  a  Mr.  RusselL  During  his  service  with 
Mr.  Fisher  he  did  other  work  for  him  not  belonging  to 
his  duty  as  looker,  such  as  turning  mould,  lambing,  and 
shearing,  for  which  he  was  always  paid  upon  new  and 
separate  bargains  on  each  occasion,  and  on  other  occa- 
sions he  did  day  work  as  a  laborer  for  Mr.  Fisher^  for 
which  he  was  also  paid  by  the  day.  At  the  time  of  the 
pauper's  contract  with  Mr.  Fisher  nothing  was  said  about 
his  being  at  liberty  to  hire  himself  to,  or  to  work  for  other 
masters  during  the  three  years,  but  Mr.  Fisher  said  he 
did  not  think  he  should  have  full  employment  for  the 
pauper ;  he  would  employ  him  as  far  as  he  could.  While 
he  was  working  for  other  people  his  wife  hoisted  a  signal 
by  putting  a  flag  out  of  the  window,  upon  which  he  con- 
sidered himself  bound  to  quit  his  work  and  attend  his 
duty  as  looker  to  Mr.  Fisher,  for  which  he  was  originaHy 
hired,  and  he  invariably  returned  to  Mr.  Fisher  when  so 
summoned,  and  never  worked  on  any  lands  from  whence 
the  flag  could  not  be  seen.  During  the  whole  of  the 
three  years  he  was  not  however  to  do  any  work  for  Mr. 
Fisher  other  than  that  for  which  he  was  originally  hired  as 
a  looker,  without  receiving  extra  wages.  His  agreement 
with  Mr.  Russell  was  by  the  acre,  and  he  bargained  with 
him  for  a  year  at«f  14.  During  the  whole  of  the  three 
years  he  lived  on  Mr.  Fisher's  land  at  Midley.  The 
question  for  the  opinion  of  the  Court  is,  whether  the 
pauper  gained  a  settlement,  by  hiring  and  service  with 
Mr.  Fisher,  in  the  parish  of  Midley. 

Bolland  and  Claridge,  in  support  of  the  order  of  Ses- 
sions.   The  pauper  gained' a  settlement  in  Midley  by  » 


£AST£R  TERM,  FIFTH  GEO.  IV.  207 

hiring  and  service  in  that  parish.    The  Court  will  confine        1824. 
its  attention  to  the  first  year  of  the  three  for  which  the     -^  j^^^^ 
contract  was  made.     Rex  v.   St.  Giles,  Readim.(fl)  v. 

•  •  .  •  •  The 

This  was  not  an  exceptive  hiring,  for  no  exception  was  ji^babitaiits 

mentioned  or  stipulated  for  at  the  time  of  the  hiring.    In      of  Ltdd. 

Rex  V.  Chester  {b),  the  contract  was  that  the  pauper 

should  do  the  ofiices  of  a  servant  for  a  year  for  her  board 

and  lodging,  and  should  be  at  liberty  to  earn  what  she 

could  by  her  labor;  and  a  year's  service  under  it  was 

held  to  confer  a  settlement.    In  Rex  v.  OzeltDorth(jo)  the 

pauper  agreed  to  serve  three  years,  at  weekly  wages,  to 

work  twelve  hours  per  day,  and  if  more,  to  have  a  penny 

per  hour  over ;  sixpence  per  week  was  to  be  retained  as 

a  deposit,  to  be  repaid  to  the  pauper  if  he  performed  the 

agreement,  or  if  his  master  should  discharge  him  before 

the  end  of  the  three  years,  which  it  was  understood  he 

ifiight  do  at  any  time.    The  pauper  worked  under  this 

agreement  first  for  six,  and  afterwards  for  nine  months, 

lodging  all  that  time  in  his  master's  parish,  and  it  was 

held  that  he  thereby  gained  a  settlement  in  that  parish. 

Ab  far  therefore  as  relates  to  the  circumstance,  either  of 

^e  pauper  having  occasionally  worked  for  other  persons, 

^^  of  his  receiving  additional  wages  from  his  master  upon 

^^^  contingency  of  his  performing  extra  work,  those  cases 

^e  authorities  for  holding  that  the  pauper  in  this  case 

°^  acquired  a  settlement.    Again,  if  this  is  considered 

^  the  case  of  a  customary  hiring,  there  has  been  both  a 

lining  and  a  service  for  a  year,  suflScient  to  confer  a  set- 

"^inent.     Rex  v.  Newstead  (d).   Rex  v.  'Savestock  (e), 

^d  Rex  V.  Horwick{f).    Rex  v.  Buckland  Denham(g), 

°^^y,  perhaps,  be  cited  on  the  other  side  to  shew,  that 

Co)  Cald.  54.  (e)  Burr.  S.C.  719. 

C*)  2  T.  R.  37.  (/)  10  East,  489. 

Cc)  Burr.  S.  C.  302.  2  Bolt.  361.  (g)  Burr.  S.  C.  694. 
C<0  Burr.  S.  C.  669. 
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where  a  pauper  was  hired  to  work  only  so  many  hours 

per  day  as  it  was  customary  to  work  in  a  particular  trade, 

v,  and  be  at  liberty  to  do  what  he  liked  at  other  hours^  no 

^°^         settlement  can  be  gained:  but  upon  looking  into  that 

of  Lydd.      case  it  will  be  found,  that  the  ^ound  of  the  decision 

there  was,  that  the  limitation  of  the  working  hours  was 

an  express  exception  in  the  original  contract ;  in  which 

respect  it  is  quite  distinct  from  the  present.    Upon  these 

grounds,  therefore,  it  appears,  that  the  pauper  gained  a 

settlement  in  the  parish  of  Midley. 

Berens  and  X).  Pollock,  contrsk.  In  order  to  the  ac- 
quisition of  a  settlement  by  hiring  and  service,  it  is  neces- 
sary that  the  master  should  have  the  absolute  and  entire 
control  over  the  servant  during  the  whole  year;  but  it 
is  quite  clear  from  the  statement  of  this  case  that  Mr. 
Fisher  had  no  such  control  over  the  pauper.  Res^' 
Horwick  may  be  admitted  as  an  authority  to  shew,  that 
a  custom  for  a  servant  to  have  Sunday,  or  even  some 
other  part  of  the  week  to  himself,  will  not  defeat  a  settle- 
ment, provided  there  is  no  express  exception  to  that 
effect  in  the  contract ;  but  still  it  does  not  by  any  means 
govern  the  present  case,  because  it  was  expressly  stated 
by  Mr.  Fisher  when  the  pauper  was  hired,  that  he  should 
not  have  full  employment  for  him.  It  is  laid  down  by 
Best,  J.  in  Rex  v.  Edgmond{d),  that,  in  order  to  consti- 
tute a  sufficient  yearly  hiring,  the  master  must  stipulate  j 
for  the  entire  service  during  the  whole  year,  for  the  i 
learned  judge  is  there  reported  to  have  said,  "  the  master  \ 
does  not,  in  this  case,  stipulate  for  an  entire  service  || 
during  the  whole  year,  but  only  for  certain  hours  during 
each  day ;  and  that,  according  to  Rex  v.  KingsTcinford{b\  \ 
invalidates  the  settlement ;"  and  if  that  is  correct  law,  it 

(a)  3  a  aud  A.  lOr.  {b)  4  T.  R.  219. 


J 
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5  dear  diat  die  settlement  here  is  invalidated,  for  there^ 

s  nothing  like  a  stipulation  here  for  the  entire  service  of     ^    _ 
i_  t^  .  ^     ,       .  Tke  Kin© 

the  pauper,  but,  on  the  contrary,  an  express  declaration  v. 

that  his  entire  service  will  not  be  wanted.  But  the  very  last  , 

case  decided  of  Rex  y.  Polesworth{a)  is  directly  in  point      of  Lydd. 

with  the  present,  and  is  a  clear  authority  for  saying  that 

there  was  no  hiring  for  a  year  and  no  service  for  a  year, 

so  as  to  confer  a  settlement  upon  this  pauper  within  the 

meaning  of  the  statutes. 

Abbott,  C.  J. — I  am  clearly  of  opinion  that  the  con- 
tract made  between  these  parties  is  not  such  as  constitutes 
the  necessary  relation  of  master  and  servant,  within  the 
plain  and  established  meaning  of  the  statutes  regulating 
this  particular  head  of  settlement.  It  is  quite  evident 
from  the  facts  of  the  case,  that  Mr.  FUhir  never  stipu- 
lated for,  and  in  point  of  fact  never  had  the  control  over 
the  pauper,  or  the  right  to  his  entire  service,  for  one 
whole  year.  It  is  therefore  impossible  to  hold  that  the 
pauper  acquired  a  settlement  by  his  service  under  his 
contract  with  Mr.  Fisher,  and  consequently  the  rule  for 
quashing  the  order  of  Sessions  must  be  made  absolute. 

Bay  LEY,  J. — ^The  present  appears  to  me  to  be  in 
^me  particulars  a  new  case,  but  in  one  respect  it  is 
quite  of  an  ordinary  nature,  and  is  open  to  a  well-known 
and  decisive  objection,  namely,  that  the  contract  upon 
which  it  rests  does  not  constitute  a  hiring  for  a  year.  It 
is  in  effect  an  exceptive  hiring,  for  the  pauper  is  told 
^ginally  that  there  will  not  be  full  employment  for  him, 
^  he  acts  upon  that  declaration  by  obtaining  work  from 
time  to  time  of  other  persons.  Indeed  the  very  nature 
of  the  service,  as  stated  in  the   case,  shews  that  the 

(a)  Ante,  p.  202. 
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maBter  could  not  have  intended  to  contract  for  the  excla- 
sive  service  of  the  pauper,  because  it  is  impossible  that 
such  an  employment  could  fairly  occupy  Jthe  whole  time 

T      ^**®    «.  or  call  forth  the  entire  labor  of  any  ordinary  servant  I 

Inhabitants  "^  "* 

of  Lydd.      entirely  concur  in  the  opinion  that  no  settlement  was 
acquired  by  the  pauper  in  the  parish  of  Midley. 


The  KiKO 

V, 

The 


LiTTLEDALE,  J. (a) — RiX  V.  HoTWick  is  the  only  case 
cited  which  bears  any  resemblance  to,  or  forms  any  au- 
thority for,  the  present,  and  even  that  is  distinguishable 
from  it  in  one  important  particular ;  for  there,  the  pauper 
was  provided  with  full  and  fedr  employment  by  one  and 
the  same  master;  whereas  here,  the  work  done  canoot 
possibly  be  rated  as  the  entire  service  of  any  husband- 
man, and  the  pauper  actually  resorts  to  other  employen 
to  fill  up  the  measure  of  his  labor  and  to  augment  the 
sum  of  his  wages.  Upon  the  grounds  already  detailed 
by  the  Court,  I  am  also  of  opinion  that  the  order  of 
Sessions  must  be  quashed. 

Rule  absolute  for  quashing  the  order  of  Sessions, 
(a)  Uolroydy  J.  was  sittiog  in  the  Bail  Court. 


Tlic  King  r.  The  Inhabitants  of  Hallow. 

Where  a  ser-    BY  an  order  of  two  justices,  Thomas  Hewitt,  Elizabetk 

ywly  Wring  ^^^  ^'^^^  ^^  *^"'  ^^^  children,  were  removed  from  the 
served  for  parish  of  Fowick  to  the  parish  of  Hallow,  both  io  the 
and  twodayty    ^^^nty  of  Worcester.    On  appeal,  the  Sessions  confirmed 

and  was  loan  committed  to  and  imprisoned  in  the  House  of  Correction  for  one 
month  under  90  O.  9.  c.  19.  for  misbehaviour, at  the  instance  of  the  master:  Held 
tliat  tha  commitment  and  imprisonment  were  no  dissolution  of  the  contract,  or 
such  an  intamiption  of  the  service  as  to  prevent  a  settlement,  although  the  servant 
received  no  wages  for  the  time  he  was  in  custody. 

■     t 

•   .4 
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the  order,  subject  to  the  opinion  of  this  Court  upon  the        18124. 
Mlowinsr  case :  *^v^i^ 

The  Krvo 

The  pauper,  Thomas  Hewitt,  gained  a  settlement  in  ^^ 

the  parish  of  Hallow,  about  fourteen  years  since,  by  a  ,      "^^^ 

,  Imrabitavts 

hiring  and  service  for  a  year  in  that  parish.    At  the  ex-    of  Hallow. 

piration  of  that  service,  he  entered  into  the  service  of 
one  John  Price,  in  the  parish  of  Tibberton,  also  in  the 
county  of  Worcester,  having  been  previously  hired  by 
hin  at  Pershore  Mop,  a  few  days  before  old  Michaelmas, 
(when  his  service  at  Hallow  expired)  to  serve  him  as 
waggoner's  boy  from  the  said  old  Michaelmas  to  the  old 
Michaelmas  following,  at  die  wages  of  £5.    The  pau- 
per went  into  die  service  of  Price,  according  to  that 
luring,  and  remained  with  him,  serving  him  in  the  parish 
of  Tibberton,  till  about  a  month  before  the  old  Michael-' 
fRas  day,  at  which  his  service  was  to  end,  when  disputes 
living  arisen  between  his  master  and  him,  in  conse- 
<|uence  of  his  master  having  charged  him  with  misconduct, 
he  was  summoned  by  his  master  before  Mr.  Gresley,  a 
magistrate  of  the  county|On  the  15th  September,  1809,  to 
^wer  that  charge.     Upon  hearing  the  complaint,  it 
^as  agreed,  between  the  magistrate  and  Price,  that  the 
pauper  should  either  beg  his  master^s  pardon,  and  be 
deceived  back  into  his  service,  or,  if  he  refused  to  beg 
^is  pardon,  that  he  should  remain  the  rest  of  his  year  in 
prison.    The  pauper  refused  to  beg  Price^s  pardon,  and 
^38  thereupon  committed  to  the  House  of  Correction,  by 
^ue  of  a  warrant  of  commitment  which  stated,  that 
^  Whereas,  complaint  hath  been  made  before  me,  P.  G. 
Esq.  one,  &c.,  upon  the  oath  of  John  Price,  of  2V&&«r- 
<M,  diat  Thomas  Hewitt,  servant  of  the  said  J.  P.  in 
imsbandry,  hath  committed  divers  misdemeanors  against 
him  his  master,  and  particularly  by  leaving  the  service  of 
ios  said  master  pn  Wednesday  last,  and  absenting  himself 


TmKiMC 
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1924'       tiierefron  dK  whole  of  soch  <bv,  whereby  tbe  sud  J.  P. 
Icrft  the  serf  ice  of  one  of  his  teams  <uch  day,  having  no 
other  persoo  to  drive  the  same :  And  whereas  upon  due 
Tbe         euoiinatioD,  &c.  the  said  T.  H.  is  and  stands  convicted 

^  UAVum,  before  me  of  the  said  offence,  I  do  hereby/'  be.,  con- 
cluding in  the  ordinary  form,  with  a  commitment  ''  for 
the  space  of  one  calendar  month  from  the  date  hereof." 
^riie  warrant  bore  date  the  15th  September,  1809.  The 
year  for  which  the  paoper  had  been  hired  by  Price  ei- 
pircd  two  days  before  the  expiration  of  the  calendar 
month  for  which  he  was  committed.  The  pauper  re- 
mained in  prison  during  the  whole  of  the  said  calendar 
month,  and  at  the  expiration  of  it  vras  discharged.  Dur- 
ing tbe  time  of  his  imprisonment  the  pauper's  clothes 
remained  at  the  house  of  Price,  in  Tibberton,  and  when 
the  pauper  left  the  prison,  he  went  to  Friers  house  and 
took  away  his  clothes,  and  received  from  Price  all  hu 
wages  except  seven  shillings,  which  Price  deducted  for 
the  time  the  pauper  had  been  in  prison,  and  he  then 
quitted  the  house.     The  question  for  the  opinion  of  the 

*  Court  is,  whether  there  was  a  suflScient  service  for  a 

year  by  the  pauper  under  the  last  mentioned  hiring  to 
give  him  a  settlement  at  Tibberton,  subsequent  to  the 
settlement  of  the  pauper  at  Hallow. 

Russell  and  R^an,  in  support  of  the  order  of  Sessions. 
The  question  in  this  case  is,  whether,  during  the  period 
which  the  pauper  passed  in  prison,  he  can  be  considered 
as  continuing  in  the  service  of  his  master,  which,  it  is 
contended,  he  cannot.  The  actual  service  was  unqoes- 
tionably  incomplete,  and  the  circumstances  are  not  such 
as  will  warrant  the  Court  in  holdmg  that  the  actual  defi- 
ciency was  made  up  by  an  implied  service.  Now,  in 
order  to  confer  a  settlement  upon  this  pauper,  he  must 
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ave  rendered  either  an  actual  or  implied  service  for  an  18M. 
atire  year.  Rex  v.  Barton-upon-Irwill  (a)  will  proba-  ^^v^' 
ly  be  cited  on  the  other  side  to  shew  that  there  was  no  •*»«  J^*"» 
issolution  of  the  contract  between  the  parties,  and  there-  The 
)re  that  the  service  continued  during  the  imprisonment  ^f  Hallow. 
f  the  servant.  That  case,  however,  is  distinguishable 
rem  the  present.  There  the  servant  returned  to  his 
aaster  after  the  expiration  of  his  imprisonment,  was  re- 
:eived  by  him,  and  continued  to  serve  under  the  original 
contract ;  here,  the  servant  does  not  return  to  the  service 
after  his  imprisonment,  nor  ever  serves  again  under  the 
contract.  —  [Bayley^  J.  The  pauper's  being  sent  to 
prison  was,  in  substance,  the  act  of  his  master,  and, 
therefore  that  did  not  dissolve  the  previously  existing 
relation  of  master  and  servant.] — Unless  there  was  some 
subsequent  act  of  the  master  to  shew  that  he  intended 
only  to  dispense  with  the  last  month's  service,  the  send- 
ing the  servant  to  prison  did  operate  as  a  dissolution  of 
the  contract.  Now  there  was  no  such  act,  for  the  pauper 
never  returned  to  the  service,  and  the  relation  of  master 
and  servant  was  never  revived  between  him  and  Mr. 
frke;  there  is  therefore  no  evidence  of  a  dispensation 
We.  In  Rex  v.  'North  Cray^b),  where  the  servant  was 
committed  before  the  end  of  his  year  for  not  giving  se- 
curity respecting  a  bastard  child,  and  the  master  was 
overseer,  and  had  been  active  in  his  commitment,  and 
afterwards  deducted  out  of  his  wages  on  account  of  his 
absence,  the  Court  held  it  to  be  a  dissolution. — [Bayley, 
I  Is  this  case  distinguishable  from  Rex  v.  Barton^ 
tpofi'Irzcill?  There  Le  Blanc,  J.  said  "  It  is  said  in- 
leed  that  there  was  an  interruption  of  the  service,  but 
luring  the  whole  time  he  (the  pauper)  was  subject  to  his 
aaster.  It  was  under  the  authority  of  the  contract  that 
is  master  acted,  when  he  punished  him  for  misconduct ; 
berefore  it  was  not  a  dissolution.     The  master  might, 

{a)  2  M.  and  S.  329.  {b)  Cald.  495. 
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1824.       perhaps,  have  elected  to  dissolve  it,  but  he  has  not  done 
^.    ^  so.     Neither  do  I  think  this  was  an  interruption  of  the 

V.  service  to  prevent  a   settlement."]    The  ground  upon 

Imh^itants  which  the  Court  there  decided  that  there  was  neither  a 
of  Hallow,    dissolution  of  the  contract,  nor  an  interruption  of  the 
service,  was,  that  the  pauper  returned  to  the  service  afiter 
his  imprisonment,  and  in  that  important  particular  die 
present  case  differs  from  that.     But  it  is  perhaps  not 
necessary  to  contend  that  there  was  a  dissolution  of  the 
contract  here ;  it  is  enough  to  shew  that  there  was  no 
dispensation  of  the  last  month's  service,  and  then  there  is 
clearly  an  interruption  of  the  service,  so  as  to  defeat  the 
settlement.     By  the  8  and  9  W.  5.  c.  SO.  the  persoo 
claiming  a  settlement  by  hiring  and  service  must  '^  con- 
tinue and  abide  in  the  same  service  during  the  space  of 
one  whole  year,"  which  this  pauper  certainly  has  not 
done.    The  20  6.  2.  c.  19*  s.  2.  which  empowers  ma- 
gistrates to  punish  servants  for  misconduct,  either  by 
commitment  to  the  House  of  Correction,  or  by  abating 
some  part  of  their  wages,  or  by  discharging  them  from 
their  service,  will  lie  relied  on  by  the  other  side,  but  it 
does  not  help  this  case.    The  language  of  the  warrant 
shews  that  the  pauper  was  committed  for  a  default  in  his 
service ;  how  then  can  it  possibly  be  argued  that  a  resi- 
dence in  prison  as  a  punishment  for  not  performing  hu 
service,  was  either  an  actual  or  an  implied  service  by  the 
pauper  ?    Pawlett  v.  Bumham  (a)  is  an  authority  for 
saying  that  an  interruption  or  discontinuance  of  the  ser- 
vice is  sufficient  to  defeat  a  settlement,  and  as  there  was 
no  dispensation  by  the  master  of  the  last  month's  service, 
and  no  actual  or  implied  service  by  the  pauper  during 
that  time,  the  service  is  incomplete,  and  no  settlement  has 
been  gained  under  it. 

(a)  8  Bott.  300.    Sc6  K«*  V.  fFesterleigh,  Burr.  S.  C.  T53.  ««1 
B>exy,  Winchcombe,  Doug.  391. 
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Nolan,  (with  whom  was  Shuil,)  contr^,  relied  upon 
he  20  Geo.  2.  c.  U).  s.  2.,  contending  that  by  resorting 

X  lie  IV I  K  G 

.0  that^itatute  for  the  purpose  of  punishing  the  servant,  v. 

the  master  had  consented  to  dispense  wkh  the  actual  .  ,«. 

performance  of  the  residue  of  the  service,  but  that  by  of  Hallow. 
operation  of  law  the  contract  remained  undissolved,  and 
the  residence  in  prison  was  an  implied  performance,  suf- 
ficient to  confer  a  settlement.  .He  was  proceeding  to  dis- 
tinguish this  case  from  those  cited,  when  he  was  stopt  by 
the  Court.  ; 

Abbott,  C.  J.  —  I  am  of  opinion  that  there  was  a 
complete  service  by  the  pauper  in  this  case  for  one 
whole  year,  sufficient  to  confer  upon  him  a  settlement  in 
the  parish  of  Tibberton,  and  consequently  that  the  order 
of  Sessions,  confirming  the  order  of  removal  to  the  parish 
of  Hallow,  must  be  quashed.  The  object  of  the 
^0  Geo.  2.  c.  19-  was  to  enable  masters  to  punish  their 
senanls  for  misconduct,  in  their  character  of  servants. 
It  does,  indeed,  empower  magistrates.  In  their  discretion, 
to  discharge  the  servant  from  his  service,  and  thereby  to 
dissolve  the  contract;  but  where  the  magistrate  and  the 
master,  as  in  this  case,  jointly  elect  to  punish  the  servant 
by  imprisonment,  the  plain  object  of  the  statute  would  be 
defeated,  if  we  were  to  hold  that  the  contract  was  dis- 
solved, or  the  service  discontinued,  by  the  imprisonment. 
It  appears  to  me  that,  by  construction  of  law,  the  pauper 
was  **  abiding  and  continuing"  in  his  master*s  service 
during  the  period  of  his  imprisonment,  and  therefore  that 
he  has  performed  his  full  year's  service  under  the  con- 

tnurt,  and  has  thereby  acquired  a  settlement. 

» 
Bay  LEY,  J. — 1  think  the  principles  laid  down  by  Le 
Blanc,  J.,  in  Rex  v.  Barton-upon-Irwill {a),  and  to  which 

{a)  2  M.  and  S.  329. 
VOL.  II.  P 
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I  have  already  alluded,  fully  govern  the  present  case;  and 
it  is  very  important  in  this  branch  of  the  law  to  adhere  as 
closely  as  we  can  to  former  decisions,  and  to  avoid  nice 
Inhabitants  ^^^  subtle  distinctions.    The  pauper  was  committed  at 
of  Hallow,    the  suggestion  of  his  master.    Previous  to  his  commit- 
m«it  it  is  not  disputed  that  the  relation  of  master  and 
servant  subsisted  between  them.    Therefore  the  labor 
performed  by  the  pauper  in  the  House  of  Correction 
was,  by  construction  of  law,  and  in  my  opinion  accordbg 
to  common  sense  also,  service  done  by  him  in  the  ciu- 
racter  of  a  servant  for  his  master.    It  seems  to  me  to  be 
perfectly  unimportant  at  what  period  of  the  service  the 
imprisonment  took  place,  whether  in  the  last  month,  or 
in  the  middle  of  the  term ;  nor  do  I  think  that  the  fact  of 
the  pauper's  not  returning  to  the  service  varies  the  case. 
As  the  imprisonment  ended  about  the  time  of  the  expi- 
ration of  the  year  contracted   for,   neither  party  was 
bound  to  renew  the  contract;  and  if  it  had  ended  before 
the  expiration  of  the  year,  each  party  would  have  been 
bound  by  law  to  perform  the  residue  of  it:  the  servant 
must  have  returned  to  his  service,  and  the  master  must 
have  received  him. 


HoLROYD,  J. — I  am  satisfied  that  by  operation  of  law 
the  relation  of  master  and  servant  continued  to  subs'ist 
between  these  parties,  as  well  during  the  imprisonment 
of  the  pauper  as  before.  The  neglect  of  actual  service 
during  the  last  month  was  occasioned  by  the  act  of  tbe 
master,  and  did  not  arise  out  of  any  criminal  offience  of 
the  pauper,  for  which  he  might  have  been  discharged 
from  his  service.  By  the  election  of  the  master  himself  i 
be  is  not  discharged;  the  contract  therefore  was  not  dis- 
solved, and  the  service  continued;  and  whether  it  was 
performed  about  the  master's  affairs,  or  in  the  shape  of 
labor  imposed  as  a  punishment,  is  immaterial. 
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LiTTLEDALBy  J. — ^The  master  in  this  case  made  his 

election  to  punish  the  servant,  and  not  to  turn  him  away;     _.    „ 

'^     ^         ^  '  "^        The  King 

th^efore  the  imprisonment  suggested  by  him,  and  as-  r. 

sented  to  by  the  magistrate,  could  not  operate  as  a  dis-  jugABiTANTs 
solution  of  the  contract.    The  absence  of  the  servant  was    o(  Hallow. 
not  wilful,  nor  superinduced  by  any  voluntary  act  of  his, 
but  was  rendered  unavoidable  by  the  compulsory  act  of 
his  master.    The  labor  performed  in  the  House  of  Cor- 
recdon,  therefore,  was  virtual  service  under  the  contract, 
and  the  yearly  service  having  been  thus  completed,  the 
pauper  is  entitled  to  his  settlement. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Market 

BOSWORTH. 


n%  A 

i  WO  Justices,  by  their  order,  removed  Hannah  Stain,  ii\red] 


A  mistress      ' 

I  a  servant 

single-woman,  from  the  parish  of  Fleckney  to  the  parish  m°"*^'^^^i 
of  Market  Bosworth,  both  in  the  county  of  Leicester,  old  Michael- 
On  appeal^  the  Sessions  confirmed  the  order,  subject  to  1"^.  *^     7 
the  opinion  of  this  Court  upon  the  following  case:  three  weeks 

The  pauper  was  hired  by,  and  lived  with,  Mrs.  Worth-  ^gp  j^y  askwl" 
Uigton,  in  the  appellant  parish,  from  Shrove  Tuesday^  her  to  *<  stay 
182],  until  old  Michaelmas  day  following.    Three  weeks  which  the  ser^ 
before  the  last  mentioned  day  Mrs.  Worthinzton  asked  ^ant  rephed, 

(be  pauper  ''  to  stay  agam;"  to  which  she  replied,  that  jection,if  they   . 

could  agree 
ikwi  wages.  They  agreed  for  3/.  lOi.,  and  one  thilling  earnest  wAs  paid,  but  no- 
tiiag  was  then  said  as  to  the  time  the  service  was  to  continue.  A  fortnight  before 
fii  Miehadmns  the  mistress  sud  to  her, ''  I  have  hired  you,  t>ut  mentioned  no  time; 
liaieiDber  you  are  hired  for  fiftv*one  weeks;**  to  which  the  servant  replied,  "^  Very 
^ell."  The  servant  lived  witli  her  mistress  for  a  year  under  this  agreement.  She 
Hid  three  days  holidays  at  Chrtstnuu,  and  four  other  days  at  different  times  after- 
wards, and  at  the  end  of  the  year  received  her  wages:  Held,  that  tliis  was  a  yearly 
hiring  and  service  to  confer  a  settlement. 

p2 
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she  had  no  objection^  if  they  could  agree  about  >Tages. 

They  agreed  for  3/.  lOs.,  and  oue  shilling  earnest  was 
77.  paid.     At  the  hiring  notliing  was  said  as  to  the  time  the 

Inhabitants  P^^P^*"  ^^  ^^  serve.  There  was  no  interval  between  the 
uf  Ma  rk  et    first  and  second  service.     A  fortnight  before  old  Michael- 

BoSWORTU 

mas  her  mistress  said  to  her,  *'  Hannah,  I  have  hired 
you,  but  mentioned  no  time;  remember  you  are  hired  for 
fifty-one  weeks."  To  this  the  pauper  answered,  "  Very 
well."  The  pauper  lived  with  Mrs.  fVorthington  until 
old  Michaelmas  day,  1823.  She  asked  to  have  her  week 
just  before  Christmas,  Mrs.  fVorthington  said,  "  You 
shall  have  three  or  four  days  now ;  I  cannot  spare  you  the 
whole  week."  She  staid  away  three  successive  days  aod 
nights  then,  and  had  the  other  four  days  at  different  times 
during  the  year,  returning  on  each  of  them  to  sleep  at 
her  mistress's;  and  her  mistress  gave  her  two  or  three 
holidays  besides.  She  never  was  absent  without  her  mis- 
tress's permission,  and  always  returned  into  the  service, 
and  at  the  end  of  the  year  received  her  wages.  The 
question  for  the  opinion  of  the  Court,  is,  whether  the 
pauper  acquired  a  settlement  in  the  parish  of  Market 
Bosworthf  by  the  hiring  and  service  above  stated. 

Reader  J  Hildyard,  and  Humfrei/,  in  support  of  the 
order  of  Sessions.     The  Sessions  have  done  right  in 
confirming  the  order  of  removal.     It  is  impossible  to 
imagine  a  clearer  case  of  hiring  and  service  for  a  year    i 
than  this.     The  subsequent  declaration  of  the  mistress,    > 
though  assented  to  by  the  pauper,  does  not  alter  the    . 
original  yearly  hiring,  and  the  week's  absence  then  agreed    ^ 
upon  and  ultimately  had,  was  merely  a  dispensation  of  |^ 
so  much  service,  and  not  an  exception  in  the  contract   [ 
Rex  V.  Sulgrave  (a)  is  an  authority  to  that  point,  and 

(fl)  2  T.  R.  376.    See  Her  V.  MUwick,  Burr.  S.  C.  433.    Eei  t. 
Macclesfield,  3  T.  R.  76.  and  Bex  v.  Mursley,  t  T.  R.  694. 


J 


4 


BOSWORTH. 


EASTER  TERM,  FIFTH  GEO.  IV. 

applies  directly  to  the  present  case.  The  conduct  of 
the  parties  is  conclusive,  to  shew  that  each  understood 
and  intended  the  original  hiring  for  a  year  to  remain  un-  t. 

altered ;  for  the  pauper  stays  her  full  year,  and  receives  .      '^^ 
her  full  amount  of  wages  when  the  year  expires;  and  the    uf  Market 
mistress  exercises  her  right  to  the  service  throughout  the 
year,  by  dictating  the  periods  at  which  the  servant  was  to 
be  absent,  according  to  her  own  ch(Mce  or  convenience. 
Besides,  upon  the  evidence  stated  in  the  case,  the  ques- 
tion before  the  Sessions  was  one  of  fraud,  which,  as  was 
said  by  Buller,  J.,  in  Rex  v.  Fillongley  (n),  **  is  open  to 
the  Sessions  in  every  case  as  it  arises.    It  is  the  peculiar 
jurisdiction  of  the  Justices,  and  not  of  thb  Court,  to  say, 
whether  the  particular  case  be  fraudulent  or  not."  Upon 
either  ground,  therefore,  the  Court  will  feel  themselves 
bound  to.  confirm  this  order  of  removal* 

G.  Marriott  and  Clinton^  contrd,  endeavoured  to  dis- 
tinguish this  case  from  Rex  v.  Sulgrave,  contending  that 
here  the  original  contract  was  dissolved,  and  a  new  hiring 
for  51  weeks  agreed  upon  by  the  parties,  whereas  in 
that  case  there  was  only  a  dispensation  of  the  service  for 
a  part  of  the  time  originally  contracted  for. 

Bay  LEY,  J.  (b) — Whether,  upon  the  facts  of  a  case, 

there  has  been  a  dissolution  of  the  contract,  or  a  dispen- 

^on  of  the  service,  and  whether  there  has  or  has  not 

been  fraud  in  the  transaction,  are,  generally  speaking, 

questions  for  the  Justices  at  Sessions  to  decide ;  and  when 

they  have  decided  them,  the  general  rule  is,  that  this 

Court-will  not  interfere.     But  when  the  Sessions  enter- 

lam  doubt  upon  any  particular  case,  and  it  has  been 

brought  before  us  at  considerable  expense  in  conse- 

(o)  1  T.  R.  458.  (b)  Abbott,  C.  J.  was  gone  to  Guildhall. 
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quence,  it  is  competent,  and  indeed  proper,  for  us  to 

give  our  opinion  upon  it.    I  am  of  opinion,  that  the  pau- 

V,  per  in  this  case  has  gained  a  settlement  by  hiriiig  and 

* "®         service  in  the  parish  of  Market  Bosworth,  because  it 
Inhabitants  *  '       ^ 

of  Market    seems  to  me,  either  that  there  was  a  dispensation  of  a 
week's  service,  or  that  the  second  contract  was  tainted 
with  fraud.     In  order  to  decide  whether  there  has  been 
a  dispensation  of  a  portion  of  the  service,  it  is  important 
to  consider  whether  the  service  has  been  rendered  in- 
complete by  the  act  or  request  of  the  master,  or  of  the 
servant.     The  requisites  to  confer  a  settlem^it  by  hiring 
and  service,  are,  a  hiring  for  a  year,. a  complete  senice 
for  a  year,  and  a  service  under  a  yearly  hiring.    I  am  of 
opinion  that  all  these  requisites  have  been  complied  nith 
here,  and  that  there  was  a  dispensation  of  one  week's 
service  by  the  pauperis  mistress.    The  first  conversation, 
in  which  the  mistress  asked  the  pauper  *^  to  stay  again/' 
and  the  pauper  consented  to  stay,  was  a  general  hiring, 
and  therefore  by  construction  of  law,  a  hiring  for  a  year. 
The  agreement  between  the  parties  was  then  complete, 
and  earnest  was  paid  in  ratification  of  it.    But,  it  is  said, 
that  agreement  was  dissolved  or  altered  by  the  subse- 
quent conversation.    The  conduct  of  parties,  however, 
frequently  expresses  their  intentions  more  clearly  tbaa 
their  words,  and  the  subsequent  conduct  of  these  parties 
from  the  moment  of  the  second  conversation  up  to  the 
close  of  the  year,  seems  to  me  to  prove  most  clearly  that 
no  bon&  fide  alteration  was  made,  or  was  even  inteoded 
to  be  made,  in  the  original  agreement*    Then,  if  this  be 
a  correct  conclusion  from  the  facts  suted.  Rex  v.  Sul- 
^rav€  {a)  comes  in  as   an  authority  expressly  in  pobt, 
and  in  conformity  with  that  decision  we  must  hold,  in 
point  of  law,  that  there  has  been  a  settlement  gained  by 

(a)  2  T.  R.  376. 
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this  hiring  and  service.  In  Easier  Term,  18 17,  there 
was  another  case  decided,  which  in  principle  also  bears 
on  this,  namely.  Rex  v.  Coggeshall  (6).  I  am  therefore 
clearly  of  opinion  that  the  Order  of  Sessions  must  be  ,      '^^^ 

^  IvaABITAVTS 

confirmed*  of  Market 

BOSWOBTH. 

HoLROYD,  and  Littledale,  Js.  concurred. 

Order  of  Sessions  confirmed. 


(6)  6  M.  &  S.  not  yet  in  print. 


The  King  v.  Hie  Inhabitants  of  Northweald 

Bassett. 

By  an  order  of  two  Justices  MelicetU  Reynolds,  widow.  Where  a  wi- 
and  her  six  children,  were  removed  from  the  parbh  of  to^ower 
Northweald  Bassett  to  the  parish  of  Magdalen  Laver,  [which  was 
both  m  the  same  county.     The  Sessions,  on  appeal,  upon  ber  fius- 
quashed  the  order,  subject  to  the  opinion  of  this  Court,  ^T^*^'® 
on  the  following  case  :  been  mort-< 

Richard  Reynolds,  the  husband  of  the  pauper  Meli-  ^^J^^^^ 
cent  Reynolds,  died  in  May,  1 822,  seised  of  a  freehold  yean,  and  af- 
estate  liable  to  dower  in  Northweald  Bassett.    Dower  i,^  ^ower 

was  not  barred,  but  it  has  not  been  assiimed,  nor  have  "P**"  onehalf- 

1  rSt         '  years  rent 

any  steps  been  taken  for  that  purpose.    The  heir  at  law  fromthemort- 

has  been  from  the  time  of  his  birth  an  idiot,  and  at  *"^*"5!!f" 

'  session^  sne 

Richard  Reyno/ds^s  death  was  about  twenty<-one  years  of  became 
age.     This  estate  had  been  devised  to  Richard  Reynolds  ^"iLfish  m 
by  his  mother,  who  died  more  than  twenty  years  ago,  and  which  the  pro- 
situated  before  she  had  resided  forty  days:  Held|  that  as  the  dower  bad  not  been 
assigned,  she  had  not  such  an  interest  in  the  parish  as  to  render  her  irremo?eable 
from  what  couid  be  called  her  nmt^. 
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1B24.        who  by  her  will  left  several  legacies,  but  it  did  not  ap- 

^'^^^^^"'^       pear  in  evidence  whether  those  legacies  had  been  satis- 

^.  fiedor  not.     In  the  year  1820,  long  after  the  mamage 

'*'**®       .  of  Richard  and  Melicent,  the  esUle  had  been  mortgaged 
Inhabitants 

of  for  a  term  of  one  thousand  years  by  Richard-  to  secure 

^bl^b'^^T.^^  the  payment  of  100/.     llie  mortgagee  has  received  the 

half-year's  rent  which  accrued  since  the  death  of  Richard 
at  Michaelmas  last,  out  of  which  he  paid  the  sum  of  Si. 
to  the  pauper  Melicent,  and  took  from  her  the  following 
receipt : 

"  The  7th  December,  1 822.  Received  of  the  heir- 
at-law  of  my  late  husband  Richard  Reynolds,  deceased, 
the  sum  of  three  pounds  by  the  payment  of  Richard 
llottchin  the  tenant,  being  my  third  share  (as  his  wiciou) 
of  the  half-year's  rent  of  the  freehold  part  of  his  esUlt 
on    Thornwood   Common   in    Northzceald  Bassctt,  due 

Michaelmas  last." 

£,    s,     d. 
"  The  half-year's  rent  1 1    10     0  The  Mark  of 

"  The  half-year's  inte-  ,^  ..        ^        ,. 

^  w.    .V       MelicetU  Reynolds 
rest  on  mortgage  .  .  2  10     0  ^ 


i> 


9    0    0 
''  Mrs.  Reynolds's  third  3     0     0 

Richard  Reynolds  lived  in  Magdalen  Later.    Afie» 
his  death,  his  widow,  the  pauper,  resided  in  that  parisii 
for  some  months,  and  then  hired  and  lived  in  a  cottage 
in  Norihweald  Bassett  which  was  not  on  the  husband's 
Ciitate.     Before  a  residence  of  forty  days  had  been  com- 
pleted in  that  parish  she  became  chargeable,  and  was 
icnioved  by  an  order  of  Justices.     The  Sessions  were 
of  opinion  that  she  was  irremoveable  and  quashed  the 
order.     The  question  for  the  opinion  of  the   Court  is, 
whether  the  pauper  was  removcabic  from  Norihnxald 
liassvit  't- 
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Brodrick  and  H.  I.  Stephen  in  support  of  the  order 

of  Sessions.    The  pauper's  right  to  dower,  although  un- 

assigned,  gave  her  such  an  interest  in  land  in  the  parish  v. 

of  Norihweald  Bassett.  as  rendered  her  irrenioveable,not-  . 

'  ^  Inhabit' 

withstanding  she  had  not  completed  her  residence  for  of 

forty  days  at  the  time  she  became  chargeable.    Accor-      b][J[j^J^* 
dbg  to  Lord  EUenborough's  language  in  Rex  v.  Hors^ 
/fy (a), '^  she. had  at  least  so  much. colour  of  right  to 
reside  in  the  parish,  without  being  refmoved,  as  to  exempt 
her  residence  A^m  being  considered  a^  a  vs^rant  intru- 
sion into  a  parish  in  which  the  party  has  nothing  of 
her  own  within, the  purview  and  scope  of  the  poor  laws." 
It  is  not  necessary  to  contend,  that  if  the  pauper  had 
resided  forty  days  she  would  have  gained  a  settlement 
in  Northweald  Bassett;  it  is  sufficient  to  shew  that  she 
had  at  all  events  such  an  interest,  in  the  parish  as  took 
away  the  power  of  the  Justices  to  remove,  her  under 
the  Stat.   13. and   14  Car.  £.  c.  12.     She  was  clearly 
not  of  that  description  of  vagrant  intruders  against  whom 
that  statute  was  directed.     The  case  of  Rex  v.  Horsleyj 
already  cited,  is  a  strong  authority  in  support  of  this  ar- 
gument.    In  that  case  it  was  decided,  after  solemn  deli- 
beration, that  a  sole  next  of  kin  has  such  'an  equitable 
interest  in  a  leasehold  tenement  of  the  intestate,  that  she 
gains  a  settlement  by  residing  forty  days  in  the  same 
parish  after  the  intestate's  death,  before  administration 
granted  to  her ;  and  it  matters  not  that  the  widow  of  the 
intestate  survived  him,  if  she  died  afterwards  without 
iiaving  taken  out  administration,  leaving  the  other,  sole 
next  of  kin  to  the  intestate.  •  There  is  no  doubt  in  the 
fHresent  case  that  the  pauper  is  entitled  to  dower,  and 
though  it  may  not  have  been  formally  assigned,  yet  that 
circumstance  will  make  no  difference  as  it  respects  the 

.     (a)  a  Eabt,  405. 
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1824.       present  argument.    Here  there  has  been  a  bon&  fide 
Ti^iT^      pajrment  of  £S  to  her,  and  she  has  had  the  actual  eojoy- 
V.  ment  of  it,  and  consequently  had  such  an  interest  as  en- 

iNBiusiTAiin  ^^^  ^^  ^  remain  in  the  parish.  This  case  is  per- 
of  fectlj  distinguishable  from  Rex  v.  Berk$weU(a),  where 
Bassbtt.  ^^  pauper  had  no  right  whatever  to  reside,  being  merely 
an  intruder  in  point  of  law,  and  consequently  could  gain 
no  settlement  by  a  residence  of  forty  days.  It  is  unne- 
cessary to  cite  cases  to  show  that  the  party  need  not 
reside  upon  die  property  in  respect  of  which  the  mterest 
arises ;  so  long  as  the  residence  is  in  the  same  paiish. 
Rex  ▼.  Sowton  (6),  Rex  ▼.  St.  Nyoits  (c),  are  authorities 
to  that  effect.  The  case  which  will  be  relied  upon  on 
the  other  side  is  Rex  v.  Paimwick{d),  in  which  it  was 
decided,  that  although  a  mere  right  of  dower  without  an 
assignment  will  gain  a  widow  a  settlement  by  a  residence 
of  forty  days,  yet  it  is  not  that  sort  of  interest  which  wiO 
communicate  itself  to  a  second  husband,  and  confer  a 
settlttdent  upon  him  and  the  children  of  the  second 
marriage,  because  a  tenant  in  dower  has  no  right  to  enUr 
till  dower  is  assigned.  But  the  main  reason  for  the 
decision  of  the  court  in  that  case  was,  that  the  mere 
right  of  dower  was  not  like  the  case  of  a  next  of  kin, 
''  who  cannot  acquire  a  settlement  before  administration 
granted."  Now  the  Court  will  observe  what  the  sUte 
of  the  law  was  when  that  decision  took  place.  At  that 
time  no  case  had  decided  that  a  sole  next  of  kin  was 
irremoveable  before  administration  granted;  but  since 
then  Rex  v.  Horsiey  has  expressly  determined  the  a&- 
mative  of  that  proposition.  As  the  whole  foundation 
then  of  Rex  v.  Painswick  was  the  supposition  already 
alluded  to,  it  follows  that  if  a  sole  next  of  kin  is  ine- 

W  ^"^^f  vol-  >.  467.  (c)  1  Burr.  S.  C.  132. 

(ft)  1  Burr.  S.  C.  125.  (iQ  Id.  783. 
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moveable,  so  is  a  do^vress  whose  dower  is  unassigned^ 
[Bayley,  J. — Suppose  the  pauper  in  this  instance  could 
gain  a  settlement  by  a  residence  of  forty  days,  if  the  t^. 

parish  oflicers  had  allowed  her  to  reside  so  lonir,  had  they   .    '^^ 
not  a  right  to  remove  her,  if  chargeable  in  the  mean  of 

time  ?]  Certamly  not,  upon  the  principle  that  she  was  3]^^^." 
not  removeable  from  her  own.  Rex  v.  Harsley,  it  is 
submitted,  makes  out  that  proposition,  and  shews  that 
Rex  ▼.  Painmick  is^  not  to  be  considered  as  an  au- 
thority governing  the  present  question.  -The  reason  why 
a  tenant  in  dower  has  no  right  to  enter  «ntil  dower  is 
assigned,  is  founded  upon  public  convenience,  which 
will  not.allow  a  widow  to  carve  for  herself;  and  in  all 
the  cases  upon  this  subject,  it  is  said,  that  without 
assignment  she  would  be  a  trespasser  if  she  entered^ 
Bac.  Ab.  tit.  Dower,  [D].  Still>  however^  her  right 
to  dower  may  be  perfect  without  assignment,  which  is  a 
mere  form  which  the  law  has  prescribed  to  consummate 
her  title.  In  the  Duke  of  Hamilton  v.-  Lord  Mohun  (a), 
it  is  said,  **  As  to  the  want  of  a  formal  assignment 
of  dower,  that  is  nothing  in  equity;  for  still  the  right 
in  conscience  is  the  same ;  and  if  the  heir  brings  a  bill 
against  the  mother  for  an  account  of  profits,  it  is  most 
just  that  a  Court  of  Equity  should,  in  the  account,  allow 
a  third  of  the  profite  ^or  the  right  of  dower.''  The  sta- 
tutes 18  Geo.^.^.  18.  Sr^.  and  20  Geo.  3.  c.  17.s.  12. 
which  relate  to  the  right  of  voting  at  elections,  treat  the 
assignment  of  dower  as  a  mere  ceremony.  But  it  may 
be  contended  in  this  case,  that  in  point  of  fact  there  has 
been  a  valid  assignment  of  dower  to  this  pauper.  Ac- 
cording to  the  facts  stated  in  the  case,  the  husband  mort- 
gages the  estate  for  a  term  of  1,000  years,  to  secure  the 
repayment  of  100/.  subject  to  the  remote  and  almost 

(ff)  1  P.  Wms.  192. 
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nominal  reversionary  interest:  of  the  heir,   who   is  an 
Th  K  idioti  and  who  consequently  cannot  execute  an  assign- 

V.  ment.    The  mortgagee  is  the  person  in  whom  the  whole 

Imhaditants  P*^8^"^  interest  is  vested,  and  he  pays  a  certam  sum  of 

of  money  to  the  widow  as  her  dower,  and  which  sum  is 

•  Bassett.      accepted  by  her  as  such.     [Abbott,  C.  J.  How  could  his 
payments  of  the  dower  prejudice  the  rights  of  the  heir?] 
In  Co.  Lit.  34  b.  it  is  laid  down,  first,  that  dower  may 
be  assigned  by  the  tenant  by  consent  and  agreement; 
-second,  that  an  assignment  of  dower  requires  neither 
livery  of  seisin,  nor  writing,  but  may  be  by  parol,  be- 
cause it  is  due  by  common  right;  and  third,  that  it  may 
be  by  a  rent  issuing  out  of  the  land  as  well  as  by  parcel- 
ling out  the  land  by  metes  and  bounds.    [^Abbott,  C.  J. 
Here  there  is  no  tenant  of  the  land.     A  mortgagee  in  fe^ 
would  be  tenant  of  the  land,  but  here  there  is  no  such 
tenant.]     Conceding  that  there  was  no  good  assignmeia^ 
of  dower  in  this  case,  still  the  pauper's  right  to  dower 
gives  her  such  an  interest  in  this  parish,  as  renders  her 
irremoveable,  and  therefore  the  order  of  Sessions  mu&^ 
be  affirmed. 


Marryat  (with  whom  was  Jessopp  and  Kfiox)  coutiA* 
It  is  perfectly  clear  that  there  was  no  assignment  of 
dower  in  this  case,  and  therefore,  dower  unassigned,  is 
not  such  an  estate  as  will  either  confer  a  settlement,  or 
prevent  the  pauper  from  bemg  removed.    Undoubtedly      J 
a  person  may  be  irremoveable  without  having  acquired 
settlement,  but  that  is  upon  the  principle  that  the  party 
is  irremoveable  '^  from  his  own."    That  is  the  language  of 
the  law  in  a  numerous  class  of  cases.     The  case  of  Rex 
v.  Uorsley  does  not  vary  the  proposition,  because  there 
the  party  had  a  right  to  the  property  as  sole  next  of  kin, 
and  had  by  statute  the  entire  equitable  interest  until  ad- 
ministration was  tajcen  out,  and  nobody  else  could  have 
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taken  out  administration  without  her  concurrence*    In 
all  the  decisions  upon  the  head  of  settlement  by  estate, 
the  pauper  must  have  the  right  of  poaesnon.    That  was 
the  very  principle  upon  which  Res  v.  Berkswellf  cited  on         The 
the  other  side,  was  decided.     In  the  present  case,  the  ^f 

pauper  had  no  l^^l  right  of  possession  until  there  was  Northweald 
a  valid  assignment  of  her  dower,  and  if  she  attempted  to 
enter,  she  would  be  a  trespasser.  The  legal  title  to  the 
freehold  was  in  the  heir,  who  alone  had  the  right  of  pos- 
session, subject  to  the  widow's  dower,  which  may  be 
assigned  either  by  himself,  by  the  sheriff,  or  by  any  of 
the  other  modes  prescribed  by  law.  The  answer  to 
the  argument  on  the  other  side  is,  that  here  the  pauper 
had  nothing  of  Iter  awn,  from  which  it  can  be  said  she 
was  irremoveable.  Rex  v.  Painmick  is  a  decisive  au- 
thority to  shew,  that  without  an  assignment  of  dowor, 
the  widow  had  no  estate  in  the  land  which  can  be  called 
her  own. 

Here  the  Court  stopped  him. 

Abbott,  C.  J. — ^As  it  is  agreed  on  both  sides,  that 
there  was  in  fact  no  assignment  of  dower,  I  am  clearly  of 
opinion  that  the  pauper  in  this  case  had  not  any  such  in- 
terest as  would  entitle  her  to  the  possession  of  any. part 
of  the  estate  as  her  own,  so  as  to  render  her  irremove- 
able. Rex  V.  Painmick  seems  to  be  a  decisive  autho- 
rity; and  as  that  case  has  never  been  impeached  by  any 
subsequent  decision,  I  think  we  are  bound  by  it,  and 
consequently  tlie  order  of  Sessions  must  be  quashed. 

Bayley,  J. — ^There  being  an  express  decision  on.Uie 
point,  unless  we  could  see  that  that  decision  was  wrong, 
^  ought  to  abide  by  it.  The  Kitig  v.  Painmick  is,  I 
^tnk,  a  decisive  authority  upon  this  question.     Here  the 
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pauper  would  never  have  a  right  of  occupation;  for  so 
long  as  the  thousand  years  term  continued,  the  right  of 

V.  occupation  would  be  in  the  termor,  and  whatever  right 

Inhabitants  ^^^  might  have,  could  only  be  by  assignment,  which  in 

of  fiict  has  never  taken  place.    In  Rex  v.  Painsmick  the 

Bassbtt.     ^i<iow,  after  her  husband's  death,  continued  residing  on 
the  property,  and  there  was  a  clear  possession  for  forty 
days.    The  Court  there  decided,  that,  inasmuch  as  it  was 
'  a  legal  right  of  possession  in  her,  under  the  statute  of 
Magna  Charta,  by  which  the  widow  would  be  irremove- 
able  for  forty  days,  she  might  therefore  gain  a  settlement. 
She  afterwards  continued  to  reside  upon  the  property, 
and  she  married  again^  and  she  and  her  second  husband 
lived  upon  it  for  about  two  years.     Now  if  the  right  of 
dower  unassigned  would  confer  a  settlement  to  the  party 
who  was  residing  upon  the  estate  out  of  which  die  dower 
was  to  issue,  the  husband  would  have  been  iiremoveable 
during  the  whole  of  that  time.     The  question  in  that  case 
was,  whether  the  children  of  the  second  marriage  were 
settled  in  the  parish  in  which  the  mbther  and  father  had 
so  resided ;  and  the  Court  held  that  they  were  not.   Why  I 
Because  the  right  to  have  dower  assigned,  and  residing 
upon  the  estate  on  which  the  mother  was  endded  to  have 
dower  assigned,  was  not  sufficient  to  communicate  a  set- 
tlement to  the  husband  and  the  chikben,  the  dower  not 
having  been,  in  pomt  of  fact,  actually  assigned*    That 
case  is  precisely  like  this  in  principle,  and  we  ought  to  be 
bound  by  it. 

HoLROYD,  J.*— I  think  the  decision  in  Rex  ▼«  Piimi- 
wick  is  decisive  of  the  present  case,  unless  we  could  see 
that  it  was  determiaed  upon  a  wrong  pAnciple.  We 
should  not  be  authorized  in  disturbing  it,  unless  diere 
was  reason  to  doubt  the  propriety  of  it.  I  see  no  reasoD 
for  snying  that  it  ia  wrongly  decided,  and  tbeii^iaie  on  the 
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authority  of  that  case  I  am  of  opinion  that  we  ought  to        18£4. 

quash  this  order.  JZ^^''^^^ 

^  The  King 

V. 

LiTTLSDALE,  J.  was  in  the  Bail  Court.  -     '^^ 

'  In  Habitants 

of 

Order  of  Sessions  quashed,      ^""^i'];^.'^'' 


The  King  v.  The  County  Clerk  of  Middlesex. 

UN  a  former  day  a  rule  was  obtained,  calling  on  the  The  County 
County  Clerk  of  Middlesex  to  shew  cause  why  an  infor-  ji^^^  i»eiiti- 

mation  should  not  be  filed  against  him  for  alleged  mis-  ^***i°  ^*^? 

1       •    t  •      /P        T  11        ■  1  "the  following 

conduct  m  his  office.  It  was  alleged,  among  other  matters,  fees  upon  the 

that  he  had  exacted  greater  fees,  in  a  cause  in  which  ^©^"Dgand 

,    ,  determination 

Joieph  Brock  was  the  plaintiff,  and  James  Hulme  was  of  suits  in  his 
tbe  defendant,  than  are  authorized  by  the  statute  £3  Geo.  £.  uTOn'the^ap- 
C.33.  the  defendant  in  that  case  having  been  charged  Ss.  pearanceof 
lOd.  for  his  costs  of  suit,  contrary  to  the  said  act.    Cause  upon  the  first 
was  now  shewn  against  the  rule  upon  affidavits  of  consider-  «>n»mons  and 

t,  ,         ,  dctennmaUon 

able  length,  m  which  the  alleged  misconduct  of  the  County  of  the  cause. 

Clerk  was  completely  negatived;  and  as  to  that  part  of  ^n  oScr  nwT 

the  case  which  imputed  the  exaction  of  illegal  fees,  the  in  coose- 

practice  of  the  County  Court,  from  the  year  1 772  down  to  SowpMar- 

4e  present  time,  was  stated  to  be  this : — ^ITie  plaint  being  ance  of  the 

..         -  I'liii-i*    defendant 

entered,  a  warrant  is  issued,  upon  which  the  defendant  is  upon  the  first 

summoned  to  appear  on  a  given  day.   If  the  plaintiff  and  •»™™on»»  ««•; 
defendant  both  appear  on  being  called  on  the  day  ap-  cotion  on  a 
pointed,  the  defendant's  appearance  is  entered,  the  cause  ^^L^^^  de- 
ls heard,  and  ati  order  made  and  entered  according  to  die  fendant,  Ss. 
verdict;  and  the  whole  cost  of  a  suit  dius  terminated  gums  include 

•iDounte  to  3s.  6d.,  racluding  county  clerk's,  bailiff's,  and  the  fees  to  the 
.  county  clerk, 

ener's  fees.    But  if  the  defendant  does  not  appear  on  bailiflb,and 
heing  called,  the  plaintiff  is  heard  as  to  the  amount 
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claimed,  and  an  order  nisi  is  made  and  entered  forjudge 

ment  on  a  future  day.    This  order  nisi  is  served  on  the 

17.  defendant,  and  if  he  appears  on  the  second   day  ap- 

.,^'*^  pointed^  the  case  is  heard  as  before,  and  an  order  abso- 

Clerk        lute  is  made  according  to  the  verdict.     The  whole  cost 

Middlesex.    ^^  ^^^  ^"'^  ^"  ^®  last-mentioned  case  amounts  to  5s.  6d.\ 
and  if  the  defendant  does  not  appear  on  the  second  day, 
an  order  absolute  is  made,  and  entered  for  judgment  bj 
default ;  and  the  whole  cost  in  that  case  is  5s»  4c/. :  such 
costs  in  each  of  the  two  last-mentioned  cases  including 
the  fees  of  the  county  clerk,  bailiffs,  and   criers.    But 
the  cost  occasioned  by  the  defendant  not  appearing  on 
the  summons,  amounting  to  2s.  or  2s.  2d.  according  to 
criers,  is  always  paid  and  borne  by  the  defendant,  as 
being  his  default ;  and  if  the  debt  and  costs  are  not  paid 
on  the  day  or  days  specified  in  the  said  orders  absolute, 
the  plaintiff  has  a  right,  at  any  time  within  a  year,  to  de- 
mand an  execution  against  the  defendant,  the  cost  of 
which  is  3s.  4d.,  that  is  to  say,  4d.  to  the  county  clerk, 
for  the  execution,  and  35.  to  the  bailiff  executing  tlte 
same.    In  the  present   case   the   defendant  had  been 
summoned  for  a  debt  under  40s.,  but  not  appearing 
on  the  day  appointed,  an  order  nisi  was  made  upon 
him  to  attend   the  Court  on  a  second  day,  when  he 
attended  accordingly,  and  the  cause  being  heard,  a  ver- 
dict was  found  by  the  jury  against  him,  and  execu- 
tion awarded  for  the  debt  and  costs,  the  amount  of  the 
latter  being  8^.  lOd.  which  sum  was  composed  of  the 
following  items,  Ss.  6d.  for  the  order,  25.  for  the  order 
nisi,  and  Ss.  4d.  for  the  execution,  according  to  the 
practice  of  the  court  as  above  set  forth.    The  county 
clerk  stated  in  his  affidavit  tliat  previously  to  his  appoint- 
ment to  the  said  office,  one  Peier  Hardy,  together  with 
certain  other  freeholders  of  the  county  of  Middlesex,  pre- 
sented a  petition  to  the  Lord  High  Chancellor  in  pur- 
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ace  of  the  power  given  by  section  \6  of  23  Geo.  3. 
S.  complaining  of  the  then  practice  of  the  Court,  and     „,.    ^^ 
:  other  or  greater  fees  were  exacted  by  the  then  county  v, 

k  than  the  said  act  allowed ;  that  the  said  petitioners       County 
a  proceeded  in  their  said  petition  to  state  the  practice        Clerk 
the  court,  as  it  now  exists,  and  as  is  above  set  forth,    Middlesex^ 
I  the  fees  taken  for  each  particular  proceeding  in  the 
urt,  which  fees  so  set  forth  and  complained  of,  were 
svery  respect  the  same  fees  as  are  now  taken  by  the 
sent  county  clerk ;  that  the  matter  of  the  said  petition 
i  been  fully  heard  before  Lord  Ellenborough,  C.  J. 
1  Gibbs,  C.  J.  and  after   hearing   all   parties,  they 
udged  as  follows : — "  We  have  considered  the  within 
ition,  together  with  the  affidavit  of  the  within-men- 
Qed  Peter  Hardy  and  Thomas  Leach,  and  the  papers 
reto  annexed,  and  have  been  attended  by  the  respective 
3rnies  of  the  said  P.  H.  and  of  the  said  T.  L.  and  we  are 
opinion  that  the  fees  which  are  stated  to  have  been  re- 
ved  by  the  said  Thomas  Leach  and  the  other  officers 
the  said  County  Court  for  Middlesex,  held  under  the 
Geo,  2.  c.  S3,  are  justified  by  a  fair  construction  of 
t  act ;  and  we  are  also  of  opinion,  that  upon  the  facts 
)mitted  to  us,  and  upon  our  view  of  the  said  act  of 
liament,  there  is  no  ground  for  criminating  the  said 
omas  Leach  in  respect  of  any  thing  which  appears  to 
^e  been  done  by  him  in  the  execution  of  his  office  of 
unty  Clerk ;  but  we  think  that  the  warrant,  in  obe- 
Qce  to  which  the  summons  in  each  case  is  stated  to 
le,  and  which  we  consider  to  be  analogous  to  the 
irifi'^s  precept  to  his  bailiff  for  the  summons  in  the  old 
unty  Court,  ought,  in  point  of  fact,  to  have  issued, 
i  should  issue  hereafter  in  each  case  as  an  authority  to 
bailiff  for  the  summons." 

rhe  Court,  after  hearing  the  facts  and  circumstances 
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disclosed  on  aflidavit  on  both  sides,  were  clearly  oC  opi- 
nion that  there  was  no  pretence  for  granting  an  infonia- 
tion  on  the  ground  of  misconduct  on  the  part  of  tae 
County  Clerk  in  his  office ;  and  with  respect  to  tke 
alleged  exaction  of  excessive  fees,  they  observed  thittk 
determination  of  Lord  Ellenhorougk,  C.  J.  and  Gfifc, 
C.  J.  as  to  the  practice  of  taking  fees,  was  concluaie 
upon  the  subject,  and  afforded  a  complete  answer  to  4t 
complaints  now  alleged,  inasmuch  as  the  fees  demanW 
were  in  this  instance  similar  in  amount  to  those  whica 
had  received  the  sanction  of  those  learned  Judges. 


The  Rule  was  therefore  discharged  with  costs. 


French   was   for   the   prosecution,  and   ScarleU 
Brodrick  for  the  defendant. 


Morgan  r.  Palmer. 

Assumpsit  for  money  had  and  received  by  tliede- 

fendant  to  the  use  of  the  plaintiff.     Plea  non  assumpsit, 

and  issue  thereon.     At  the  trial,  before  Gflrroar,  B.  at 

the    Norfolk   Lent   Assizes,   1823,    the    plaintiff  had  a 

verdict,  subject  to  the  opinion  of  the  Court,  upon  the 

following  case : 

The  plaintiff  is  a  publican,  in  the  borough  of  Grtot 

Yarmouth,  where  he  resided  and  carried   on   business  m 

renewinp  his  jj^^  y^^^  jy^S,  during  which  year  the  defendant  was  mayor 
annual  license,  -/  ^  o  j 

and  though  it    of  the  borough.     In   the  month  of  September j   1822,  a 

for'fifty-scven  "™^^^»"g  was  duly  held  by  the  defendant,  who,  in  his 
years  a  similar  fee  had  heen  uniformly  received  l>y  the  mayor  for  the  time  bcin& 
from  every  puhlican  within  the  horough  applying;  to  have  his  license :  Held,  U»* 
sucfi  fee  was  illegal,  and  might  he  recovered  back  in  assunipsit  for  money  had  and 
received,  without  notice  of  action. 


Where  the 
mayor  of  an 
ancient  bo- 
rough, in 
which  he  was 
also  a  justice 
of  the  peace, 
took  a  fee  of 
4s.  from  a  pub- 
lican resident 
within  the 
borough,  for 
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character  of  mayor,  was  then  one  of  the  justices  of  the 
peace  in  and  for  the  borough,  and  by  another  justice  of 
tfae  peace  in  and  for  the  borough,  for  the  purpose  of 
renewing  the  annual  licenses  of  the  publicans  in  the 
borough.  The  plaintiff  attended  at  that  meeting,  in  order 
to  renew  his  license,  and  the  clerk  to  the  said  justices, 
nho  is  also  town  clerk  and  clerk  of  the  peace  for  the 
borough,  on  granting  to  the  plaintiff  his  license,  demanded 
a  sum  of  \2s,  6d,  which  the  plaintiff  accordingly  paid. 
The  clerk  then  paid  over  to  the  defendant  a  sntn  of  45., 
part  of  the  said  sum  of  125.  6rf.,  which  he  had  received 
on  the  account  and  by  the  authority  of  the  defendant  as 
"roayor.  He  also  paid  over  the  sum  of  25.,  other  part  of 
the  said  sum  of  125.  6rf.,  to  the  Serjeants  at  mace,  and 
retained  the  sums  of  45.  6d,  as  clerk  to  the  justices,  and 
as  clerk  of  the  peace,  the  residue  thereof,  to  his  own 
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Use.  Great  Yarmouth  is  an  ancient  and  immemorial 
Wough.  Until  the  reign  of  Queen  jlttne,  the  chief  offi- 
cers of  the  corporation  were  two  bailiffs.  Various  char- 
ters, from  the  reign  of  King  John  to  that  of  Queen  jdnn, 
granted  to  the  baitfiSs  all  ancient  and  usual  perquisites, 
£oes,  emoluments  and  profits,  which  they  had  before  by 
pretext  of  any  incorporation,  or  by  reason  or  pretence  of 
^ny  prescription,  use,  or  custom,  held,  enjoyed,  or  used. 
By  an  act  1  Ann,  st.  2.  c.  7.  it  was  enacted,  that  when 
the  style  of  the  corporation  should  be  changed  from  that 
^f  bailiffs,  aldermen,  burgesses,  and  commonalty,  to  that 
«f  mayor,  aldennen,  burgesses  and  commonalty,  the 
iDayor  and  his  successors  should  have  and  enjoy  all  the 
ame  fees,  perquisites,  privileges  and  jurisdictions,  as  the 
bailiffs  had  before  lawfully  claimed  and  demanded.  By 
a  charter  in  the  following  year,  the  style  of  the  corpora- 
tion was  changed,  and  it  was  thereby  provided,  that  the 
fint  mayor  therein  named,  and  his  successors,  should 
^ve  and  enjoy  the  same  powers,  privileges,  fees,  perqui- 
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sites  and  profits,  as  the  bailiffs  in  any  manner  had  before 
held  and  enjoyed,  within  the  liberties  and  precincts  of  the 
said  borough.  No  entries  were  made  of  the  sums  paid 
Palmer,  fg^  licenses  in  the  books  of  the  corporation,  but  as  far 
back  as  living  memory  went,  that  is  to  say,  from  the  year 
ndo,  up  to  the  time  of  bringing  this  action,  the  same 
sum  of  45.  had  been  uniformly  received  by  the  mayor  for 
the  time  being,  from  every  publican  applying  for  a  license, 
as  his  usual  and  accustomed  fee  for  granting  it.  No 
notice  of  the  action  was  given  previously  to  its  com- 
jnencement. 

liolfe,  for  the  plaintiff.     There  are  three  questions  in 
this  case.     First,  Whether  the  defendant  was  entitled, 
under  the  24  G.  2.  c.  44.  s.  I.  as  a  justice  of  peace,  to  a 
month's  notice  of  action,  previous  to  the  suing  out  of  the 
writ.      Second,   Whether   the  defendant  was  justified, 
either  by  any  statute-law,  or  prescription,  in  demanding 
and  receiving  from  the  plaintiff  the  sum  of  4s.  previous 
to  granting  him   a  license.      And  third,   Whether  the 
plaintiff,  having  paid  that  money,  can  recover  it  back,  in 
an  action  for  money  had  and  received.     For  the  plaintiff, 
it  is  submitted,  that  the  Court  must  answer  the  first  two 
of  these  questions  in  the  negative,  and  the  third  in  the 
affirmative;  the  second,  however,  seems  to  be  the  most 
important,  and  may  with  most  advantage  be  argued  first 
in  order.     The  first  statute  which  regulated  the  sale  ot 
beer  in  alehouses,  by  means  of  licensing  the  proprietors, 
was  the  5  8c  6  E.  6.  c.  25.  which  recites  that  ''  intolera- 
ble hurts  and   troubles  to  the   commonwealth  of  this 
realm  doth  daily  grow  and  increase,  through  such  abases 
and  disorders  as  are  had  and  used  in  common  alehouses^ 
and  other  houses  called  tippling-bouses,"  and  enacts  that 
no  person  shall  in  future   sell  ate   or  beer  without  t 
license,  to  be  granted  by  the  Sessions,  or  by  two  justices 
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of  the  peace  \  and  that  every  person  so  licensed,  shall  be 
bound  by  recognizance  for  the  proper  conduct  of  their 
house,  "  for  making  of  every  which  recognizance,  the 
party  so  bound  shall  pay  but  twelve-pence."     There  are 
many  subsequent  acts  of  parliament  upon  the  same  sub- 
ject, but  the  only  one  which  it  is  material  to  notice,  is 
the  3  G.4.  c.  77*  s.5.  which  provides  that  for  filling  up 
the  license,  and  for  taking  and  returning  the  recognizance 
to  be  entered  into,  the  sum  of  five  shillings,  and  no  more, 
shall  be  taken  by  the  justice's  clerk,  over  and  above  the 
fees  to  be  paid  to  the  several  clerks  of  the  peace  for 
filing  the  recognizances.     If,  therefore,  the  defendant  was 
entitled  to  exact  from  the  plaintiff  the  sum  of  4s.  upon 
granting  him  a  license,  it  is  clear  that  he  cannot  derive 
his  title  from  the  statute  book,  and  it  remains  to  be  seen, 
whether  by  the  prescription  of  this  borough,  and  the  cus- 
tom which  is  said  to  have  obtained  there  previously  to 
the  1  jifm,  St.  S.  c.  7*  he  is  in  a  better  situation.     By  that 
act  the  mayor  is  empowered  to  have  the  same  fees  as  the 
bailiffs  had  before  lawfully  claimed  and  demanded.    Now 
the  fee  which  had  before  been  lawfully  claimed  and  de- 
manded for  granting  a  license,  must  have  been  ''  but 
twelve-pence ;"  and  that,  therefore,  was  the  only  fee  which 
the  defendant  was  entitled  to  have,  unless  he  can  shew 
an  immemorial  usage  in  the  borough  for  taking  a  fee  of 
4«.,  which  certainly  he  cannot.     It  will,  perhaps,  be  said, 
that  this  fee  was  taken,  not  in  respect  of  the  license,  but 
on  some  other  ground.     Unless,  however,  some  other 
justifiable  cause  for  the  exaction  is  plainly  shewn  to  the 
Court,  they  will  not  presume  it :  none  such  is  suggested 
in  the  case,  and  it  is  difficult  to  imagine  that  any  such 
^^   really  have  existed.     Then  shortly,  with  respect  to 
^fe    first  point.     It  has  been  decided  by  Umphelhi/  v. 
"^^Jjeania),  that  in  an  action  for  money  had  and  received, 

(fl)  1  B.  &  A.  42. 
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brought  against  collectors  for  excessive  charges  on  a  dis- 
tress for  arrears  of  taxes,  the  defendants  were  not  entitled 
to  a  month's  notice   under   the  43  G*  S.  c.  9.^.  s.  70; 
which  is  in  effect  deciding  the  present  case,  because  the 
two  statutes  have  the  same  object,  are  founded  upon  the 
same  principle,  and  are  couched  nearly  in  the  same  terms. 
Besides  which,  it  is  quite  evident  from  the  tenor  of  the 
24  G.  2.  c.  44.  s.  1.  that  it  was  not  designed  to  apply  to 
an  action  in  this  form,  brought  to  recover  money  paid 
under  circumstances    like   the   present.      Thirdly,  the 
plaintiff  may  recover  this  money  in  the  present  form  of 
action.     The  ai^ument  contrl  will  be,  that  be  has  paid 
the  money  in  his  own  wrong,  and  therefore  that  the  action 
cannot  be  maintained.     That  rule  must  be  admitted  to 
prevail  in  «ome  instances,  but  it  does  not  apply  here ; 
because  the  plaintiff  paid  the  money  under  a  species  of 
duress,  and  therefore  it  was  not  a  payment  in  his  own 
wrong.     If  he  had  not  paid  the  money  he  could  not  have 
obtained  the  license,  without  which,  either  he  could  not 
have  carried  on  his  trade,  and  must  have  been  reduced  to 
ruin,  or  he  must  have  continued  to  carry  it  on  against  the 
law,  and  under  the  peril  of  heavy  penalties  for  so  dobg. 
It  was  therefore  *'  a  payment  by  compulsion,"  within  the 
rule  laid  down  by  the  court  in  Jlslley  v.  Reynolds  {a), 
and  may  be  recovered  in  an  action  of  assumpsit.     [Jb- 
botty  C.  J.  There  the  money  was  paid  under  a  protest.] 
So  it  virtually  was  here ;  but  that  is  immaterial,  for  in 
Dew  v.  Parsons  (6),  it  was  held,  that  an  attorney  might 
maintain  money  had  and  received  against  a  sheriff  for  the 
excess  paid  above  the  legal  fee  for  issuing  a  warrant,  and 
there  the  money  had  been  paid  without  any  objection  or 
protest  whatever.     In  addition,  one  great  and  general 
argument  is  important  to  the  decision  of  this  case,  nameJ/i 
that  it  is  against  public  policy,  and  a  violation  of  publk 
(«)  2  Str.  915.  (A)  2  B.  &  A.  562. 
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justice,  tliat  a  person  in  the  situation  of  the  defendant 
should  receive  any  fee  for  performing  his  duty ;  it  was 
corruption  and  extortion  in  him  to  take  it,  and  it  was  an 
infringement  of  the  rights  of  the  plaintiff,  that  he  should 
be  compelled  either  to  pay  it,  or  to  lose  the  license  to 
which  he  was  entitled,  and  which  was  essential  to  the 
carrying  on  his  business,  and  to  his  support  in  life.  On 
all  these  grounds,  therefore,  it  is  clear  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  Court. 


Morgan 
Palmer. 


Dover,  ccMitr^.     If  the  defendant  received  the  money 
iQ  bis  character  of  a  justice  of  peace,  it  is  quite  clear  that 
he  was  entitled  to  notice  of  action ;  and  if  it  is  doubtful 
ui  ^bat  character  he  received  it,  still  his  right  to  notice 
i»  unimpaired,  because,  as  the  words  of  the  statute  are 
general,  it  will  be  presumed  that  he  acted  as  a  justice. 
^%g«  V.  Evelifn{a).    The  case  of  Umphelby  v.  McLean 
(&)>  is  very  distinguishable  from  the  present;   it  was 
decided  upon  a  different  statute,  and  has  no  bearing  upon 
that  now  under  consideration.    But  Greenway  v.  Hurd  (c) 
IS  directly  in  point ;  for  there  the  objection  was  founded 
**pon  the  23  G.  3.  C.70.  s.  30.  which  is  worded  precisely 
the  same  as  the  9A  6. 2.  c.  44.  s.  1 .  and  it  was  there  held 
that  an  excise  officer,  who  had  received  duties  not  legally 
payable,  was  entitled  to  notice  of  action.     [Bayley,  J. 
But  there  be  received  the  money  bon^  fide,  believing  that 
it  was  legally  due,  and  he  proved  the  honesty  of  his  in- 
tention by  paying  the  money  over  to  his  superior.     That 
iras  the  ground  of  the  decision  there.]     The  general 
principle  laid  down  in  that  case  was,  that  wherever  the 
officer  acts  colore  officii  he  is  entitled  to  notice,  and  cer- 
tainly tbe  present  defendant  must  be  considered  as  acting 


t 


[a)  3  H.  Bl.  114.  (b)  1  B.  &  A.  42. 

,c)  4  T.  R.  553.    See  Prestidge  v.  Woodman,  ante,  vol.  i.  502. 
Bird  V.  Constable^  (n)  Id.  504. 
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colore  officii.     [Holroyd,  J.  I  think  not.     The  ckim  set 
up  by  the  defendant  was  not  made  in  execution  of  his 
office  as  a  justice ;  in  Greenway  v.  Hard  it  was;  that 
makes  a  vital  distinction  between  the  two  cases.]    That 
distinction  undoubtedly  was  taken  in  Irving  v.  Wilson  (a), 
which  at  the  first  glance   appears  to  be  an  authority 
against  the  present  defendant ;  but  there  it  was  plain  tbt 
the  goods  seized  were  not  liable  to  seizure,  and  that  the 
officer  knew  that  fact,  because  he  received  the  money  to 
release  them;   therefore  the  payment  was  made  under 
duress,  and  was  received  not  colore  officii,  and  it  was  on 
these  grounds  that  the  Court  held  that  notice  of  action 
watf  unnecessary.     The  decisive  argument  on  behalf  of 
the  defendant,  however,  is,  that  this  fee  of  4s,  is  a  just 
and  legal  fee,  which  he  was  fully  entitled  to  take ;  iint^ 
by  prescription ;  secondly,  by  the  act  of  parliament  and 
charter  of  1  jinn ;  and  thirdly,  because  there  was  a  good 
and  reasonable  consideration  for  it.     With  reference  to 
the  question  of  prescription,  the  Court  must,  on  this  oc- 
casion, act  in  the  double  capacity  of  jurors  and  judges, 
for  there  was  no  evidence  upon  the  subject  produced  at 
the  trial.     The  case,  however,  finds  that  this  fee  has  been 
regularly  and  constantly  paid  in  the  borough,  throughoat 
a  period  of  nearly  60  years,  and  therefore  in  the  absence 
of  proof  to  the  contrary,  the  Court  will  presume  that  a 
custom  which  has  prevailed  so  long,  is  an  immemmil 
custom.     Rex  v.  Jolliffe  (Jb).     [Bayley^  J.   The  fee  was 
taken  for  granting  a  license ;  now  the  power  of  granting 
licenses,  we  know,  is  not  immemorial :  how  then  can  we 
presume  that  a  custom  to  take  fees  for  granting  them  is 
immemorial  ?]    The  present  argument  must  go  the  leogtb 
of  saying,  that  the  power  of  granting  licenses,  or  some^ 
thing  equivalent  to  it,  is  immemorial.     The  preamble 
of  the  5  &  6  E.  6.  c.  25.  shews,  that  the  necessity  fo^ 

{a)  4  T.  R.  485.  {b)  3  D.  &'  R.'*.  T.  R.  MO. 
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regulating  the  management  of  alehouses  was  at  that 
time  no  new  thing,  and  earlier  enactments  upon  the  same 
subject  are  to  be  found  in  the  12  E.  4.  c.  8.  the  13  12. 2. 
c.  38.  the  9  £.  3.  c.  25.  and  in  Magna  Charta  (9  H.  3. 
c.  25).    [Abbott y  C.  J.   Admitting  all  these,  still  the 
power  of  licensing  is  not  carried  up  to  the  necessary 
period ;  it  is  not  shewn  to  be  immemorial ;  indeed  it 
plainly  appears  not  to  be  so ;  how  can  we  hold  that  a 
custom  to  take  fees  for  granting  licenses  is  immemorial, 
when  the  power  of  granting  them,  and  indeed  the  very 
subject  of  grant  appears  to  have  arisen  within  the  time 
of  legal  memory  ?     This  point  really  seems  to  me  too 
plain  for  argument.]    Then,  secondly,  the  5  &  6  E.  6. 
c.  25.  and  all  subsequent  statutes  upon  the  subject, 
authorise  the  taking  of  fees  on  granting  beer  licenses. 
[Boy/fy,  J.  Some  fees  to  some  individuals;  but  is  there 
any  one  statute  which  authorises  the  taking  of  this  fee 
1>J  a  person  in  the  situation  of  this  defendant?]    The 
1  Ann  certainly  seems  to  authorise  it.     But,  at  any 
rate,  it  is,  thirdly,  justifiable  to  take  this  fee,  because  the 
granting  the  license  was  a  good  and  reasonable  consi- 
deration for.it.    This  is  like  the  case  of  pickage  and 
stallage  in  a  market.     It  is  not  an  uncommon  thing  in 
maDy  parts  of  England^  to  pay  a  fee  for  selling  goods  in 
particular  places ;  and  if  it  is  a  reasonable  fee,  the  Court 
will  uphold  it.     What  is  a  reasonable  or  unreasonable  fee 
is  for  the  judgment  of  the  Court.  2  Inst.  210.  [fioy/ey,  J. 
Ought  a  Justice  of  the  Peace  to  receive  money  for  the 
performance  of  his  duty  i    The  proposition  is  too  mon- 
strous to  be  advanced  for  a  moment.    Then  ought  the 
defendant  to  take  a  fee  for  performing  his  duty  as  the 
i&ayor  of  a  borough  ?]    The  argument  is  that  the  de- 
fendant was  acting  as  a  Justice  in  granting  the  license, 
l>ut  that  he  received  the  fee  as  the  mayor  of  the  borough, 
w  he  might  legally  do.    [Bayley,  J.  What  he  does  as  a 
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mayor  he  does  as  a  justice.]     As  to  the  third  point,  it  is 
clear  that  the  plaintiff  cannot  recover  in  this  form  of 
action.     He  paid  the  money  voluntarily  with  a  full  know- 
ledge of  the  law ;  though  even  if  he  were  ignorant  of  the 
law,  that  would  not  entitle  him  to  maintam  assumpsit. 
He  knew  that  the  same  fee  was  paid  by  others  under 
similar  circumstances  ,*  he  had  himself  paid  it  before,  and 
he  paid  it  on  this  occasion  without  remonstrance  or  ob- 
jection.    [Holroydy  J.  Was  not  the  mere  act  of  demand- 
ing a  fee  illegal  in  a  public  officer  ?     If  so,  the  plaintiff 
may  maintain  his  action.]     He  paid  the  money  volun- 
tarily, with  full  knowledge,  or  full  means  of  knowledge, 
of  all  the  facts  of  the  case,  then  he  cannot  recover  it  back 
again  on  account  of  his  ignorance  of  the  law.  Bilbit  s, 
Lumley  (a),  Brisbane  v.  Dacres  (6),  Bize  v.  Dickason{s\ 
Knibbs  v.  Hall  (d)f  and  Stevens  v.  Lynch  (e).  [ BayUy^h 
Is  not  Snowdon  v.  Davis  (f)  a  case  which  comes  nearer 
to  the  present  than  those,  and  does  it  not  militate  against 
the   doctrine   now   contended  for?     Surely,  where  tlie 
money  is  paid  under  the  influence  of  duress,  or  op- 
pression, or  fraud,  it  is  recoverable.     Jbbott,  C.  J.  **  Ig- 
norance of  the  law  "  means  of  the  general  law  of  the 
land ;  but  a  man  is  not  bound  to  know  the  local  or  bye 
laws  of  a  particular  town  or  borough.]     At  all  events  the 
plaintiff  has  sustained  no  hardship,  because,  as  be  had 
paid  the  fee  before,  and  knew  that  others  had  paid  it  also, 
no  duress,  or  oppression^  or  fraud,  was  practised  upon 
him  ;  he  acted  voluntarily,  with  full  knowledge  both  of 
the  law  and  the  facts ;  and  he  cannot  now  come  into 
Court  and  repudiate  his  own  act  by  bringing  an  action. 


^olfe,  in  reply,  was  stopped  by  the  Court. 


(a)  2  East,  409. 
(/>)5Taunt.  143. 
W  1  T.  R.  286. 


((/)  1  Esp.  84. 
(f)  12  East,  38. 
{/)  I  TaunL  359. 
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Abbott,  C.  J.— ^1  am  of  opinioii  that  the  plaintiff  is 
entitled  to  recover.  The  first,  and,  as  it  seems  to  me, 
the  main  question  in  this  case  is,  whether  the  defendant  v, 

had  any  legal  authcHitj  to  demand  the  payment  of  this      ^^''*'*^'*' 
fee.     It  is  said  that  it  was  legally  due  to  him  in  his  cha- 
racter and  office  of  mayor ;  but  it  was  received  for  the 
granting  oY  a  license,  which  it  is  admitted  he  did  in  his 
character  and  office  of  justice.     The  case  finds  that  a 
simHar  fee  has  been  received  on  similar  occasions  for 
a  loDg  term  of  years ;  but  we  cannot  therefore  presume 
that  there  is  an  immemorial  custom  for  receiving  it,  espe* 
ciallj  when  we  find  that  the  license,  in  respect  of  which 
it  is  claimed,  is  not  itself  immemorial.     By  the  com- 
mon law,  we  know  that  no  license  was  necessary ;  if  there 
were  an  immemorial  custom  in  this  borough  that  no 
person  should  sdl  beer  without  a  license,  the  common 
^      law  would  be  restrained,  and  a  license  would  become 
\      necessary  there ;  and  then  a  co-existing  custom  that  the 
\      licensed  person  should  pay  a  fee  of  4s.  would  become 
%       a  good  and  binding  custom,  so  far  as  its  antiquity  went ; 
but  whether  such  a  custom  would  be  good  in  law,  it  is  not 
I       at  present  requisite  to  decide.     But  neither  of  these  are 
[       proved;    there  is  no  proof  of   any   fee   being   taken 
[      earlier  than  the  reign  of  Edward  6.  and  therefore  we 
certainly  cannot  presume  that  it  ever  was  taken  before 
that  time ;  because  where  a  law  or  custom  is  to  have  the 
effect  of  narrowing  the  public  right,  it  is  an  established 
Hile  to  require  strict  and  clear  evidence  of  its  existence 
and  extent.     Then  with  respect  to  the  notice :  if  it  is 
admitted  that  the  defendant  exacted  the  fee  in  his  cha- 
racter of  mayor,  the  24  G.  2.  c.  44.  does  not  apply;  if 

• 

It  is  doubtful  in  which  character  he  was  acting,  then, 
according  to  the  case  of  Biggs  v.  Evelyn  (a),  he  was  en- 
^ded  to  notice :  but  if  it  is  plain  that  he  was  acting  in  bis 
character  of  justice,  then  I  am  of  opinion  that  he  was 

(a)  3  H.  Bl.  1 U. 


Morgan 

V, 

Palmeb. 


CASES  IN  THE  KINGS  BENCH, 

not  entitled  to  notice  in  this  particular  case.  The  object 
of  the  act  of  parliament  was  to  protect  magistrates  from 
the  consequences  of  mistakes  or  errors  of  judgment,  but 
not  of  illegal  acts  done  for  their  own  emolument.  Now, 
I  think,  the  defendant's  conduct  comes  under  the  latter 
description ;  he  was  not  acting  in  execution  of  his  office, 
nor  under  any  error  or  mistake,  and  therefore  t  think  be 
was  not  entitled  to  notice.  Then  as  to  the  form  of  ac- 
tion :  it  is  said  this  was  a  voluntary  payment  made  with 
full  knowledge  of  the  law  and  the  facts ;  and  if  it  were 
so,  I  admit  that  the  money  could  not  be  recovered  in  this 
action.  But  in  order  to  render  a  payment  voluhtaiji  in 
the  proper  sense  of  the  word,  the  parties  concerned  most 
stand  upon  equal  terms ;  there  must  be  no  duress  ope- 
rating upon  the  one ;  there  must  be  no  oppressioo  or 
fraud  practised  by  the  other.  But  what  is  the  case  here? 
The  parties  stand  upon  the  most  unequal  terms  ima- 
ginable ;  there  is  a  duress  operating  upon  the  publican, 
for  unless  he  pays  the  money  he  cannot  obtain  bis  license; 
there  is  oppression  practised  by  the  justice,  because  he 
exacts  a  fee  to  which  the  law  does  not  entitle  him,  and 
exacts  it  upon  an  implied  threat  of  withholding  the 
license.  This  cannot  be  called  a  voluntary  payment; 
and  in  that  respect  this  differs  from  all  the  cases  that 
have  been  cited  on  the  part  of  the  defendant,  with  re- 
ference to  this  point.  Upon  all  the  questions  raised  by 
this  case,  I  therefore  am  of  opinion  that  this  action  b 
maintainable,  and  that  the  plaintiff  is  entitled  to  judg- 
ment. 


Bayley,  J. — ^The  defendant  took  the  fee  either  as 
mayor  or  as  justice.  As  justice,  it  is  admitted  that  tbe 
law  did  not  allow  him  to  take  it;  then  is  there  any  la*^ 
or  custom  which  authorises  him  to  take  it  as  mayor?  No 
such  authority  has  been  produced  to  us  to-day;  add,  rea- 
soning upon  general .  principles,  we  must  say  that  none 
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jcb  can  possibly  exist.     As  the  chief  magistrate  of  a 
orough,  he  has  certain  public  duties  to  perform^  one  of 
hich  is  to  grant  licenses  to  such  publicans  resident 
jthin  it  as  are  qualified  to  receive  them,  and  it  would 
e  subversive  of  all  decency^  as  well  as  of  all  policy  and 
LW,  if  for  the  performance  of  that  duty  he  could  be 
[lowed  tb  accept  a  compensation  in  money.     But  is  he 
able^  in  an  action  for  money  had  and  received,  to  refund 
lis  money  ?  If  it  was  paid  voluntarily,  in  the  strict  and 
roper  meaning  of  the  term,  certainly  not ;  except,  in- 
eed,  where  the  payment  is  of  a  nature  to  infringe  public 
•olicy.     I  think  this  was  of  such  a  nature;  for  if  the  de* 
endant  can  retain  such  fees  as  he  may  chuse  to  exact,  an 
indue  and  injurious  bias  will  soon  operate  upon  his 
iiind,  and  the  criterion  upon  which  he  will  act  in  grant- 
ng  a  license  will  be,  not  who  is  the  most  deserving  of  it, 
)ut  who  is  able  and  willing  to  pay  the  largest  price  for  it. 
3ut  neither  was  this  a  voluntary  payment;  the  plaintiff 
tood  in  a  situation  of  great  disadvantage;  the  defendant 
lad  an  undue  power  and  influence  over  him :  they  were 
lot  on  equal  terms,  for  the  plaintiff  was  compelled  to  pay 
he  money.     Upon  that  ground,  therefore,  the  action  is 
naintainable.     Lastly,  was  the  defendant  entitled  to  no- 
ice  of  action  ?     As  mayor  he  certamly  was  not,  and  as 
ustice  I  also  think  he  was  not,  because  he  did  not  re- 
reive  the  money  colore  officii,  but  acted  so  as  to  bring 
limself  within  the  principle  laid  down  in  Irving  v.  JVil* 
on{a).     It  seems  to  me,  therefore,  upon  every  point,  that 
>ur  judgment  ought  to  be  given  for  the  plaintiff. 

HoLROYD,  J. — By  the  common  law  licenses  were  not 
lecessary,  and  no  immemorial  usage  has  been  shewn  for 
naking  them  necessary,  in  this  borough;  we  cannot, 
herefore,  presume  its  existence.    The  statute  of  Edward 

(a)  4  T.  R.  485. 
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certainly  does  not  authorise  a  fee  of  45.,  and  no  custom 
has  been  proved  to  warrant  the  taking  that  or  any  other 
fee.  The  license  in  this  case  was  granted  by  the  defend- 
ant, not  singly,  but  with  another  justice ;  which  makes  it 
evident  that  he  was  not  then  acting  as  mayor,  bat  that 
they  were  both  acting  as  justices.  If  the  act  of  receiving 
the  fee  had  been  done  in  the  execution  of  his  office,  the 
defendant  would  have  been  entitled  to  notice  of  the  tc^ 
tion,  even  though  he  acted  erroneously  in  receiving  it; 
for  that  position  Greenway  v.  Hard  {a)  is  an  authority; 
but  it  was  done  with  a  very  different  view;  it  was  done 
for  his  own  benefit  and  profit,  and  therefore  this  case 
comes  within  the  principle  of  Irving  v.  WiUon*  As 
respected  the  plaintiff,  the  payment  cannot  be  consi- 
dered as  voluntary,  and  therefore,  in  that  point  of  view, 
it  is  equally  recoverable.  I  C04(icur  that  our  judgment 
must  be  given  for  the  plaintiff. 


LiTTLEDALE,  J. — I  am  decidedly  of  opinion  that  the 
defendant  has  no  legal  authority  to  retain  this  money.   He 
had  no  right  to  receive  it,  either  in  the  character  of  mayor 
or  justice.     No  prescription  has  been  made  out,  cither 
for  the  necessity  of  the  license,  or  for  the  exaction  of  the 
fee.     In  Rex  v.   JolHffe   the  antiquity   of  thcvCustoB* 
might  fairly  be  presumed,  because  there  the  subject  mat'^ 
ter  of  it,  a  court-leet,  was  in  itself  immemorial ;  but  here 
the  custom   cannot  be  presumed,  it  must  be  proveti^ 
The   statute  of  Edward  6.  not  only  does  nttt^mutho— 
rise  this  fee  to  be  taken,  but  it  does  authorise  a  dif- 
ferent fee,  namely,  "  but  twelve-pence."    The  24  GfO.  2-, 
requiring  notice  of  action  to  justices,  does  not  embrace 
this  case.     The  action  for  money  had  and  received  is  g©^ 
nerally  exempt  from  that  and  other  similar  statutes;  bn^ 
even  if  it  were  not,  it  certainly  would  be  in  this  instance^ 

(fl)  4  T.  R.  553. 
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because  here  the  receipt  of  the  money  was  an  act  done 

by  the  defendant  extr^  his  office,  and  for  bis  own  private 

emolument;  besides  that  it  was  exacted  by  a  very  im-  v. 

proper  species  of  duress  and  compulsion.     It  is  said  that 

the  plaintiff  had  paid  the  same  fee  on  former  occasions ; 

but  that  does  not  vary  the  case ;  it  was  a  payment  by 

compulsion  in  this  instance,  and  had  probably  been  the 

same  in  alL     I  perfectly  agree  in  thinking  that  the  action 

is  maintainable,  and  that  the  postea  ought  to  be  delivered 

to  the  plaintiff. 

Postea  to  the  plaintiff. 


The  King  v.  The  Inhabitants  of  Iddesleigh. 

*yi  an    order   of  two  Justices    Samuel  Rattenbury^  Where  an  ap- 

-^nn  his  wife,  and  Mary  their  daughter,  were  removed  pr«apce  scrv- 
^  .  ^  .  ed  his  master 

mx[\  the  parish  of  Iddesleigh  to  the  parish  of  Dowlandy  for  six  years 

*H)th  in  the  county  of  Devon.     On  appeal,  the  Sessions  ^^^^^IJ'J'fn  ^i^^ 

quashed  the  order,  subject  to  the  opinion  of  this  Court,  parish  of  I. 
#^«  *L     r  n       •  under  inden- 

on  the  following  case :  tures  which  ex- 

The  pauper  was  bound  an  apprentice  in  1806,  by  pired  at  Jlft<i- 
pansh  radentures,   to  John  Arnold^  m  the  respondent  and  then  " 
parish;   which  indentures  expired  on  the   24th   June^  ^T®"'  *9'^ 
1^13.     He  resided  in  the  same  parish,  working  with  his  of  I),  and 
master,  from  the  commencement  of  his  apprenticeship  ^^^^  ^  month 

to  another  master  at  weekly  wages,  to  which  service  the  first  master  gave  his  con- 
•fni;  and  at  the  end  of  that  month,  the  pauper  entered  into  a  fresh  agreement 
^ih  the  second  master  at  the  like  wages,  and  continued  to  serve  under  that  agree- 
>D«nt  until  the  7th  June^  when  he  was  called  out  to  serve  in  the  Local  Militia, 
»bich  he  did  for  a  fortnight  and  returned  to  his  second  master  on  the  2l8t  June 
•od  made  a  new  agreement  to  serve  him  as  before  at  sixpence  a  day,  and  while  in 
Ite  service  he  slept  from  the  21st  to  the  $4th  of  June  inclasive  in  the  parish  of 
L:  Held,  that  whether  the  service  with  the  second  master  during  the  remainder 
»f  the  term  was  with  the  consent  of  the  first  or  not,  still  the  pauper's  sleeping  for 
he  last  three  nights  in  1.  settled  him  in  that  parish  though  the  first  roaster  did 
lot  know  of  his  sleeping  there. 
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until  Lady  day,  18 13,  when  he  left  him,  and  entered  into 
an  agreement  with  Thomas  fVeeks,  in  the  appellant  paridi, 
The  King     ^^  ^^^^  ^^^  f^^,  ^  ^qj^^^  at  2s.  6d.  per  week.     After  this 

The  agreement  was  made,  and  before  the  pauper  w«at  into 

q£  JVeeks's  service,  Arnold  saw  Weeks  and  consented  to  the 

Iddesleigh.  pauper's  service  with  him;  and  the  pauper  then  went  for 
the  first  time  to  reside  in  the  appellant  parish.  At  the 
expiration  of  the  first  month  the  pauper  and  Weeks  came 
to  another  agreement  for  a  second  month  at  Ss.  Qd,  t 
week,  and  the  pauper  continued  to  work  with  Weeks  tt 
the  same  rate  of  wages,  and  to  reside  in  the  appellant 
parish  until  the  7th  June,  when  he  left  Weeks  in  conse- 
quence of  being  called  out  to  serve  in  the  Local  Militia 
in  a  third  parish.  Having  served  a  fortnight  in  the  militiai 
he  returned  on  the  21st  June  to  Weeks  and  made  a  new 
agreement  to  serve  him  in  the  same  capacity  as  before  at 
Gd,  a  day,  and  while  in  Weeks^s  service  from  the  Slst 
June  including  that  day,  the  pauper  slept  continually  for 
two  or  three  months  at  his  mother's  in  the  respondent 
parish.  The  question  for  the  opinion  of  the  Courtis 
whether  the  pauper  was  settled  in  the  parish  of  Iht^ 
land* 


^ 


Crowder  in  support  of  the  order  of  Sessions 
stopped,  the  Court  intimating  that  even  if  there  was  * 
consent  on  the  part  of  the  first  master  to  the  pauperis 
service  with  the  second  after  he  left  the  militia,  his  sleep' 
ing  the  last  three  nights  in  the  parish  o(  Iddesleigh,  thoogfc 
without  the  knowledge  of  Arnold,  would  be  a  service 
under  the  indenture  in  that  parish  and  so  confer  a  settle- 
ment there. 

Marryatt  and  Fraser,  contrd.     This  case  faUs  witUa 
the  decision  in  Rex  v.  Smarden  {a).   There,  the  appren- 

(o)  13  East,  452. 
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tice,  after  serviDg  most  of  his  time  with  his  master  in  S,, 
obtaiDed  a  subsequent  settlement  in  H.,  by  serving  ano* 
ther  master  there  for  forty  days^  by  the  direction  of  his  v. 

first  master,  who  was  to  receive  35.  per  week  from  the  *      ^ 
second  master  for  such  service ;  and  being  then  dismissed  of 

by  the  second  master,  the  apprentice,  unknown  to  the 
Brst  master,  and  without  any  intention  of  returning  into 
his  service  again,  lodged  for  one  night  in  $.,  and  then 
went  into  a  third  parish,  and  worked  for  himsetf  a  month, 
when,  his  term  having  expired,  he  returned  to  S.,  and 
went  with  his  first  master  to  a  common  friend,  with  whom 
the  indenture  had  been  deposited,  to  take  it  up;  which 
he  did,  andicarried  it  away.     It  was  held  that  the  settle- 
ment was  not  brought  back  to  S.  by  such  castuil  lodging 
of  the  apprentice  one  night  in  the  parish  of  his  master 
without  any  resumption  of,  or  even  intention  to  resume 
service  with  his  first  master  under  the  indenture. 
[Abbott,  C.  J.  That  case  is  distinguishable  from  the  pre- 
,  seat  in  two  particulars  ;  first,  the  second  service  was  en- 
tered upon  with  the  consent  of  the  first  master;  and 
second,  the  fact  of  the  apprentice  sleeping  one  night 
in  the  parish  of  the  first  master,  was  unknown  to  him, 
^d  was  a  casual  act,  not  done  with  the  intention  of  re- 
suming the  service  under  the  indenture.]     There  is  a 
general  consent  of  the  first  master  here  to  the  pauper's 
entering  into  the  second  service,  and  that  is  sufficient. 
[Abbott,  C.  J.   Still  the  pauper  sleeping  the  last  three 
nights  of  his  term  in  the  parish  of  Iddesleigh  removes  the 
settlement  to  that  parish,  because  he  was  then  serving 
noder  the  indenture.] 

Abbott,  C.  J, — I  think  the  Sessions  have  determined 

this  case  rightly.    The  pauper  had  made  an  agreement 

to  serve  Weeks  in  the  parish  of  Dowland,  for  a  month 

at  25.  6d.  per  week.    The  latter  communicated  this  cir- 

VOh.  II.  R 
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cumstance  to  the  former  master,  who  consents  to  the 
service,  and  for  that  purpose  the  pauper  goes  bto,  and 
resides  in  the  appellant  parish,  under  that  contract.   At 
the  expiration  of  that  month  the  pauper  was  at  liberty 
to  quit,  and  Weeks  was  at  liberty  to  part  with  him.  Then 
Iddesleigb.    ^i^Qy  came  to  another  agreement  for  another  month  at 
35.  6d.  per  week,  and  the  pauper  remains  in  the  appellant 
parish  until  he  goes  into  the  militia.     At  the  end  of  a 
fortnight  he  returns  to    Weeks  and  enters  into  a  third 
agreement  at  6d*  a  day;  but  it  does  not  appear  that  the 
agreement  was  for  any  specific  length  of  time.    The 
Sessions  seem  to  have  been  of  opinion,  that  there  was 
either  a  consent  of  the  former  master  specially  or  gene- 
rally for  the  pauper  to  serve  Weeks.     If  it  was  a  special 
consent,  then  it  must  be  a  consent  to  the  terms  of  service 
for  which  the  parties  had  agreed  previously  to  the  re*  | 
turn  of  the  pauper  to  Weeks' a  service;  and  if  it  be  sa'fl 
considered,  then  there  would  be  only  one  service,  with 
the  assent  of  the  original  master.     But  on  the  other  hand   • 
if  it  was  a  general  assent  that  the  pauper  should  serve 
Weeks  during  the  remainder  of  the  term,  then,  though 
the  service  during  the  last  three  days  was  in  the  parish 
of  Dowland,  still  that  would  not  confer  a  settlement,  for 
during  the  nights  of  those  three  days  he  slept  in  IddeS' 
leighy  and  therefore  whatever  view  is  taken  of  the  case, 
whether  we  consider  it  as  a  special  or  general  asseot,  it 
seems  to  me  that  no  ^settlement  was  gained  in  DowUmi* 

Bayley,  J. — I  think  the  Sessions  did  right  in  fonning 
the  conclusion  to  which  they  came.  It  was  for  them 
to  decide  whether  the  first  consent  was  general  or  <fe- 
finite.  On  whatever  ground  they  decided,  their  deci- 
sion is  correct,  the  pauper  having  slept  during  the  bst 
three  nights  in  the  parish  of  Iddeddgh.  It  is  ni' 
that  the  sleep'mg  must  be  connected  with  the  service- 
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To  that  I  accede  ;  but  it  must  be  a  sleeping  in  the  pa- 
rish in  which  the  service  is.     It  has  been  decided  over     ^.    ^ 

The  Kino 

wd  over  again  in  the  case  of  a  hired  servant,  that  sleeping  v. 

the  last  night  in  the  parish  in  v^hich  the  pauper  is  hired,  i„habitawt8 
will  determine  the  settlement  though  there  is  no  work  of 

done  in  that  parish  (a).     Though  the  pauper  in  this  case 

slept  the  last  three  nights  in  Iddesleigh  without  the  first 

master's  knowledge  that  will  make  no  difference. 

HoLROYD,  and  Littledale,  Js. — concurad.  p^ 

Rule  discharged. 

(a)  4  Burn,  402.  S.  4.  &  10.    See  8  T.  R.  108.    4  Burn,  4M.   Id. 
m.  430.  412.  417. 


In  the  matter  of  Rix  and  Another. 

Scarlett  on  a  former  day  obtained  a  rule  calling  Where jus- 
upon  two  Justices  of  the  county  of  Surrey  to  shew  cause  ^^  set  out  on 

why  a  mandamuilViould  not  issue  to  them,  commanding  the  record  of  a 
.1  .  .      ,  ,      ^  .     .  .      .1      conviction  on 

toem  to  msert  in  the  record  of  a  conviction  under  the  (be  Building 

Building  Act,  14  Geo.  3.  c.  78.  the  evidence  given  on  the  Act,theevi- 
1      .  .  .  .    .       dence  adduced 

bearing  of  the  information  upon  which  the  conviction  on  the  hearing 

was  founded,  as  nearly  as  possible  in  the  words  used  by  ^on^TiwIarW 

each  of  the   witnesses  examined   upon  the  said  hear-  as  possible  in 

.•      -  r  .1      «  A^        ..  ^^,     •    1-   •  the  words  used 

ng,  in  pursuance  of  the  3  Geo.  4.  c.  23.,  it  being  sug-  j^y  g^^^  of  the 

gested  that  they  had  omitted  many  parts  of  the  evidence  witnesses,  in 
,       ,    -      ,       ,  pursuance  of 

Biatenal  to  the  defendant  s  case.  3  O.4.  c.Sd.a 

mandamus  is- 
sued to  compel 
'    Cowley  (with  whom  was  Thesiger)  now  shewed  cause,  them  to  do  so. 

nd  contended  that  it  never  could  have  been  the  intention 

'4l|he  legislature  in  passing  the  statute  3  Geo.  4.  c.  23.to 

*inipose  upon  Justices  the  necessity  of  setting  out  upon 

^reeord  of  conviction  the  evidence  of  all  the  witnesses, 

^ther  relevant  or  irrelevant  to  the  matter  at  issue, 
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1834^       which  a  defendant,  or  even  an  informer,  might  think  pro- 

J^^Zr^      per  to  adduce  on  the  hearine  of  an  information.    That  act 
la  Re  aix  .    . 

add  Another,  gave  a  form  of  conviction  to  be  adopted  in  all  casei 

where  no  particular  form  was  given  by  the  statute;  iMt 
although  it  du-ected  that  the  evidence,  as  nearly  as  poi- 
sible,  in  the  words  used  by  the  witnesses,  should  be 
stated  on  the  record ;  yet  there  was  considerable  doubt 
whether  that  direction  extended  to  the  evidence  given  ob 
the  lidialf  of  the  defendant.    The  words   within  the 
brackets  were  ["  here  state  the  evidence,  and  as  nearly  at 
possible,  in  the  words  used  by  the  witness;  and  if  mn 
than  one  witness  be  examined,  state  the  evidence  given  hf 
each,']  [or,  if  the  defendant  confess,  instead  of  stating  iit 
evidence,  say]  and  the  said  E,  F.  acknowledged  and  vo- 
luntarily confessed  the  same  to  be  true,  8cc.''     Now  bere 
there  was  no  express  direction  that  the  evidence  for  the 
defendant  should  be  set  out  in  case  he  did  not  confess. 
All  that  the  direction  imported  was,  that  where  the  de- 
fendant did  not  confess,  then  the  evidence  in  support  of 
the  information  should  be  set  out  ;'4biit  where  he  coa- 
fessed,  then  it  need  not  be  set  out,  and  the  Justice  is 
simply  to  state  the  nature  of  the  charge  contained  in  the 
information,  and  then  proceed  to  state  that  the  ptf9 
acknowledged  and  voluntarily  confessed  the  same  to  be 
true.     If  the  present  application  could  succeed,  it  would 
entirely  defeat  the  object  of  the  statute,  which  vu  to 
facilitate  summary  proceedings  before  Justices,  and  to 
remedy  the  inconveniences  often  arising  from  the  want  of 
a  general  form  of  conviction.    If  the  Justices  were  re- 
quired to  set  out  all  the  evidence  in  this  case,  they  mo^ 
load  the  record  with  a  great  deal  of  irrelevant  and  imper- 
tinent matter,  and  this  would  impose  upon  them  a  dqgp^ 
of  difficulty  which  never  could  have  been  in  tbe  codM** 
plation  of  the  legislature,  and  which  is  certeinlj^lpliB' 
thorised  by  the  terms  of  the  statute. 
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Scarlett,  Barnewall^  and  Chitty,  conti^,  insisted  that  18£4. 
lie  direction  of  the  statute  was  clearly  intended  to  em-  j  p^  d 
>race  the  evidence  both  pro  and  con.  The  object  of  the  and  Another, 
sgislature  was  to  require  the  Justices  to  shew  upon  the 
ace  of  the  record  that  the  conclusion  of  guilt,  which  they 
lad  drawn  by  the  conviction,  was  warranted  by  the  evi- 
dence. This  object  could  not  be  effected  by  partially 
setting  out  the  evidence  on  both  sides  on  the  hearing  of 
the  information.  There  was  no  desire  in  the  present  case 
to  load  the  record  with  irrelevant  matter ;  all  that  was  re- 
quired was,  that  the  Justices  should  set  out  so  much  of 
the  evidence  on  both  sides  as  would  raise  an  important 
question  on  the  Buildmg  Act,  which  the  parties  interested 
wished  to  bring  under  the  consideration  of  the  Quarter- 
Sessions.  To  this  extent  the  application  was  justified  by 
the  terms  of  the  statute. 

Abbott,  C.  J. — I  am  clearly  of  opinion  that  the 
direction  in  the  statute  embraces  the  evidence  both  in 
support  of  the  information  and  for  the  defence.  The 
Justices  are  not  bound  to  set  out  all  the  irrelevant  matter 
which  may  happen  to  be  given  in  evidence  before  them. 
Hiey  are  to  state  the  evidence  as  nearly  as  possible  in 
the  words  used  by  the  witnesses ;  but  this  must  be  un- 
krstood  to  mean  such  evidence  as  is  relevant  to  the 
Ivge  contained  in  the  information.  The  Justices  must 
ise  their  discretion  in  this  matter;  but  it  is  quite  clear 
hti  it  is  their  duty  to  attend  to  the  general  direction  con- 
liaed  in  the  statute.  Here  the  Justices  have  not  done 
hk  which  the  act  requires  them  to  do ;  and  the  single 
nation  is,  wrhether  we  are  to  order  them  to  do  that 
'^tiA  the  law  requires  them  to  do ;  and  I  am  of  opinion 
kt.  dus  rule  must  be  made  absolute.  There  was  a  si- 
*3ar  application  to  this,  made  last  Easter  Term,  in  the 
^^  of  a  game  conviction  (a) ;  and  we  were  of  opinion 

(a)  Rex  V.  Marsh f  ante,  182. 
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on  that  occasion  that  it  was  the  duty  of  the  Magistrates 

to  set  out  the  evidence  on  both  sides  where  it  was  rele- 
In  Re  Rix  , 

and  Another,   vant  to  the  matter  at  issue. 

The  other  Judges  concurred. 

Rule  absolute  (a). 

(a)  It  may  be  useful  here  to  insert  the  form  giTen  by  thestitote 
3  G.  4.  c.  33.  which  is  as  follows : — 

County  [or  I      Be  it  remembered,  that  on  the         day  of 
ax  the  case   ?'in  the  year  of  our  Lord  at  io  the 

may  be]  of  j  county  of  A.  B.  of  in  the  coaatj  of 

Labourer,  [or  a$  the  case  may  he\  personally  came  before  me 

Sr,  before  us,  ^cJ\  C.  D.  one  [or  more,  as  the  case  may  bej  of  Hii 
ajesty's  Justices  of  the  Peace  for  the  said  and  iDfomed 

me  [or  us,  &c.]  that  £.  F,  of  in  the  county  of  on  the 

day  of  at  in  the  said  did  [here  set  forth  ik 

fact  for  which  the  information  is  laitl]  contrary  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  whereupon  the  said  E.  F.  after 
being  duly  summoned  to  answer  the  said  charge,  appeared  before 
me  |or  us,  &c.]  on  the  day  of  at  in  the  said 

and  having  heard  the  charge  contained  io  the  said  information,  de- 
clared he  was  not  guilty  of  the  said  ofience  [or,  as  the  case  may  hg^ 
pen  to  be]  did  not  appear  before  me,  [or  us,  &c.]  pursuant  to  the  said 
summons,  [or,  did  neglect  and  refuse  to  make  any  defence  against 
the  said  charge];  whereupon  I  [or  we,&c.  or  nevertheless  I,  ^r  «e, 
&c.]  the  said  Justice,  or  Justices,  did  proceed  to  examine  into  the 
truth  of  the  charge  contained  in  the  said  information,  and  on  the 
da^  of  aforesaid,  at  the  parish  of  aibreiaid,  one 

credible  witness,  to  wit,  j4,  W.  of  in  the  county  of 

upon  his  oath,  deposeth  and  saith  [if  £.  F,  be  present,  say,  io  (he 
presence  of  the  said  E.  F.l  that  within  months  [or,  as  tk 

one  may  be]  next  before  the  said  information  was  made  before  ne 
[or  us,  &C.J  the  said  Justice  by  the  said  J.  B.  to  wit,  oii  the 
day  of  in  the  year  the  said  E,  F.  at  io  the  ffid 

county  of  [here  state  the  evidence,  and  as  nearly  as  poiiSUt 

tit  the  words  used  by  the  witness ;  and  if  more  than  one  wUtseu  k 
examined,  state  the  evidence  ^iven  by  each]  [or,  if  the  dtfendajd  <0a- 
feis,  instead  of  stating  the  evidence,  say]  and*  the  said  £.  F.  ackoov- 
ledged  and  voluntarily  confessed  the  same  to  be  true;  tberefofCyi^ 
manifestly  appearing  to  me  [or  us,  &c.]  that  he  the  said  £.  /•  i^ 
guilty  of  the  offence  charged  upon  him  in  the  said  informatioa,  I W 
we,  &c.]  do  hereby  convict  him  of  the  offence  aforesaid,  moA  do  d^ 
dare  and  adjudge  that  he  the  said  E.  F.  hath  forfeited  thesoflio^ 
of  lawful  money  of  Great  Britain,  for  the  offiBDce  afbrfr' 
said,  to  be  distributed  [or  paid,  as  the  case  may  be]  according  to  ^ 
form  of  the  statute  in  that  case  made  and  provided.  Gives  is^ 
my  hand  [or  our  hands,  &c.]  and  seal,  the  day  of  io^ 

year  of  our  Lord 
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1824. 

The  King  v.  The  Inhabitants  of  St.  Nicholas,        ^-^v^^ 

Leicester. 

rSY  an  order  of  two  Justices,  Caroline  Littlewood  was  A  basurd 
removed  from  the  parish  of  Jll  Saints,  in  Derby,  to  the  ^"euS-'JiJ^ 
parish  of  Si.  Nicholas  in   Leicester.    On  appeal,  the  chial  place, 
Sessions  confirmed  the  order,  subject  to  the  opinion  of  quire  its  mo- 
this  Court  on  the  following  case  : —  thcr'ssettle- 

The  pauper  is  the  illegitimate  child  of  Elizabeth  Lit- 
tlewood, now  deceased,  and  was  bom  in  the  month  of 
May,  1822,  in  an  extra-parochial  place,  called  the  Black 
Friars,  in  Leicester,  which  is  not  a  vill,  and  fpr  which 
no  overseers  have  ever  been  appointed.  She  was  shortly 
afterwards  taken  by  her  mother  to  the  parish  of  jill 
Saints,  Derby,  where  she  remained  until  the  death  of  her 
mother,  and  up  to  the  time  of  making  the  order  of  re- 
moval in  question.  Elizabeth  Littlewood,  the  mother, 
had,  six  years  previously  to  the  birth  of  the  daughter, 
gained  a  settlement  in  the  parish  of  St.  Nicholas,  and  was 
legally  settled  in  that  parish  at  the  time  of  the  birth  of 
the  child,  and  of  her  own  death. 

N.  R.  Clarke  (with  whom  was  Goulhurn),  in  support 
of  the  Sessions.  The  question  for  the  decision  of  the 
Court  is,  whether  a  bastard,  bom  in  an  extra-parochial 
place,  where  it  can  acquire  no  settlement  by  birth,  is 
removeable  to  the  place  of  settlement  of  the  mother. 
That  question  must  be  decided  in  the  affirmative.  The 
child  of  a  British  bora  subject  must  ex  necessitate  have 
a  settlement  somewhere.  If  it  be  an  illegitimate  child, 
and  cannot  acquire  a  birth  settlement,  its  settlement  must 
follow  that  of  the  mother,  to  which  it  is  removeable. 
This  principle  is  not  new.  So  early  as  2  Bulstrode,  358. 
it  was  resolved  that  if  a  child  be  bora  a  bastard  in  the 
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House  of  Correction,  to  which  the  mother  has  been  seot, 
_  its  settlement  shall  follow  that  of  the  mother,  and  it  dull 

V,  not  be  settled  in  the  parish  where  the  prison  is  sitnite. 

The         When  that  case  was  decided,  there  was  no  act  of  pailii- 

Inhabitants  ' 

of  ment  respecting  the  settlement  of  bastard  children ;  bit 

I.  Nicholas,  ^j^^^  ^^^  various  statutes  have  passed  providing  for  the 
case  of  a  birth  pending  an  order  of  removal  (a) ;  for  bi>- 
tards  bom  in  lying-in  hospitals  f  6^;  in  a  house  of  id* 
dustry  in  an  incorporated  district  (c) ;  under  a  certificate 
from  a  benefit  society  (d) ;  in  gaol  (e) ;  and  where  i 
pregnant  woman  has  been  fraudulently  removed  from 
one  parish  to  another  (f).  In  the  case  of  IVhiteehapd 
T.  Stepney  (g)  it  is  laid  down  that  the  place  of  the  birth 
of  a  bastard  child  is  the  place  of  its  settlement ;  ^  for  it 
gains  a.  settlement  in  such  place  ex  necessitate/'  Bat  if 
the  birth  place  be  extra-parochial,  and  consequently  it 
can  have  no  settlement  in  such  place,  it  follows  of  ne- 
cessity that  it  acquires  a  settlement  by  parentage,  for 
otherwise  it  cannot  be  provided  for  at  all,  but  must 
perish.  [Bayky,  J.  Every  person  is  entitled  to  be  pro- 
vided for  in  the  parish  where  he  happens  to  be,  nnkss 
the  parish  officers  can  find  some  other  place  to  which  he 
may  be  sent.]  But  suppose  the  case  of  an  illegitimate 
child  residing  in  an  extra-parochial  place,  there  is  do 
mode  by  which  such  a  child  can  obtain  relief  but  b]f 
committing  an  act  of  vagrancy  and  wandering  into  some 
parish  in  order  to  obtain  that  support  which  the  law  con- 
siders him  entitled  to  receive.  A  bastard  child,  bom  is 
the  transit  of  the  mother  from  one  parish  to  the  other,  is 
held  to  be  settled  in  the  mother's  parish  fh).  [Bayleff,l 
Certainly.    Suppose  the  mother  to  be  resident  in  the 


*< 


(/)  35  G.  a.  c.  101.  8.  6.  (e)  54  G.  3.  c.  170. 

ryi3O.S.c.82.&54G.3.c.l70.  m  See2Bott.  S.  pi.  4.&pl.«' 
W  20  G.  3.  c.  36.  &  54  G.  3.  c.  170.  r/;2Bott.  1. 
W33  G.3.C.54.  (A)  2  Bott.  4.  pL  la 
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pariak  of  A.  beiog  settled  in  the  parish  of  B.  and  in  the 
lemoval  from^.  to  B.  the  child  is  bora  in  <>.  there  is  no 
doubt  that  the  child  would  be  settled  in  JS.'because  the 
law  considers  the  question  of  settlement  as  if  the  mother 
lisd  arrived  at  the  latter  parish  at  the  time  of  the  birth. 
It  would  be  bard  that  the  parishioners  of  C.  should  suffer  St.  Nicholas. 
69m  the  accidental  circumstance  of  the  child  being 
dropt  in  transitu  in  their  parish.]  Then  comes  the  ques- 
tion whether  the  <:hild  in  this  instance  must  not  be  re- 
lieved by  its  mother's  parish.  It  can  gain  no  settlement 
iatke  place  of  its  births  and  if  it  does  not  acquire  the 
setdement  of  its  mother,  it  will  acquire  no  settlement 
any  where,  and  will  be  entitled  to  no  relief.  The  provi- 
ibns  of  the  statute  49  G.  3.  c.  68.  s.  2.  afford  a  strong 
ttgoment  to  shew  that  the  child  must  follow  the  setUe- 
sient  of  its.  mother.  By  thai. statute  it  is  enacted,  *^  that 
if  say  single  woman  shall  declare  herself  to  be  with  child^ 
nd  that  such  child  is  likely  to  be  bora  a  bastard,  and  to 
Rechargeable  to  any  parish,. township, or  extra-pnrochial 
jioMj  and  shall  in  an  exaipination  to  be  taken  in  writing, 
tipoo  oath,  before  any  justice,  &c.  charge  any  person 
with  having  gotten  her  with  diild,  it  shall  be  lawful  for 
Mch  justice,  upon  application  made  to  him  by  the  over- 
seer of  the  poor  of  such  parish  or  township,  or  by  any 
^^antial  householder  in  such  extrofparochial  place/*  to 
'nae  out  his  warrant  for  the  apprehension  of  such  person, 
kc  Now,  at  first  «ght,  it  might  seem  from  this  statute, 
^  the  burthen  of  maintaining  a  bastard  child,  bora  in 
ii  extra^parochial  place,  would 'fiall  upon  the  inhabitants 
tf  soch  place,  and  that  a  remedy  would  be  given  i^inst 
^  putative  father.  But  neither  of  these  consequences  fol- 
M*^.  No  power  whatever  is  given  to  proceed  against 
^  putativi^  father  in  thp  case  of  a  bastard  bora  in  an 
^i^parochial  place ;  4he  law  not  having  provided  for 
^  a  case».   it  is  clear  that  where  a  township  or  extra- 


The  King 
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parochial  place  does  not  maintain  its  OMm  poor,  there  ii 
no  person  to  whom  the  maintenance  money,  which  the 
putative  father  would  be  liable  to  pay,  could  be  paid.  But 
The         if  the  Court  should  hold  that  the  child  is  settled  in  the 
Qf  mother's  parish,  there  would  be  no  difficulty  in  appre- 

St.Nicbolas.  bending  the  putative  father,  and  making  him  give  security 
for  the  maintenance  of  the  child.  If,  on  the  contraijiit 
should  hold  that  the  settlement  does  not  follow  that  of 
the  mother,  then  the  putative  father  is  perfectly  secure, 
and  the  child  will  have  no  settlement  whatever,  nor  be 
entitled  to  any  relief  without  committing  an  act  of  va- 
grancy (a). 

Nolan,  contr^.  It  is  a  mistake  to  suppose  that  the 
Stat.  49  G.  3.  c.  68.  is  confined  in  its  operation  to  phu:es 
where  there  are  overseers  to  put  the  law  in  force  against 
the  putative  fathers  of  bastard  children.  Undoubtedly, 
in  places  where  there  are  overseers,  they  are  the  only 
persons  who  can  make  the  complaint ;  but  it  is  equally 
clear,  that  in  extra-parochial  places,  where  there  are  no 
overseers,  any  substantial  inhabitant  may  apply  to  the 
justice  and  obtain  a  warrant  to  apprehend  the  father,  ukI 
compel  him  to  give  security  for  the  maintenance  of  the 
child.  The  argument  on  the  other  side,  that  because  a 
bastard  is  not  settled  in  the  place  where  it  happens  to 
be  bom,  it  therefore  takes  the  mother's  settlement,  cannot 
be  supported.  The  law  recognizes  prim&  facie  no  set- 
tlement of  a  bastard  child,  except  the  place  of  its  birthi 
and  no  case  has  yet  occurred  in  w^icb  it  has  been  at- 
tempted to  make  a  bastard  follow  the  settlement  of  the 
mother,  except  it  has  been  so  provided  by  particular  Kts 
of  parliament,  as  in  the  instances  put  on  the  other  wk| 
which  are  cases  expressly  excepted  from  the  general  rok* 
It  appears  to  be  perfectly  clear,  from  the  provisions  ^ 
(o)  See  R«r  V.  Oakmere,  ante^  vol.  L  109. 


St.  Nicholas. 
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he  49  Geo.  3.  c.  68.,  that  the  legislature  did  not  intend 

he  maintenance  of  bastards,  bom  in  an  extra-parochial 
i  .        •  •  To©  K.IVG 

place,  to  be  provided  for  by  the  parish  in  ^'hich  the  v. 

mother  might  be  settled.  Had  such  been  the  intention,  ,  ^  ^^^j,„ 
no  doubt  the  statute  would  have  contamed  some  provision  ^  of 
to  that  effect ;  instead  of  which,  it  seems  to  enact  the 
coDtrary,  by  giving  a  remedy  against  the  father  to  the  in- 
habitants of  the  extra-parochial  place.  It  is  a  fallacy  to 
say  that  the  pauper  must  belong  somewhere,  and  must 
be  removeable  to  some  place,  or  else  perish,  unless  she 
be  removed  to  the  mother's  settlement.  It  by  no  means 
follows  that  every  person  in  England  must  have  a  place 
of  settlement  to  which  he  is  removeable.  Hundreds  of 
persons  in  this  country  are  relieved  as  casual  poor,  who 
liave  no  settlement  whatever,  and  upon  this  principle,  if 
I  bastard  pauper  have  no  settlement,  he  must  be  relieved 
IS. casual:  poor.  In  Rex  v.  Saighton-on-the-HUHfl)  a 
pauper,  having  gained  a  settlement  in  a  township  whi(;h 
afterwards  ceased  to  maintain  its  own  poor,  was  removed 
to  bis  previous  settlement,  and  the  removal  was  held  bad. 
On  that  occasion,  Abbottf-C  3.  said,  ''there  may  be 
many  cases  where  a  pauper  having  no  settlement  in  the 
place  where  he  may  happen  to  be,  may  still  not  be  re- 
moveable from  it,  either  because  he  has  no  settlement  at 
all,  or  because  the  parish  officers  are  not  enabled  to  dis- 
cover the  place  of  his  settlement."  This  is  one  of  those 
cases  in  which  the  pauper  is  irremoveable.  It  does  not 
come  within  the  meanmg  of  any  of  the  statutes,  either 
authorizing  the  removal  of  paupers,  or  establishing  the 
various  modes  by  which  settlements  may  be  gained,  and 
therefore  without  some  enactment  expressly  upon  the 
subject,  a  bastard  child  cannot  be  removed  to  any  place, 
ex<:ept  that  of  its  births  and  where  that  place  happens  to 
be  extra-parochial,  it  is  then  entirely  irremoveable,  and 

(a)  SB.  &  A.  168. 
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must  be  maintained  as  casual  poor,  by  the  parish  is 
which  it  happens  to  reside.     On  these  grounds  the  order 

^i    ^     of  Sessions  must  be  quashed. 

The 
Inhabitants  ^ 

of  Clinton,  on  the  same  side,  was  stopt  by  the  Court 

St.Nicbolas. 

Bayley,  J. (a) — ^The  argument  urged  in  support  rf 
the  order  of  Sessions,  is  founded  on  the  suppositioothit 
every  person  in  this  country  must  nave  some  settkmeiit 
to  which  he  may  be  removed.  That,  however,  is  not  so. 
If  those  circumstances,  which  the  law  says  shall  confer  a 
settlement,  apply  to  the  case  propounded,  then  the  partj 
is  settled ;  but  if  they  do  not  apply,  then  he  is  not  set- 
tled. Foreigners,  for  instance,  coming  to  this  coontr; 
have  no  settlement  whatever;  and  bastard  children  bom 
in  an  extra-parochial  place  have  no  settlement.  The  in- 
stances pressed  upon  our  consideration  by  Mr.  Clark, 
in  support  of  his  argument,  are  exceptions  from  the  g^ 
neral  rule,  and  are  founded  eidier  upon  some  express 
legislative  provision,  or  some  known  rule  of  law,  respect* 
ing  the  settlement  of  bastard  children  bom  under  certam 
circumstances.  If  the  mother  of  a  bastard  child  is  hoi 
under  constraint,  and  removed  to  a  place  against  her  will, 
and  is  there  delivered,  the  law  says  that  the  child  shaB 
not  be  considered  as  settled  in  that  place ;  because  the 
mother  was  not  there  in  the  character  of  a  free  agest. 
The  legislature  presumes  in  such  case,  that  if  she  \ui 

9 

been  left  to  herself  she  would  have  remained  in  tbt 
parish  in  which  she  was  settled,  and  consequently  tht 
the  burthen  ought  to  fall  in  the  place  in  which  it  WosM 
have  fallen  in  the  ordinary  course  of  events  but  forber 
removal  This  is  the  principle  also  which  governs  in  tbe 
<;ase  of  a  woman  pregnant  of  a  child  likely  to  be  bom « 
bastard,  and  who  in  the  transit  to  her  place  of  aettleiBeflt 
(a)  Abboti,  C.  J.  was  sitting  at  Nisi  Prius. 
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is  delivered  in  a  third  parisb,  in  which  case  the  child  is       18M. 

setded,  not  in  the  place  where  it  is  actually  bonii  but  in  JjT*i^ 
the  place  to  which  the  mother  belongs,  the  settlement  «. 

being  suspended  until  the  mother  arrives  at  her  destina-  Iuhawtasts 

tion.    None  of  these  cases,  however,  spply  to  the  case  in  of 

^  T-.  t_  •       i_  •  •       .1       •  St.  Nicholas. 

question,     it  bemg,  however,  my  opmion,  that  m  many 

instances  a  settlement  is  no  benefit,  but  a  great  burthen, 
to  the  party,  I  think  there  ought  not  to  be  a  forced  sepa- 
ration between  the  child  and  the  mother.  The  child  is  to 
be  with  the  mother  for  nurture  until  it  arrives  at  that 
period  of  life  when  it  is  capable  of  contributing  to  its 
own  maintenance ;  and  though  the  child  is  bom  in  an 
extra-parochial  place,  yet  the  mother  may  carry  it  to  the 
phce  where  she  resides,  and  retain  it  for  nurture  until  it 
is  of  a  sufficient  age  toj^jpive  the  parent.  In  this  case  I 
think  the  illegitimate  ci|||  is  not  entitled  to  a  settlement 
in  St.  Nicholas  parish,  and  therefore  the  order  of  Sessions 
must  be  quashed. 

HoLROYD,  J. — I  am  of  opmion  that  the  child  did  not 
giin  the  mother's  settlement  by  reason  of  its  being  bom 
m  the  extra-parochial  place  in  question.  In  general  an 
illegitimate  child  gains  a  settlement  in  the  parish  in 
vhich  it  is  bora,  and  not  in  that  of  the  mother,  because 
it  does  not  gain  the  settlement  of  the  parents,  as  in  the 
case  of  legitimate  children.  There  are,  however,  ex- 
^P^^ItmiP^  expressly  provided  for  by  act  of  parliament. 
One  is,  where  the  child  is  bom  in  a  place  to  which  the 
ttother  is  removed  by  process  of  law,  in  which  case  the 
duld  is  considered  as  settled  in  the  parish  to  which  the 
ittother  belongs;  and  another  is,  where,  pending  an  order 
^  lemoval,  the  mother  is  delivered  in  a  third  parish,  in 
^*bich  case,  in  the  eye  of  the  law,  the  mother  is  consi- 
'otd  as  being  virtually  in  the  parish  to  which  she  be- 
ItiBgs,  and  the  child  as  settled  by  birth,  though  not  in  the 
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parish  where  it  is  born.    But  for  the  case  now  under  con- 
sideration there  is  no  legislative  provision;  and  therefore 
we  are  bound  to  hold  that  this  child  does  not  acquire  the 
Inhabitants  ®®*''®™®°*  ^f  i*s  mother,  though  bom  in  an  extra-paro- 

of  chial  place. 

St.  Nicholas. 

LiTTLEDALE,  J. — The  general  rule  of  law  is,  that  & 
1)astard  child  is  to  be  considered  as  settled  in  the  parish 
where  bom.  Here  is  a  child  bom  in  an  extra-parochial 
place,  and  therefore  does  not  acquire  any  settlement.  It 
is  for  the  wisdom  of  the  legislature  to  pass  a  law,  de- 
claring that  in  such  cases  the  child  shall  gain  the  settle- 
ment of  the  mother;  but  I  do  not  see  why,  because  this 
child  has  gained  no  effectual  settlement,  we  are  to  dis- 
turb a  general  principle  of  Ivff,  in  order  to  say  that  it 
must  be  settled  in  the  mothers  parish.  In  most  cases 
people  have  settlements,  but  there  may  be  many  where 
no  settlement  can  be  acquired.  I  know  of  no  general  rule 
of  law  which  says,  that  every  native  of  this  country  most 
be  settled  somewhere,  and  removeable  to  some  place. 
This  case,  at  least, « is  one  exception  from  the  general 
rule,  if  such  exists.  There  are  many  cases  where  the  has* 
tard  child  acquires  the  mother's  settlement,  though  not 
bora  in  her  parish;  but  these  are  cases  provided  for  by 
various  acts  of  parliament.  There  are  others  where,  from 
the  necessity  of  the  case,  the  child  acquires  the  mother'i 
settlement;  as  where  the  bastard  is  bora  befioMi^tD  order 
of  removal  of  the  mother  to  her  parish  can  be  executed; 
in  which  case  the  child  is  settled,  not  where  it  is  borOi 
but  in  the  parish  to  which  the  mother  belongs.  The 
mother  is  considered,  in  contemplation  of  law,  as  bafing 
arrived  at  the  place  to  which  the  order  of  removal  had 
sent  her.  This  is  the  principle  of  1 7  Geo.  2.  c.  5.  s.  «5.(«) 
In  such  cases  the  child  of  necessity  acquires  the  mother^> 
settlement;  but  I  can  see  no  reason  arising  from  ncces* 

(a)  Vide  «  Bott.  p.  8.  pL  19. 
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utjfiaod  certainly  there  is  no  act  of  parliameDt,  autho-        IBM. 
mbg  us  to  hold  that  the  pauper  acquired  the  settlement     J;*"^^ 
of  Its  mother.  v. 

Order  of  Sessions  quashed.       Inhabitants 

of 
St.  Nicholas. 


The  King  v.  Joseph  Sheard  and  Another. 

iHIS  was  an  appeal  against  the  accounts  of  the  Over-  a  notice  of  ap- 

seers  of  the  Township  of  SoolhilL  in  the  West  Riding  of  P«»>  ^^^ 

overseers  wj- 

the  County  of  Yorkj  from  Aprily  1822,  to  Aprils  1823.  counts,  suting 
At  the  hearing  of  the  appeal  at  the  last  Epiphany  Sessions  [^*[  ?^^bl 
for  the  West  Riding  of  the  County  of  Yorky  the  counsel  ject  to  the  fol- 
for  the  respondents  objected  to  the  sufficiency  of  the  no-  oTcbargelSr* 
tice  given  by  the  appellants.    The  Sessions,  however,  pAymcnts,  in 
OTerruled  the  objection,  and  proceeded  to  hear  the  merits  counts,  that  is 

of  the  said  appeal;  and  struck  out  certain  items  in  the  *J»y>  ■n<l 

.  then  setting 

said  accounts,  subject  to  the  opinion  of  this  Court  upon  out  the  items 
thefoIlowingc.se:  '^,^ 

Hie  appellant  is  a  rated  inhabitant  of  the  township  of  fytofC  tMi[|isi^ 
Sootkill,  and  having  at  the  October  Sessions,  1823,  en-  orgrouoihof 
tered  an  appeal  against  the  accounts  of  the  respondents,  app«*V  ^^^ 
00  the  2d  January,  1824,  served  the  following  notice  c.  ss:t.4.  is  ' 
open  the  respondents : — "  Gentlemen,  as  the  solicitor  of  '"  \^ere"|{,e 
Mr.  John  Twigg,  of  the  township  of  Soothill,m  the  West  attomies  on 
Riding  of  the  county  of  York,  a  rated  inhabitant  of  the  si„Qeci  ^  ad- 
«aid  township,  I  do  hereby  give  you  notice,  that  at  the  ^'^jjjl'***  , 
lut  General  Quarter  Sessions  of  the  peace,  held  by  ad-  Sessions,  re- 
joomment  at  Leeds,  in  and  for  the  said  Riding,  the  said  [^^^[^"1^"^' 
John  Twigg  entered  an  appeal  against  the  accounts  of  seers  accounts, 
Jbsg)A  Sheard  and  Thomas  Tong,  overseers  of  the  poor  Ihc^ppellant'^ 

rf  the  said  township  of  Soothill,  during  the  following  Held,  that  it 

was  not  a 
*uvsr  of  due  notice  of  appeal,  not  having  been  signified  by  the  respondents  or  their 
^'toney  *  in  open  Court,"  as  required  by  s.  5.  of  the  same  statute. 
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periods,  diat  U  to  say,  from  the  month  of  Jpril,  \K%  to 
the  month  of  April,  1 823,  sworn  to  by  them  before  and 
allowed  by  two  of  His  Majesty's  Justices  of  the  Peace 
of  and  for  the  said  Riding,  on  the  1st  day  of  October  M^ 
and  that  at  the  same  Sessions  the  Court  respited  aud 
adjourned  the  hearing  of  the  said  appeal  to  the  then  and 
now  next  General  Quarter  Sessions  of  the  Peace,  to  be 
held  by  adjournment  at  Wakefield,  in  and  for  the  said 
Riding ;  and  I  do  hereby  give  you  further  notice,  that 
the  said  appeal  will  be  heard  and  argued  at  the  said  last- 
mentioned  Sessions,  and  that  upon  the  hearing  thereofj 
the  said  appellant  will  object  to  the  following  items:— 


RENTS. 

1899. 
Grace  Rhodes,  half  year 
£dfrard  Senior  . 
^lUiam  GoodhaU 
Surah  Akeroyd,  1  year, 

doe  Isl  Jk%,  183S 
Judith  Kilbmnie,  ^  year 
Sore  Haisreaves     • 
Betty  Red  feam       • 
WilGam  Pindar      . 
Robert  Whittaker  . 
Rahioci  KiPmine  . 
Gaoifi  Milner   .    . 
Maiy  Fotbergill 
Hannah  Watson 
Sarah  Cloog^  and  Rich 


John  NewBome 
John  Wilkinson 
Geom  Redlesdine 
William  Blakely 
Mary  Carr    •    .    , 
Hannah  Senior  . 
SarahHaU    .    . 


£.  f .  d. 

0  16  0 

10  0 

10  0 


1  14 
1    6 
1  IT    6 
1     0    0 

1  0 

2  0 

0  18 

1  10  0 
10  0 
1     9  10 


6 
3 


0 
0 
0 


0 
6 


1  10 
1  7 
0  15     6 

0  15    0 

1  0 
1  10 

0  10 

1  3 


0 
0 
6 
0 


£95    3     7 


£.  I.  i 
May  3.  Making  oat  the  rate  ..076 
June  99.  Expenses  at  William  Der- 

want's,  Dewibury      ..956 
Attending  the  above    ..036 
Jaly  8.    Expenses  at  William  Der-     » 

went's 3    4  0 

Attending  at  do.     .     .     .086 
Aug.  7.    Mr.  WoolTer,  i  year's  salary    6   6  0 
Sept.  20.  James  Greaves's  account      511   3 
Richard  Oldroyd's  do.       .    3  10  9( 
Makine  rate  for  church- 
wardens      0    7   6 

J.  S.  Archer's  account  .  11  15  8 
Da?id  Sheard's  do.  .  .  3  14  11 
Mrs.Hopkiason'sdo.  .  .  10  10  0 
Henry  Hemmingway's  do.  23  8  S 
Expenses  at  signing  ac- 
counts   4    0  0 


And  I  do  hereby  give  you  further  notice,  that  the  sttc 
John  TVfgg  will  insist  upon  the  hearing  of  the  said  ap 
peal,  that  all  the  said  items  or  charges  ought  to  be  strud 
out  of  the  said  accounts,  and  disaHowed  ;  and  I  do  herebj 
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give  you  notice  to  produce^  up9ii  the  bearing  of  the  said 
appeal,  die  said  accounts  so  sworn  to  and  allowed  as 
aforesaid,  and  all  and  every  the  bills,  accounts  and  vouch- 
ers, for  or  regarding  the  said  several  sums  of  money 
above  enumerated  and  objected  to ;  and  also  the  several 
rates  or  .assessments,  made  for  the.  relief  of.  the  poor  of 
the  said  township  of  SoothiU,  .during-  the  year  \B2&  and 
1823.    Dated  the  2d  day  of  January j  I8S4. 

Charles  C^^ 

Solicitor  for  the  JRd  John 
Tteigg,  the  Appellant. 

To  the  said  Messrs.  Joseph  Sheard 
and  Thomas  Tongy  and  also  to  the 
Churchwardens  and  Overseers 
of  the  Poor  of  the  said  Town^p 
ship  of  Soothilir 


s. 


The  counsel  for  the  respondents  objected. to  the  bear- 
uigof  the  appeal,  on  the  ground  that. the  particular  causes 
^d  grounds  of  appeal  against  the  items  contained  in  the 
aaid  notice,  were  not  specified  and  stated  in  the  said 
Mice,  as  directed  and  required  by  the  statute  41  Geo,  3. 
«.23.  S.4. 

On  die  14t)i  Jantiai^,  1824,  the  day  before  the  appeal 
came  on  to  be  heard,  the  attorney  folr  the  respondents 
^  the  attorney  for  die  appellant  entered  into  the  fol- 
bwing  admissions. 

^  We  do  hereby  agree  to  admit,  on  the  hearing  of  this 
^Vpeal,  that  all  the  payments  charged  in  the  accounts  of 
^  said-respondents,  to  which  the  appellant  objects,  wece 
^ttiiUy  made  to  or  for  the  use  of  the  several  persons  to 
'^Aott  the  same  are  charged  to  be  paid,  and  that  the 
'^^vcral  sums  charged.in  such  accounts  to  have  been  paid 
^'hS.  Archer f  Daoid  Sheard,  Mrs.  Hopkinson,  and 
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Henry  Hemmi$igway,  respectively,  were  for  debts  coa 
tracted  by  the  overseers  of  the  poor  of  the.  said  towDshl] 
V.  of  Soothill,  in  one  or  more  yeara  (N-evious  to  the  year  ii 

Sheabd.  ^hich  the  said  respondents  were  overseer^^  and  were  no 
contracted  by  the  said  respondents  for  the  service  of  theii 
current  jear;  and  the  respondents  npdertake  to  produce, 
upon  the  hearing  of  die  appeal,  the  original  accounts  aad 
vouchers  regarding  (t|ie  items  and  sums,  of  money,  objected 
to  by  tt^app^l^t/' 

The  Court  of  Quarter  Sessions,  without  expressiDg 
any  opinion  as  to  the  goodness  of  the  notice,  considered 
the  admissions  as  a  complete  waiver  of  the  objection  to 
the  said  notice,  entered  into  the  merits  <^  tfie  said  appeal, 
and  disallowed  the  four  items  mentioned  in  the  above 
admission. 

Blackbume,  in  support  of  the  order,  of « &S39ioiHi9  con- 
tended, first,  that  the.  notice  of  ^  appeal  p<wteA  o«t  with 
sufficient  certainty  the  appellan^'iB  objectioQ>8  to  tbf 
items  therein  enumerated,  in  complnmce  with  die.  statute 
41  Geo.  3.  C.23.  s.^;  aod  secppidi  that  supposing  tbe 
nodce  to  be  insufficient,  sUll  the  respondents  hacji  wai^^ 
the  insufficiency,  by  entering  into  the  admissions  stated 
in  the  ca9e.  The  statute,  4}  Geo^^Sr  c.  Si?,  s^  4.  leqwres 
that  the  jwdcMjai:  caus^  or.  grwp<ih  p/  WP^  iN!  ^ 
stated  and  .specified  in  tbft  n^ce ;  ao4  by  ^Bocdpn  :^  it  ii 
provided,  that  with  the  consent  of  die  .oyei^B^f^  fOjB^'^ 
by  them  or  their  attorney,  in  opAn^Gomn^  the  Sessions 
may  proceed  to  hear  ai^d  decide  appn^tbe  iapp^,alt)^99(jl^ 
no  nodce  thereof  shall  have  been  .giyen*.  No v^  in  4tlNr 
view  of  this  case,  the  Sesuons  have  done  rigbt  in.hwJiC 
the  merits  of  this  appeaL  Ficat,  with  reapeclk  (o  ^ 
nodce,  all  diat  the  legislature  requires  is»tb«t.s«i:k:i9M 
madon  shall  be  given  to  the  respondeiila'M  .will  enaUi 
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them  to  come  prepared  to  meet  tbe  objections  stated  by 
the  appellant.  The  statute  does  not  require  any  particu- 
lar  form  of  notice,  but  merely  such  a  notice  as  will  ap-  t). 

prise  the  overseers  of  the  general  nature  of  the  objections  Sheabd. 
to  their  accounts.  Reading  the  whole  of  the  notice  set 
OQt  in  this  case,  the  respondents  were  fully  informed  of 
the  particular  grounds  of  appeal  against  their  accounts. 
The  whole  of  tbe  items  objected  to  are  set  forth :  and 
upon  the  very  fiace  of  thoise  items,  they  are  clogijr  illegal 
chaises  for  which  the  township  was  not  liable.  For  ex- 
ample, the  charge  of  4/»  for  the  expenses  incurred  at  the 
signing  of  the  overseers'  accounts,  is  clearly  objectionable 
m  pomt  of  law,  and  required  no  specification  of  the 
grounds  of  objection.  From  the  manner  in  which  the 
accounts  were  made  out,  it  was  impossible  for  the  appel- 
hut  to  give  a  more  specific  notice  of  appeal  than  was 
given  in  this  case.  But,  secondly,  the  admissions  signed 
hj  the  attomies  on  both  sides,  are  a  complete  waiver  of 
all  otgection  to  the  notice.  Those  admissions  specify 
distinctly  what  were  the  objections  which  the  appellants 
bul  to  four  of  the  items,  upon  which  alone  the  Court 
below  decided.  Those  were  items  which  were  clearly 
disallowable  in  the  overseers'  account.  Tbe  respondents 
knew  very  well  what  Ae  appellant's  objections  were  to 
diese  itemsy  md  the  signing  of  the  admissions  was  an  ac- 
hiowledgment  that  they  bad  sufficient  nofice.  On  these 
gromids  the  order  of  Sessioiis  OHmt  be  affirmed. 

£•  Aldenqnj  and  J.  B.'  CreeHnooi^  contrji,  contended, 
firsts  dmt  the  mere  emmieration  of  the  items  mentioned 
II  ^  hotioe  as  being  olijtcted  to,  was  not  sufficient 
iiitlKNit  'Specifying  the  pvtioQlUr  caiises  or  grounds  of 
appeal  as  required  by  the  statute ;  and  second,  that  the 
admissioDs  which  had  been  signed,  were  no  waiver  of 
the  notice,  masmuch  as  they  had  not  been  signi^ed  by 
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the  respondents  or  their  attoraiesy  ^io  open  Cool" 
Upon  the  first  point  they  cited  Rex  v.  Ma^ll(m\  Serf. 
The  Justicei  of  Oxfordshire  (6) ;  «id  opon  ifce  send, 

statute,  and  cited   Rex  ▼•  Home  (jc\  and  Umunf  t* 

The  Court  took  time  to  consider  of  tbe  case,  mi 
judgnic|lwa8  now  delivered  by 

Bay  LEY,  J. — This  was  an  appeal  against  ofcrseoi' 
accounts,  and  the  Court  of  Quarter  Sessions  aDovei 
the  appeal,  as  to   four  particular  items,  subject  to  i 
case  reserved  for  the  consideration  of  this  Cooit;  vi 
the  question  was  whether  there  had  been  such  a  so- 
tice  of  appeal  as  the  statute  41    Geo.  3.  c  ^*  l^ 
quires,  or  if  not,  whether  there  had  been  an  eCectd 
waiver  of  such  notice.    That  statute  requires  either  t 
notice  in  writing,  or  a  consent  by  the  overseers,  to  be  sip 
nified  by  them  or  their  attorney  in  open  Court,  b  oitier 
that  the  Sessions  may  proceed  to  hear  the  appeal,  not- 
withstanding there  has  been  no  proper  notice  p^^* 
The  statute  directs  that  the  notice  shall  be  in  writing,  vtA 
shall  be  signed  by  the  person  giving  it,  or  by  his  attorneji 
and  that  it  shall  be  left  at  the  place  of  abode  of  tbe  per- 
sons  against  whose  accounts  the  appeal  is  made,  and  the 
particular  causes  or  grounds  of  appeal  shall  be  sttted 
and  specified  in  such  notice ;  and  then  there  is  a  provisioa 
that  the  Sessions  shall  not  examine  or  inquire  into  snj 
other  cause  or  ground  of  appeal  than  the*  notice  specifies* 
Now,  in  this  case,  the  notice  which  was  served  befoit 
the  Sessions,  stated  that  tbe  appellant  would  object  to 
35  items  or  chaiges  of  payment,  which  are  spedM* 
The  attorney  who  signs  the  notice  says^  ^*  Taiss  notice 

(a)  Ante,  88.  (6)  Ante*  voLi.  S81. 

(O  i  T.  R.  349.  (d)5T.  R.  S54. 


TbeKiMG 


Sheard. 


EASTER  TERM,  FIFTH  GEO.  IV. 

that  the  said  appeal  will  be  heard  and  argued  at  the  said 
last  mentioned  Sessionsi  and  tliat  upon  the  hearing  there^ 
of^  the  said  appelkint  will  object  to  the  following  items  v. 

or  charge  of  payments  in  the  said  acoonntSi  that  is  to 
say ;"  and  then  he  enumerates  thirty-five  difierent  items. 
When  this  case  came  on  before  the  Sessions  it  appeared 
that  the  day  before  the  adjournment  day,  theattomies  on 
each  side  met  and  agreed  to  admit  that  all  the  payments 
objected  to  were  iq  fact  made,  but  that  four  of  ^f^  ^^^ 
for  debts  contracted  by  the  overseers  in  oo^nt  mor6 
years  previous  to  the  year  in  which  the  respondents  were 
overseers,  and  were  not  contracted  by  them  for  the  ser- 
vice of  the  current  year,  and  the  respondents  undertook 
to  produce-  upon  the  hearing  of  the  appeal  the  original 
accounts  and  vouchers  regarding  the  items  and  sums  of 
money  objected  to  by  the  appellant.  The  Sessions  ex- 
presaed  no  opinion  as  to  the  validity  of  die  notice,  but 
they  thought  that  these  admissions  were  a  waiver  of  all 
objection  to  the  notice;  and  therefore  the  questions  for 
the  consideration  of  this  Court  are,  first,  whether  this  was 
a  waiver,  and  if  not,  second,  whether  the  notice  was  a 
good  and  valid  notice.  The  fifth  section  of  that  statute, 
in  direct  terms,  declares,  in  cases  where  there  is  not  any 
notice, ''  That  with  the  consent  of  the  overseers  signified 
by  them  or  their  attorney  in  open  Court,  and  with  the 
consent  of  any  odier  person  interested  therein,  the  said 
Court  of  Sessions  may  proceed  to  hear  and  decide  upon 
such  appeal,  although  no  notice  thereof  shall  have  been 
given  in  writing,  and  also  that,  with  the  like  consent,  such 
Court  may  hear  and  decide  upon  grounds  of  appeal  not 
stated  or  mistated  in  such  written  notice,  where  any  no- 
tice shall  have  been  given  in  writing."  Now  as  the  le- 
gislature has  pointed  out  a  specific  form  of  waiver,  we 
think  we  are  not  at  liberty  to  say  that  any  other  form  will 
be  sufficient.    The  statute  provides,  that  the  waiver  shall 
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be,  with  the  consent  of  tlie  overseers  signified  by  them 
or  their  attorney,, ''  in  open  Court."   When  the  legislature 
V.  points  out  one  specific  mode,  wfe  have  not  the  power  of 

saying  that  any  other  mode  will  be  equivalent,  so  as  to 
supersede  the  necessity  of  that  which  the  l^iahtult  re- 
quires. Here  there  was  no  signification  *^  in  open  Cour^'' 
either  by  tlie  respondents  or  their  attomQ*,  that  die  Ses- 
sions should  be  at  liberty  to  proceed'  upon  the  appeal) 
notwithstanding  the  defective  notice,  provided  the  notice 
was  deSsnive ;  and  therefore  we  aire  of  opinion,  that,  in- 
asmuch as  there  was  dot  such  a  consent  in  open  Court 
as  the  statute  provides,  we  are  not  at  liberty  to  say  that 
any  other  waiver  would  let  the  appellant  into  evidence  of 
the  notice,  provided  we  should  thitik  that  the  notice  was 
not  sufficient.  Now  as  to  the  notice  itself,  is  it  possible 
to  say  that  it  specifies  the  causes  and  grounds  of  appeal, 
in  pursuance  of  the  directions  of  the  statute  i  It  states 
that  the  appellant  objects  to  these  thirty^five  items  or 
charges  of  paymient.  Why?  It  is  perfectly  silent  why. 
It  may  be  on  the  ground  that  A6ne  of  the  payments  were 
ever  made,  and  that  eveiy  one  of  them  is  a  false  charge. 
Under  the  supposition  that  that  might  be  die  groond  of 
objection  the  respondents  wrould  probably  come  pre- 
pared to  prove  the  fact  of  payment ;  but  when  they  came 
to  Sessions  they  might  find  that  they  had  burtfaeoed 
themselves  uselessly  with  such  proof,  fitnr  then  they  might 
be  told  that  such  was  not  the  point  in  dispute.  Another 
objection  might  be,  that  they  ought  not  to  have  psid 
these  sums  of  money.  Then  they  might  come  prepared, 
not  only  to  prove  that  they  had  in  fact  been  paid,  but 
that  tliey  were  payments  which  they  were  required  and 
bound  to  make.  Again,  the  objection  might  be,  that 
though  paid,  and  rightly  paid,  yet  they  ought  not  to  be 
brought  to  charge  against  the  parish,  but  ought  to  be 
[lersoual  obligations  on  the  overseers  themselves,  hb^ 
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diftt  Ae^Mtettpt  to  bring  tbem  ki  diil|^  ^gldtist  the  pa- 
irMiWlru  lufconsdcmable.    Other  gnAttids  of  objectioii    JT'TT 
tt^t  be  nolicip^tedi  Which  are  not  necessary  to  men-  v. 

tiob:  The  ait  of  pairtianient  having  rehired  that  the 
appfSiiM  ilMl  iipecify  the  grouids  and  causes  upon 
yntaih  be  objecfts  to  the  oterseefs'  accountSi  it  seems  to 
iXB,  ttit  a  notice  bf  it^fieal  in  whidi  tfie  party  contents 
himself  ^«lMi  sayii^  that  'be  shall  6bject  to  thirty-five 
items  or  charges  of  payment^  but[does  not  condescend  to 
state  naijpdn  -What  gi^unds  he  Will  cftfect  to  tfiemi  is  a  de- 
fective notice,  and  consequently  that  flie  Order  of  Ses- 
sions in  this  case,  allowing  die  appeal  as  to  four  out  of 
the  flmt^-five  ittims,  ought  to  be  quashed.' 

Order  of  Sessions  quailed  accordingly. 


The  Kino  v.  The  Inhabitants  of  Cawston. 

At  the  General  Quarter  Sessions  holden  at  the  castle  where  an  ap- 
of  Vofwich  in  and  for  the  c6unty  of  ^offolk,  on  die  17th  P^^^"'  " 
July,  1822,  before,  8cc.  an  appeal  was  entered  by  the  was  entered 
Reverend  Augiatine  Bulwer,  DiD.  agabst  a  certain  rate  ^l;„„^  ses- 
and  assessment  bearing  date  the  Jd  June,  1882,  for  the  sions  and  re- 
relief  of  the  poor  of  the  parish  of  Cawtton,  the  hearing  the  Michad- 
of  which  appeal  was  respited  dll  the  next  sessions ;  and  "^  ^'fuli 
at  the  next  sessions  holden  for  the  said  county,  the  ap-  Uier  respited, 
peal  was  fuirflier  respited,  on  the  motion  of  the  appellant,  opthe^pe^^ 
'to  the  sessions  to  be  holden  for  die  said  county  on  the  lant,  til(  dM 
15th  January  last,  when  the  respondents  gave  up  all  op-  gion^^  foar 
position  to  the  appeal,  having  given  four  days  previous  ^^y*  ^vSk"*" 

notice  to  the  appellant  that  they  would  do  so;  and  at  the  the  respond- 

ents  gpive  no- 
tice that  they  would  not  oppose  the  appeal,  and  the  appeal  was  accordingly  allowed 
without  opposition :  Held  tnat  the  appellant  was  entitled  to  costs  as  upon  an  appeal 
which  had  ocea  ^  beard  and  determined^  within  the  meaning  of  17  Geo.  3.  c.  38. 
s.  4. 
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said  last  named  sessioiis  the  said  rate  was  quashed  oo 
the  motion  of  the  appellant's  counsel,  and  the  Court 
1  lieJCi.No     ^ii^^gj  1^,  |i,g  appellant  his  cosU.    The  counsel  for  tbe 

The         respondents  contended  that  the  Court  bad  no  power  to 
ot  CAWbTUM.    ^"^^^  costSy  as  the  appeal  had  not  been  heard  and  deter- 
mined, and  thereupon  the  Court  granted  the  respondeau 
a  case  for  the  opinion  of  tlie  Court  of  King*s  Benchi  as 
to  tlie  question  of  their  jurisdiction  in  this  respect. 

£.  Alitnorif  in  support  of  the  order  of  Sessions,  was 
stopt  by  the  Court. 

ManniHgy  contrsi.  The  Sessions  have  no  power  to 
aw  ard  the  costs  of  an  appeal  against  a  poor's  rate,  unless 
the  appeal  is  heard  and  determined.  By  17  Geo.  ^. 
c.  :38.  s.  4.  an  appeal  is  given  to  persons  aggrieved  in 
the  cases  therein  mentioned,  aiidlhe  sessions  are  thereby 
*^  authorised  and  required  to  receive  such  appeal,  and  to 
hear  and  finally  determine  the  same,  8cc. ;  and  the  said 
justices  may  award  and  order  to  the  party  for  whom  such 
appeal  shall  be  determined,  reasonable  costs  in  the  same 
manner  that  they  are  impowered  to  do  in  case  of  appeals 
concerning  the  settlement  of  poor  persons,"  by  8  fF.  3- 
Now  it  cannot  be  said  that  this  appeal  was  heard  and  it- 
termined.  In  Res  v.  The  Justices  of  Essex  (a),  it  was 
decided  that  the  Quarter  Sessions  have  no  authority  to 
award  costs  under  17  G.  2.  c.  58.  unless  an  appeal  has 
been  entered  and  determined,  for  the  determinati<Hi  of 
the  appeal  is  a  condition  precedent  to  their  power  U> 
give  costs,  the  words  of  the  act  being  '^  maj  award  to 
the  party  for  whom  such  appeal  shall  be  determined^  rea- 
sonable  costs,"  &c.  and  therefore  the  Court  refused  a 
motion  for  a  mandamus   to  the  justices   commanding 

(fl)  8  T.  R.  583, 
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ibem  tp.bear  evidence  for  the  purpose  of  giving  costs 

against  one  who,  having  given  notice  of  appeal  against 

a  poor's  iate»  coiqiternianded  it  the  night  before  the 

Sessions.  That  case  is  is^  point;  here,  a  four  dajs  notice  j     '^^ahxs 

vraa  given  to  the  appellant^  and  the  respondenCa  need  not  of  Cawston. 

have  gone  to  the  seasionQ  to  incur  further  expense. 

This  appeal  has  not  been  heard  and  determined  in  the 

sense  and  meaning  of  the  statute,  and  therefore  the  order 

of  sessions,  allowing  costs,  must  be  qu^hed. 

Batlby,  J.(&)-r-This  case  is  too  plain  for  argument. 
The  case  cited  is  perfectly  distinguishable  from  this. 
There  the  appeal  had  not  beeq  entered ;  here  the  appeal 
was  entered,  and  twice  respited ;  and  therefore  there  is 
DO  analogy  between  the  two  cases,  I  am  of  opinion 
that  this  appeal  was  **  heard  and  determined,''  in  the  fair 
sense  andB»eaning  of  those  words;  In  the  first  place, 
as  to  the  bewaring ;  the  appellant  was  boupd  to  prove  his 
notice  of  appeal  before  he  could  entitle  himself  to  costs, 
and  having  done  so,  that  would  be  a  hearing:  then,  in 
the  second  place,  the  allowance  of  an  unopposed  appeal 
would  be  a  final  determination  of  it,  so  as  to  satisfy  the 
words  of  the  statute.  It  is  said  that  the  appellant  need 
not  have  gone  to  the  sessions,  because  notice  was  given 
four  days  before,  that  it  was  not  intended  to  resist  the 
appeal.  If  notice  had  been  given  by  the  respondents  at 
the  same  time  that  they  meant  to  pay  the  costs  already 
incurred,  then  the  appellant  need  not  have  gone  to  the 
sessions ;  but  he  is  obliged  to  go  there  in  order  to  get 
his  costs. 

HoLROYD,  J.— By  allowing  the  appeal,  the  sessions 
"  determined  "  it.  Suppose  the  justices,  notwithstand- 
the  respondents'  notice  that  they  did  not  mean  to  support 

.  (6)  Abbott,  C.  J.  wa»  sitting  at  Nisi  Prius. 
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18^4.       tbe  rate,  ebtdtained  a  doubt  of  the  ]^priety  of  tllowmg 
V^;7^      tbe  appeal,  and  desired  to  ti«iar  ithat  the  l^^peHant  toM 

The  KiHO  ,  _,  ,,  ...  ••« 

V.         say  upon  tne  subject,  w^uld  Mt  tiiat  ht  m  iMansg? 
^^^"^J^^J^  Could  it  be  said^*Chat  that  HM  duly  a  faenA^  on^MteMe, 
irtid  that  both  sides  llbust  be  hdi)rd  tMfere  die  COM 
to  be  alloW^  ?    Sul^  not.    1  think  die  YHrder^tinM:  be 
affirmed* 

Order  of  S^sions  confiriKd. 


The  Kino  v.  The  Inhabitants  of  Woolpit. 

Where  a  pan-  «^O^HN  PENNELL,  his  wife  Susan  PMtM,  mi 
per  contracted  ^^  ^^  chiidiW^,  Were,  by  sin  order  of  two  JutftiGes,  re- 

in  writing  for  *-  •  ^     i 

the  purchase  moml  from  the  pat^h'of  Wootpitto  the  puiah  of  Csatk, 
to^^'^-  botfi  in  tfi^  County  of  Sitfolk.    On  appeal  die  SessiM 

dens  at  the  quashed  the  order,  subject  to  die  opmion  of  this  Cout 
price  of  roil  ^i_    i-  m      • 

and  paid  10/.    «P«>n  the  foDowttg  case : 

Se  dT^'df' h '  *"  *^^'  ^^  * ^'  **  *^^  ^^  oflTered  tor  public  sale,  is 
agreement^  lots.  One  l6t,  consisting  of  a  dwelling-hoitiie  in  two  teiK- 
^^1^®'' "^^  inents,  widi  g«M^s,  situate  in  the  parish  of  fFdo^^  m 
the  remainder  the  d^oipatiotis  of  two  perMis  of  thfe  tiames  of  Dnk 
chase^money:  ^^  ^^^^tt^^'^gy  ^^  f^r^d  to  be  purchased  at  die  aticflOD 
Held,  that  he    by  I'k&mas  Pyman.ior  the  sum  of  76/.    The  eatsfe  iris 

had  not  such       -^  ^         » 

an  equiuble     ^^^'i  subject  to  the  following,  among  other  conifitidns>- 

rend*  Thi^  *  '*  Every  purchaser  shall  immediately  pay  down  a  depottt, 

removeable  in  the  proportion  of  10/.  for  every  100/.  for  his  or  her  pur- 

li^in  wIm^  chase  money,  to  the  vendor  or  his  agent,  and  dgn  an  agree- 

the  property  ment  for  the  payment  of  the  remainder  to  the  v^idor  on 

was  situatfid 

'    the  11th  day  of -October,  1819>  at  which  time  the  j/at- 
chases  are  to  1>e  completed,  and  the  respective  purchasers 
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are  then  to  have  the  Hctiial.poJsesskm  tt  llyeir  respective        iBi^. 
lots,  except  of  the  cottages,  .and  «iich  lots  as  are  let  oflF,  of     ^^v^^ 
whidi  the  respective  puircb^ets  are  t)\ea.  to  he  entitled  to  ^ 

the  receipt  of  the.r^ts  and'profits^.aU  dUtgoings  to  that         '^^ 
time  being  chnred  by  the  vendor.    Vpfm.  payment  6f  the    of  Woolpit. 
remainder  ojf-  the  purchaae. money,  at.  the  time  above  men- 
tidnied,  the  vendor  shall  convey  the  lots  to  the  respective 
j^urchasersy  each  puithaser  to  prqpare  Ibe  cimveyance  to 
kim  or  her.  .  If  .any,purchaser  .shall  nef^ct  or  lail  to  com* 
ply  with  the  above  conditions,  his  or  her  <ieposit  money 
shall  be  actually  forfeited'  to  the  veiid6ff,  who  ishall  beat 
full  liberty  to  .re-sell  the  lot  or  lots  bought  by  him  or  her, 
either  by  public  aucts^n  or  private  contract,  and  the  de- 
fi<!iency,  if  any,  occasioned  i)y  such  second  side^  togeffaer 
with  all  expenses^. Su:.  shaft  be  made  good  by  the  ik- 
faulters  at  diia  sale.'' ;  Ppnim  paid  the  deposit  of  71. 12$., 
aod  having  signed  a  written  agredmlBnt  for  completing  the 
purchase^  which  was  also  sighed  by  the  auctioneer,  as 
ageat  for  the  yende>r,  he  wasi^  mto  posstoidb,  and  con- 
tinaed  to  receive  the  rents  and  iprofits  iintftil  July,  182£. 
layman  was  ready  to  ha^  fMud^  find  Called  upon  the 
vendor  for  the  piir|)ose.  of  teildehmg  faim<die  remainder 'of 
the  pnrchate  money>  butsonje  diffi<tulty  haVing  arisen  as 
to  the  tide,  no  cbnveyance  v^as  ever  p^ared  by  Um. 
On  the  24th  July,  I82&f  Pyinan  contracted  with  the 
pauper  to.sellUin  the  said  .premises  for  70l.,  and  the  fol- 
lowing memorandum  of  agrcfemoit  w|ts  dravm  up  and 
signed  by  them : — ''  Mr.  JdAn  Pitmttt has  thiad^y  paid 
Mr.  Thomas  Pynutn  tbe  sum  of  10/.  in  part  of  the  pur- 
chase dioney  for  twt>  cottages  and  gardens  at  Woolpit,  in 
^olk.    Mr.  Pennell  agrees  to  give  Mr.  Pyman  4l.  for 
Hb  year's  rent  of  the  cottSges."    No  further  sum  vi^s 
paid  by  the  pauper,  tiOr  was  any  conveyance  executed. 
On  the  28tli  Juiy,  Pennell  obtained  kiave  of  a  tenant  of 
<>ne  of  the  above  cottages,  to  build  a  house  in  the  comer  of 


The  Kijro 
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the  garden.    He  began  to  build  the  housei  but  never  com- 
pleted it,  and  never  lived  on  the  premises ;  but  in  1S22 
put  into  the  house,  which  bad  neither  doors  nor  ¥rindowS| 
,     '^^         some  barrels  of  beer,  which  he  sold  there  during  the  fair  it 
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of  WooLFiT.  fVaolpit.  On  the  2d  October,  1  S2t,  the  pauper^  who  had 
become  embarrassed  in  his  circumstaiices,  was  arrestedi 
and  went  to  prison.  On  the  £lst  of  the  same  mondihe 
«  executed  a  deed  of  assignment  of  his  personal  estate  to 
trustees,  for  the  benefit  of  his  creditors,  with  a  covenaat 
to  execute  a  conveyance  of  aU  his  real  estate,  whenever 
such  deed  should  be  tendered  to  him  by  his  trustees. 
The  deed  also  contained  a  covenant,  that  if  th^re  ^uU 
be  any  surplus  arising  from  the  sale  of  his  estates,  real 
and  personal,  after  the  payment  of  his  debts,  it  shooM  be 
paid  over  to  the  pauper.  A  short  time  prior  to  die  fiSd 
December f  1822,  the  date  of  the  order  of  removal,  the 
trustees  agreed  to  sell  the  same  premises  which  the  pau- 
per had  purchased  of  Pymati,  to  Mr.  Cobbold,  for  the 
sum  of  130/.,  who  subsequratly  paid  the  purchase  mon^, 
and  was  let  into  possession.  Soon  after  the  execution  of 
the  above-mentioned  deed  of  assignment,  the  paoperj 
who,  since  his  arrest,  had  at  intervals  been  deranged,  be- 
came  a  confirmed  lunatic,  and  for  some  time  prior  to, 
and  on  the  23d  December,  1822,  had  been,  and  wasi 
kept  in  close  custody  m  the  parish,  and  at  the  time  of  the 
hearing  of  this  appeal  was  confined  in  Bedlam.  On  the 
24th  July,  1822,  when  the  pauper  made  the  contnu:t 
with  Pyman,  he  resided  with  his  family  in  lodgings  it 
fVoolpii,  and  continued  there  until  he  went  to  prisoo. 
His  wife  and  family  remained  in  fVoolpit  up  to  the  time 
of  the  execution  of  the  order  of  removal.  The  questkm 
for  the  opinion  of  the  Court  is,  whether  the  pauper  wss 
irremoveable  from  the  parish  of  tVoolpU  at  the  date  of 
the  order  of  removal. 
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DorfT,  in  support  of  the  order  of  Sessions.  The  pan 
per  was  irremoTeable  from  the  parish  of  fVoolpit,  on  the 
general  principle  that  no  man  in  this  country  can^  bj  the 
law  of  the  bod,  be  removed  from  his  own.  There  are  •  aixANra 
two  propositions  necessary  to  make  oat  m  the  (N-esent  of  Woolpit. 
case;  first,  that  the  pauper  had  such  an  equitable  estate 
that  a  court  of  equity  would  decree  a  conveyance,  and  that 
consequently  he  would  be  irremoveable ;  and  second, 
tlaty  assummg  him  to  have  an  interest  of  that  descrip- 
tion,  it  was  not  devested  by  the  act  of  hb  trustees  m  the 
subsequent  sale  to  Mr.  CobbM.  It  is  not  contended  that 
the  pauper  gained  a  settlement  in  Woolpit  by  the  means 
stated  in  the  case,  but  merely  that  he  was  irremoveable. 
The  first  question  is;  had  he  an  equitable  estate  in  this 
parish  by  means  of  the  agreement  for  the  sale  of  the 
cottages  and  gardens,r(||||ered  into  between  him  and  the 
vendor?  According  to  the  rules  of  equity  he  clearly  had. 
In  Com.  Dig.  tii.  Chancery  [4. 1.  1.]  it  is  said, ''  that  if 
there  are  articles  for  a  purchase,  the  vendor  stands  seised 
in  trust  for  the  purchaser  before  a  conveyance  executed." 
Ca.  Ck.  Sg.  2  P.  fVnu.  629*  Payne  v.  MelkHja),  Seton 
V.  Slade(fi)f  Green  v.  Smiih(c),  and  Broome  v.  Monck{d)f 
are  authorities  for  the  maxim,  that  equity  looks  upon 
thii^  agreed  to  be  done,  as  actually  performed.  The 
agreement  for  sale,  therefore,  between  the  vendor  and  the 
pauper,  muat,  upon  this  principle,  be  considered  as  a  thing 
actttaljMone,  although  the  conveyance  had  not  been  exe- 
Cttted:  R  is  clear  that  if  the  pauper  had  paid,  or  offered  to 
pay,  die  remunder  of  the  purchase  money,  he  would  have 
heen  entitled  to  ^o  into  equity  to  have  a  conveyance  de- 
<:ve6d.  The  agreement  operated  as  a  conveyance  of  a 
fosttive  interest,  and  gave  him  such  a  possessory  right  as 
mouldy  at  least,  render  him  irremoveable.     This  is  a 

(fl)6Ves.  349.  (c)lAtk.572. 

(6)  7  Id,  26*.  (rf)  10  Ves.  597. 
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much  stroDger  case  than  Rex  v.  Edingtof>i(d),  and  Rex  t. 

Hartley  (b),  in  which  last  case  it  was  bdd,  that  a  sole 

^,  next  of  ^  kin  entitled  to  take  out  administration  to  the  in- 

Tbe         testate,  had  such  an  equitable  interest  in  a  leasehold  tene- 
Inuabitants  * 

of  WooLPiT.    ment  of  the  latter,  as  to  cotafer  a  settlement  and  rendeh 

her  irremoveable.  The  caseof  li^x  v.  Stone  {c),  and  Ra 
V.  Siaplegtmeid),  are  also  strong  authorities  to  die  same 
effect.  All  that  is  necessary  to  shew  here  is,  t^  the 
pauper  was  not  removeable  within  the  spirit  of  the  ststvte 
13  &  14  Car.  2.  as  a  vagrant  intruder  nto  a  parish  ia 
which  he  had  nothfaig-  of  hrs  own.  If  he  had  anj  inter- 
est whatevefi  legal  or  equitable,  he  would  be  irreqK>^^ 
able  upon  the  spirit  of  that  statute,  although  the  interest 
would  not  be  sufficient  to  confer  a  settlement.  This  case 
is  distinguishable  from  Rexy.Geddingten{e),  and  Berv. 
Long  Benningtofi  if),  because  iiiaach  of  those  cases  the 
struggle  was  not  to  shew  that  the  paupers  were  irremove- 
able,  but  that  they  had  gahied  a  settlement  by  reason  of 
the  estates  then  under  consideration ;  and  in  both,  default 
had  been  made  by  the  vendees  by  the  npn-performance 
of  their  respective  contracts.  Here  the  only  object  is  to 
shew  that  the  pauper  was.  irremoveable,  and  here  no  i&- 
fault  has  been  made,  the  agreement  never  having  been 
vacated.  This  case  is  also  distinguishable  from  Res  ▼• 
Homdon-of^he-HUl  (g),  and  Rex  v.Uagwonhinghetm(k)j 
which  were  cases  of  doubtful  equity,  and  wh^re  the  psa- 
pers  had  merely  a  pergonal  license,  under  wludl  no  in- 
terest  passed  which  was  capable  of  assignment^  Tben, 
secondly,  assuromg  that  the  pauper  had  such  an  eqnitiM^ 
interest  in  this  parish  as  tq  render  him  irremoveable,  Ae 
question  is,  whether  his  interest  was  devested- by  the  act 
of  his  trustees  in  die  subsequent  sale  to  Mt.CobUi 

(fl)  1  East,  288.  (6)  8  East,  405.  (c)  6  T.  B.  »5. 

(rf)  2  B.  &  A.  527.      (c)  Ante,  101.  (f)  Not  reported, 

(g)  4  M.  &  S.  562.      (A)  Ante,  vol.  i.  476. 


£AST£&T£RK,  FIFTH  QEQ.  IV. 

18  deafy  tlvitat  the  date  of,  the  older,  of  reivoval,  the 

Luper  himself  had  done  nothing  to  pai:^  with  his  interest. 

e  had  never  executed  any  conveyance  of  thjs  estate,  nor  ^^  '^^ 

d  any  ever  been  tendered  to  him  for.  execution.    It         '^^^ 
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mds,  therefore,  that  whatever  interest  he  had  in  the   of  Woolpit. 

tate,  still  remains  in  him.    The  trust  deed  which  he 

ecuted,  contained  a  covenant  that  he  should  execute 

ch  a  conveyance,  when  tendered  to  him,  and  although 

at  covenant  might  be  enforced  in  a  Court  of  Equity, 

11  his  interest  remains  unimpeached.    The  Court  be- 

i?  having  determined  that  the  pauper  was  irremoveable, 

is  Court  will  make  every  intendment  to  support  that 

•nclusion. 

Storks  and  H.  Cooper,  contri,  were  stopped  by  the 
durt. 

Bayley,  J.(a) — I  am  of  opinipQ  tluit  the  orjder  of 
»sions  must  be  quashed.  After  the  decision  of  Rex  v. 
eddington,  which  was  founded  upon  Rex  v.  Long  Ben- 
ngion,  it  is  quitje  idle  to  conti^id  th^t  the  fpere  payment 
'  a  deposit  upon  the  purchase  of  an  estate  of  this  de- 
ription,  is  sufficient  to  confer  such  an  equitable  estate, 
will  confer  a  settlement  or  render  the  party  irremove* 
de.  Those  cases  have  decided  that  an  equitable  right 
not  sufficient  to  confer  a  settlement,  or  make  the  pauper 
removeab}?-  There  mu^t  be  an  equitab}^  estate  actii- 
ly  vested  to  produce  these  consequepce^  If  is  impos* 
ble  tQ  s^y.t^at  this. pauper  eyejr  h^zn  eqiu)jtab)(Q  estate^ 
[f  had  .8^  equitable  light ;  Hm^  i|  to  say,  he  h^  a  right 
;>on  tb^  pftyjpd^t  of  the  r^n^iiider  of  the  p^rchas^ 
onej,  to  go  'niLto  a  Coi^rt  of  Equity  and  cb)1  upon  the 
sndor  for  a  conveyance.  He  hi^  an  inchoate  equitable 
;bt,  but  cleaHy  had  not  an  equitable  e^tjute.  It  tievi^ . 
(a)  Abbott,  C.  J*.  WII9  sitting  at  Niil  Prios. 
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could  be  predicated  of  him,  that  he  bad  a  right  to  go  kito 
a  Court  of  Equity,  and  demand  a  conveyance  of  the  estate 
at  all  events,  and  say  that  he  was  seised  in  bis  demesoe 


The         as  of  fee,  in  Equity. 
Inrabitants 


of  WOOLPIT. 


HoLROYD,  J. — I  am  also  of  opinion,  that  so  far  from 
the  pauper  having  an  equitable  estate,  be  bad  not 
even  a  right  to  go  into  a  Court  of  Equity  until  he  had 
tendered  or  signified  his  consent  to  pay  the  remainder 
of  the  purchase  money ;  and  if  it  was  refused  on  the 
other  side,  and  he  had  filed  a  bill  in  equity,  notwithstand- 
ing the  refusal,  the  bill,  I  should  presume,  would  be  dis- 
missed with  costs.  He  had  no  right  to  go  into  equity, 
unless  he  had  done  or  ofiered  to  do  all  that  was  necessary 
on  his  part  to  perfect  his  title. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  He 
had  no  right  to  go  into  equity,  unless  he  did  something 
else,  which  he  had  not  done. 

Order  of  Sessions  quashed,  (a) 
(a)  Vide  jRejr  v.  Nortkweald  Ba$$eUf  ante,  S91. 


The  King  v.  The  Inhabitants  of  Catesby. 

Whereaparish  XWO  Justices,  by  their  order,  removed  George  Cox, 

granted  by  two  ^^^  "^^^  ^"^^  ^^^^^  ^^^^^  ^^^  ^^^  parish  of  Badby  to  the 
P«'«<*n»j7^®    parish  of  Cateiby,  both  in  the  county  of  Northampivn. 

descnoeci 

themselves  on  On  appeal,  the  sessions  confirmed  the  order,  subject  t0 

to\^SiV'    ^®  opinion  of  this  Court  upon  a  case  which  stated 

only  churchwarden,  and  the  (mfy  overseer  of  the  poor  of  the  parish  ^  HeM,  tfter^ 
lapse  of  63  years,  in  the  absence  of  evidence  to  toe  contrary,  that  the  Court  wosU 
intend,  6rsr,  that  the  parish  had  by  custom  but  one  churchwarden ;  and  second,  tbtt 
there  had  been  originally  two  overseers,  but  that  one  had  died,  and  coMeqassfl^ 
that  the  oerti6cate  was  valid,  as  baring  been  granted  by  a  majority  of  the  eMXiOS% 
body  of  overseers,  within  the  meaning  of  the  Certificate  Act,  8  &  9  IF.  3.  c.  Sa 
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That  George   CoXf   Ann^  .his  wife,  und  their  child 

Mary  Ann,  were  removed  by  an  order  of  justices  from 

the  parish  of  Badby,  in  the  county  of  Northampton,  to 

the  pmsh  o{  Catesby,  in  the  same  county.    This  order  ^      '^^ 

.  Ikhabitaitts 

was  appealed  against;  and  on  the  hearing  of  the  appeal,    of  Catesbt. 
the  respondents  produced  a  certificate,  of  which  the  fol- 
lowing is  a  copy : — 

Northamptonshire  to  wit. — In  pursuance  of  a  late 
act  of  parliament,  in  titled  ''  An  Act  for  supplying  some 
defects  in  the  law  for  the  relief  of  the  poor  of  this  King- 
dom," We,  William  Goodman,  ttie  only  churchwarden, 
and  Edward  Webb,  the  only  overseer  of  the  poor  of  the 
parish  of  Catesby,  in  the  said  county  of  Northampton,  do 
hereby  certify  the  churchwardens  and  overseers  of  the 
poor  qf  the  parish  of  Badby,  in  the  said  county  of  Nor- 
.thamptofi,  that  we  do  own  and  acknowledge  Thomas  Cox 
the  younger,  of  Badby  aforesaid,  butcher,  and  Mary  his 
^\k,  and  Bfichard,,  John,  and  Elizabeth,  their  children, 
to  be  inhabitants  legally  settled  in  our  said  parish  of 
.  Catesby.  And  we  do  hereby  oblige  ourselves,  the  said 
<rhurchwarden  and  overseers  of  the  poor  of  Catesby  afore- 
said, and  our  successors  for  the  time  being,  to  receive 

•  and  provide  for  the  said  Thomas  Cox  and  Mary  his  wife, 
and  the  snid  Richard,  John,  and  Elizabeth,  their  children, 
and  all  other  the  children  which  the  said  Thomas  Cox 
may  hereafter  have  by  the  said  Mary  his  wife,  whenever 
he,  she,  they,  or  any  of  them,  shall  become  chargeable  to 
the  parish  of  Badby  aforesaid,  or  be  forced  to  ask  relief 

•  of  the  same,  in  case  he  the  said  Thomas  Cox  and  Mary 
bk  wife,  and  their  children,  shall  not  in  the  mean  time 
obtain  and  acquire  to  him,  her,  or  themselves,  a  legal 
settlement  in  the  parish  of  Badby  aforesaid,  or  elsewhere. 
In  witness  whereof  we,  the  said  churchwarden  and  over- 
•eers  of  the  poor  of  Catesby  aforesaid,  have  hereunto  set 
our  bands  and  seals  the  20th  day  of  May,  in  the  year  of 

VOL,   II.  T 
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1824.       our  htfti  1761.    Sealed  and  delivered  in  die  presence 

of  !»> 

Tho.  Stevens.  Wm.  Gooimum  (L.S.) 

The  tVatiam  abridge.  Ed.  Webb  (L.SO 

In  HAB  ITAlf  TB 

dfCATESBT.  Nartkamptamhire  to  wit — We,  two  of  hb  M^ei^ 
Justices  of  the  Peace  of  and  for  the  coud^  of  N«^ 
thampton^  do  allow  of  the  above,  and  we  do  abo  certify 
that  William  Claridge,  one  of  the  witnesses  to  the  ngu- 
ing  and  sealmg  of  the  above-written  certificate,  has  made 
oath  before  us,  that  he  did  see  the  chnicliwiidqi  ad 
overseers  of  the  poor  of  Catesby  aforesaid,  aevenJIy  oga 
and  seal  the  certificate,  and  that  the  names  of  the  said 
Thomat  Stevens  and  William  Claridgef  set  as  witossiei 
to  the  sealing  and  delivery  of  the  same  certificate,  aM<f 
the  proper  hand  writing  of  the  said  T.  S.  and  W.  C.  re- 
spectively. Griven  under  our  hands  the  9fid  day  of  Jfqr, 
in  the  year  of  our  Lord  1761. 

John  Parker.    JdAn  Jndnm. 

They  also  proved  that  the  Thomas  Cox  in  the  cer- 
tificate mentioned,  had  a  son  named  Thomas,  who  ivas 
bom  after  the  certificate  was  granted,  and  that  the  pauper 
George  was  the  son  of  such  last  mentioned  Thomu» 
The  respondents,  in  a  previous  appeal  under  the  sagie 
certificate,  having  given  evidence  of  relief  of  the  lud 
Thomas  Cox  in  the  certificate  mentioned,  whilst  residing 
in  Badbjff  understood  that  in  this  appeal  suck  evideaoe 
was  admitted  by  the  counsel  for  the  appellant;  but  Ae 
counsel  for  the  appellant  do  not  consider  that  they  laade 
such  admission.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  certificate  above  set  fcMrth  is  vaU 
in  point  of  law,  inasmuch  as  it  purports  to  be.giiBlod 
by  two  parish  officers,  describing  themselves  as  '^  tke 
only  churchwarden  and  the  only  overseer  of  liie  peer  %i  \ 
the  parish  of  Catesby.'' 
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Reader,  G.  Marriott,  and  ElUs,  in  support  of  the 
order  of  Sessions.  The  certificate  was  originally  granted 
to  the  grandfather  of  the  pauper,  and  therefore  if  the  v, 

grandson  had  acquired  a  settlement  in  the  certifying  pa-  *  *^ 
mh,he  would  have  avoided  the  certificate,  and  then  .QeoP  of  Catesby. 
V.  DaHingion(ja)  would  come  in  point,  and  would  govern 
the  present  case.  But  here  the  son  of  the  certificated  per-* 
son,  that  is  the  father  of  the  pauper,  has  acquired  a  new 
settlement,  and  it  is  a  derivative  settlement  from  him  that 
the  pauper  now  claims.  The  sole  difficulty  in  tiiis  case 
arises  from  the  introduction  into  the  certificate  of  the 
woiprd  ''only ;"  for  if  that  had  been  omitted,  liex  v.  Hinckr 
Ityib)  would  be  parall^  to,  and  would  decide  this  case. 
But  taken  with  this  disadvantage,  the  present  falls  within 
the  priociple  laid  down  in  that  case,  namely,  that  ever; 
thing  is  to  be  intended  in  favor  of  the  certjbGicate ;  and  all 
thai  the  Court  have  to  intend  here  is,  that  two  overseers 
were  appomted,  one  of  whom  died  before  the  instrument 
was  executed.  Undoubtedly,  if  one  only  was  appoioited, 
the  certificate  is  void ;  but  that  cannot  be  assumed^  and 
it  is  not  proved ;  the  fair  presumption  is,  that  two  were 
appointed,  that  one  died,  and  that  the  survivor  signed 
the  certificate,  as  he  then  might  legally  do.  It  will  be  said, 
thftt  by  law  every  certificate  is  void  which  is  not  signed 
by  two  overseers,  but  there  is  no  foundation  for  that 
doctrine.  In  Rex  v.  Clifton  (cj,  a  certificate  signed  by 
one  over«eer  was  held  to  be  void,  but  thore  it  was  in  evi- 
dence that  only  one  had  been  appointed,  and  that  waj 
the  ground  of  the  decision  there.  In  Rex  v.  Earl  Shil" 
torn  (d)  it  was  held  that  the  43  Eliz.  c.  9.  does  not  re- 
quire absolutely  two  churchwardens ;  and  that  an  inden- 
tove  Innding  out  a  poor  apprentice  by  one  churchwarden, 
where  by  custom  there  was  but  one,  and  one  overseer, 


i: 


a)  4  T.  R.  797.  (c)  2  East,  175. 

b)  19  East,  301.  (<0  1  B.  &  A.  $75. 
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was  good.     Id  that  case  undoubtedly  there  was  evidence 

of  a  custom  in  the  parish  to  have  one  churchwarden  only, 

V,  which  there  is  not  here ;  but  that  may  have  been  the 

_      ^"®         custom  in  this  parish,  and  after  such  a  lapse  of  yem, 

ofCATEBBT.    and  in  the  absence  of  proof  to  the  contrary,  the  Court 

will,  in  favor  of  the  certificate,  presume   the  feet  to 

be  so. 


Holbech  and  Adams  contri.  The  certificate  came  oat 
of  the  custody  of  the  respondents,  and  therefore  the  ap- 
pellants could  not  be  expected  to  produce  any  evidence 
respecting  it,  especially  after  the  lapse  of  sixty-three 
years.  The  insertion  of  the  word  "  only  '*  is  fatal  to  the 
instrument.  No  reasonable  intendment  can  be  made  m 
favor  of  it.  But  granting  that  two  overseers  were  ap- 
pointed and  one  died,  a  certificate  signed  by  one  overseer 
and  one  churchwarden  is  bad,  because  the  statutes 
43  Eliz.  c.  2.  and  8  &  9  W.  3.  c.  30.  require  that  it 
shall  be  executed  by  the  majority  of  the  legal  body. 
This  becomes  more  manifest  upon  reference  to  the 
17  G.  2.  c.  38.  which  provides  for  the  emergency  of  the 
death  of  one  of  the  parish  officers,  and  empowers  the 
survivors  to  fill  up  the  vacancy,  clearly  shewing  that  untl 
the  vacancy  is  filled  up,  the  survivors  cannot  perform  any 
legal  act.  Rex  v.  Clifton  and  Rex  v.  St.  Margarel%  Iti- 
tester  fa),  are  both  distinguishable  from  the  present  case; 
because  in  neither  were  there  any  data  upon  which  the 
Court  could  found  any  legal  presumption.  ^Fhe  argumeot 
on  the  other  side  rests  on  the  assumption  that  there  were 
originally  two  overseers :  so  that  the  Court,  in  order  to  sup- 
port this  certificate,  are  asked  to  intend,  most  unrti- 
sonably,  first,  that  a  particular  individual  was  alive,  and 
was  appointed  to  a  particular  office  in  the  mooth  of 
March,  and  thcu  that  he  was  dead  in  the  mooth  of  Aby* 

{a)  8  East,  334. 
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lere  is  no  ground  for  any  such  intendment ;  the  word 
only  "  does  not  convey  any  idea  of  survivorship ;  con-     _.    „ 
trued  fieurly^  it  plainly  indicates  that  there  never  had  been  v. 

ttore  than  one  overseer,  and  then  the  certificate,  it  is  ad-  j  habitakts 
rutted,  is  void.  In  Rex  v.  jill  Saints,  Derby  (a),  it  was  of  Catbsby. 
idd  that  the  words  of  the  statute  of  Elizabeth  viere  not 
tatisfied  by  a  compulsory  binding  by  two  persons  styling 
hemselves  churchwardens  and  overseers,  who  had  been 
ippointed  the  overseers  of  the  parish  at  a  time  when  one 
)fdiem  was  churchwarden;  which  latter  continued  the 
iurchwarden  for  about  two  months  afterwards,  when 
ie  other  overseer  was  appointed  sole  churchwarden  in 
lis  place.  In  that  case  there  was  evidence  of  the  original 
ippointment  of  both  persons  as  overseers;  but  still  it 
vas  held  that  the  description  given  of  themselves  in  the 
ndentures  of  apprenticeship  would  not  satisfy  the  sta- 
ate.  The  principle  of  that  case  is  in  point  with  this. 
tVithout  a  very  far-fetched  and  unreasonable  intendment 
>f  important  facts,  and  a  very  unusual  and  strained  con- 
itniction  of  the  word  '^  only/'  this  certificate  cannot  be 
upported ;  and  there  is  no  reason  why  the  Court  should 
ravel  so  far  out  of  the  ordinary  rules  of  intendment  in 
ius  particular  case. 

Bay  LEY,  J. — Upon  the  principle  established  in  se- 
sral  cases  it  seems  to  me  that  this  is  a  good  certificate. 
1  Rex  V.  Hinckley,  Lord  Ellenborough  and  Le  Blanc,  * 

^  both  say,  that  if  any  intendment  can  by  law  be  made 

support  an  indenture  of  apprenticeship,  we  must  make 
lit  intendment.  In  that  case  the  indenture  was  pro- 
iced  on  one  side,  and  there  was  no  evidence  to  impeach 

on  the  other,  and  Le  Blanc,  J.,  says,  ''  the  question 
ten  is,  whether  by  any  intendment  of  law  such  an  inden- 

(a)  13  East,  143. 
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tare  can  be  good  V  md  both  Judges  say,  it  might  be  con- 
sidered  good  '^  by  intending  that  there  was  a  custom  in 
».  the  particular  parish  to  have  only  one  churchwafden" 

I     "^^    Ts  '^^'^  ^^^  ^^^  *^^  ®f  parliament  which  bear  npon  thii 
of  GATsssr.    question,  and  which  contain  similar  language;  the  45 
Eliz*  C.2.  s.  5.  which  relates  to  parish  apprentices^andthe 
SsndgW.  5.  c.  30.  which  relates  to  the  granting  of  ce^ 
tificates.     Both  these  acts  require  that  there  shall  be 
the  concurrence  of  the  churchwardens  and  overseers ''or 
the  major  part  of  them,^  to  give  validity  to  the  indentures 
and  certificates  respectively,  and  therefore  decisions  apoo 
the  one  throw  a  light  upon  the  other;  and  notwithstand- 
ing the  statute  17  Geo.  2  c.  38.  s.  3.  which  gives  to  the 
Justices  a  power  df  appointing  an  additional  overseer 
when  one  shall  die  in  the  course  of  the  year,  I  think 
diat  this  case  is  to  be  considered  as  it  would  have  been 
prior  to  the  period  when  that  act  passed.    Generally 
speaking  there  are  two  churchwardens  in  eveiy  parish; 
btat,  by  custom,  there  may  be  one  only.    By  law  Aere 
must  be  two  overseers  origmally  appointed,  and  an  ip- 
pointment  of  less  than  two  is,  upon  Ae  fac6  of  it,  bad; 
but  if  by  custom  there  may  be  only  one  churchwarden 
appointed,  and  if  there  be  two  oversers  duly  appointedi 
death  may  reduce  the  number  to  one,  and  then  the  ques- 
ti<m  would  be  whether  prior  to  the  statute  1?  Gto.t 
that  churchwarden  and  that  overseer  might  not  do  i» 
act  in  question  as  constituting  the  major  part  of  the  per* 
sons  originally  appointed.    In  the  case  of  Iter  t.  A* 
Margarei^s,  Leicester  there  was  a  very  plain  and  decbive 
objection  to  the  certificate,  because  m  that  case  tbere 
was  only  one  overseer  originally  appointed,  and  it  was 
with  reference  to  that  fact,  tbat  the  language  of  i^ 
Ellefibimmgk  and  Lawrence,  J.  there  is  to  be  wpfiifi* 
They  said  that  the  certificate  act  8  &  9  fV.  3.  cSO.  re- 
quires that  a  certificate  shall  be  granted  undw  the  hmi^ 
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ind  seals  of  the  churchwardens  and  overseers  of  the  pikrish, 

>r  the  major  part  of  them*    It  has  since  been  decided 

in  Rex  t*  Hinckley  and  Rex  t.  Earl  ShUion,  that  though  ^ 

he  word  in  the  statute  is  **  churchwardens/'  yet,  by  cus-         '^^ 

jom,  if  one  only  be  appointed,  that  one  will  be  sufficient    of  Oatbut. 

o  satisfy  the  word  churchwardem;  but  it  being  clear 

17  law  that  less  than  two  overseers  cannot  be  appointed, 

here  must  have  been  originally  two  overseers;  and  in 

die  case  of  Rex  v.  Si.  Margaret*$,  Leicester,  it  was  stated 

IS  a  £sct  that  there  was  one  only.    In  Rex  v.  Clifton  the 

certificate  was  stated  to  be  under  die  hand  and  seal  of 

/.  W,  ^  only  overseer  of  the  poor  of  the  towndiip/'  and 

therefore  the  Coort  decided,  not  upon  the  language  of 

Ike  certificate  itself,  but  upon  the  fact  that  originally 

there  had  been  an  appointment  of  one  only.    The  cases 

of  Rex  V.  Hinckley  and  Rex  v.  Earl  Shilton  both  esta* 

blish  this  proposition,  diat  if  a  certificate,  or  the  bind* 

ing  of  a  parish  apprentice,  be  by  one  churchwarden  and 

one  overiieer,  it  is  good,  and  it  is  only  because  in  this 

CMe  the  certificate  describes  Edward  Webb  as  **  the  only 

overseer,"  that  we  are  at  liber^  to  assume  that  there 

wtt  originally  a  bad  appointment.'   Now  let  us  consider 

te  law  of  presumption,  vrith  reference  to  that  pofait. 

Alt  we  to  presume  that  k  was  noo  rit£  actum  i    The 

•tatote  says  that  the  Justices  are  to  appoint  two  oimw 

ieers.    Are  we  then  to  presume  that  the  Justices  have 

Mated  from  their  duty  md  appointed  one  only,  or  sore 

le  not  rather  to  presume  that  two  overseers  had  been 

^  appointed,  and  that  one  of  them  had  died?    The 

bv  will  pmsmne  tfmt  a  party  has  conformed  to  the  law; 

liri  if  we  are  to  make  -any  presumption,  it  is  ut  res  majis 

liiat  quam  perei^  Between  these  two,  I  say,  that  pre- 

<MytBHi  oaght  to  prevail  which  assumes  that  die  Jus* 

litts  have  cenformed  to  the  kw ;  and  therefore  I  think 

^  on|^  satker  to  support  the  instrument  than  destroy 
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it.    Upon  this  principle  it  appears  to  me,  we  are  tt 
liberty  to  assume  that  in  this  case  fVilliam  Goodman  was 
t>.  by  the  custom  of  this  parish  the  only  churchwarden  ap- 

The         pointed;  that  Edward  Webb  was  the  only  surviving  over- 

INHABITANTS     ^  .  . 

of  Catesby.  seer,  that  he  duly  granted  the  certificate  m  the  character 
in  which  he  is  described  upon  the  face  of  the  instrument, 
which  he  would  not  have  done  had  he  not  been  regularly 
and  duly  appointed;  and  that  we  are  bound  to  inteod, 
according  to  the  language  of  LfOrd  Ellenborough  in  Ra 
v.  Hincklei/f  that  there  had  been  originally  a  good  and 
valid  appointment  of  two,  there  being  no  evidence  to 
shew  what  the  appointment  was,  or  to  rebut  the  infer- 
ence arising  from  the  face  of  the  certificate  itself.  For 
these  reasons  I  am.  of  opinion  that  as  against  the  pansh 
which  has  granted  this  certificate,  we  ought  to  hold  that 
this  overseer  was  duly  authorised  to  do  the  act  in  qoes- 
tion,  and  therefore  that  the  Order  of  Sessions  must  be 
confirmed. 

HoLBOYD,  J. — I  am  also  opinion  that  the  Order  of 
Sessions  must  be  confirmed.  I  thmk,  upon  the  authori- 
ties which  have  been  cited,  and  likewise  upon  the  piin- 
ciples  which  ought  to  govern  us,  assuming  that  the  vsc 
thorities  did  not  exist,  that  this  certificate  was  good  in 
point  of  law,  or  at  least  that  the  Sessions  might  legallj 
draw  the  conclusion,  and  intend  jfrom  the  circumstances 
which  appeared  in  evidence,  that  it  was  a  good  certificate. 
The  certificate  was  granted  on  the  17th  Afiry,  176 1,  by 
two  persons  who  were  at  that  time  to  be  taken  as  the 
only  existing  parish  officers.  It  is  submitted  to  by  the 
parish  to  whom  the  pauper  is  sent,  as  a  good  certificate, 
and  now  after  a  lapse  of  6S  years,  it  is  for  the  first  time 
called  in  question.  If  any  intendment  or  presomptioii 
can  legally  be  made  in  fevor  of  the  validity  of  such  a0 
instrument,  it  must  be  in  a  case  of  this  descriptioD ;  ^ 
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I  think  that  the  justices  had  authority  in  point  of  law  to 
presume  such  facts  as  would  make  it  a  good  certificate,     _^ 
assuming  such  facts  to  have  had  existence.    That  such  v. 

•Til 

dcts  might  really  exist  there  seems  no  doubt;  at.  least  Ihhahitaht^ 
upon  the  authority  of  the  cases  cited.  It  is  perfectly  ofCATESBT. 
clear  that  by  custom  there  may  be  only  one  chorchr  , 
warden  in  a  parish.  There  must  be  two  overseers  ap- 
pointed in  addition  to  the  churchwardens ;  and  then  ac- 
cording to  the  43  Etiz.  c.  £.  such  persons  shall  be  called, 
overseers  of  the  poor,  and  are  to  take  charge  of  them*. 
Now  upon  the  face  of  this  mstrument,  I  think  we  are  tjOt 
take  it,  that  the  person  who  is  called  ''  the  only  over- 
seer'' of  the  poor,  was,  in  point  of  law,  the  survivor  o( 
two ;  for  unless  there  had  been  two  persons  appointed,, 
who,  together  with  the  churchwardens,  were  to  be.  over- 
seers of  the  poor,  the  statute  of  Elizabeth  would  not 
have  been  satisfied.  Indeed  the  description  of  himself 
as  ''  the  only  overseer"  would  not  be  correct,  unlesa 
there  had  been  two  overseers  originally  appointed,  and 
therefore  it  is  a  fair  presumption,  arising  from  the  face  of 
the  certificate,  that  he  was  the  survivor  of  two.  Suppose 
an  issue  had  been  directed  to  try  simply  whether  he  was 
or  was  not  the  overseer  of  the  parish ;  if  it  was  shewn 
that  there  had  been  only  one  originally,  the  issue  must 
have  been  found  that  he  was  not  the  overseer  of  the  pa- 
rish, and  if  the  onus  was  to  be  thrown  upon  those  who 
are  called  upon  to  support  the  certificate  [even  assuming 
that  it  had  been  submitted  to  for  an  hundred  years],  it 
could  not  by  legal  intendment  be  considered  a  good  cer* 
tificate.  I  think,  however,  that  the  magistrates  were 
abundantly  warranted  in  presuming,  as  they  have  done, 
that  there  had  been  an  appointment  of  two  overseers 
originally,  and  that  if  there  was  by  custom  only  on^ 
churchwarden,  they  had  a  r^ht  to  presume  the  fact  in 
fmvor  of  the  certificate.    If  so,  then  th^  certificate  must 
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be  considered  as  signed  by  a  majority  of  those  who  woaU 
The  Kiva     ^  ^®  original  existing  body.    Whether  it  is  abaokitdj 
«i  necessary  for  the  purpose  of  executing  their  functioaiy 

IvHABiTAirrs  ^^^  ^^  majority  of  the  original  existing  body  ahonU 
of  CATitoT.    continue  to  exist  or  not,  is  a  question  which  we  need  not 
decide,  because  if  that  was  necessaiy  the  17  GeQ.%* 
would  not  have  been  passed,  for  then,''  in  case  the  ori- 
ginal churchwardens  and  overseers  had  been  reduced  be- 
low a  majority,  as  for  rostance,  if  there  were  origioaOj 
four,  and  they  were  reduced  to  two,  all  their  functioas 
must  be  at  an  end  during  the  residue  of  the  year,  until 
that  statute  had  passed.    It  is,  however,  unnecessiry 
to  decide  that  question.    In  this  case  the  Sessions  hate 
drawn,  as  they  had  a  right  by  law  to  do,  die  proper  cos- 
clusion  from  the  presumption  of  facts,  in  holding  tini 
this  was  a  legal  certificate,  and  as  they  have  done  that,  I 
think  we  should  not  be  justified  in  reversing  their  onkr. 
But,  independently  of  what  diey  have  done,  I  am  of 
opinion  that,  according  to  the  authorities  of  Xer^f* 
Hinckley  and  Rex  ▼.  Earl  Skiltonj  we  are  bound  by  h« 
to  make  every  intendment  that  can  reasonably  be  naik 
in  favor  of  die  certificate.    Actmg  upon  the  mMxm, 
^  res  majis  valeat  quam  pereat,*'  we  ought  to  concfaide 
diat  this  certificate  has  been  legally  granted  by  pcrsooi 
who  describe  diemselves  as  **  the  only  churchwafta 
and  the  only  overseer,**  which  the  latter  person  could  sot 
have  done  with  propriety  mdess  dieve  had  been  two  ori- 
ginally appomted ;  and  inasmuch  as  tlMre  nright  htvt 
been  originally  only  one  churchwarden  by  custoni,  ^ 
must  presume,  particularly  after  an  acqniescence  of  fi' 
years,  that  ike  persons  who  signed  the  certificate  wors  s 
majority  of  the  existing  body,  and  conseqncntly  thatihi* 
was  a  valid  certificate. 


LtTTLBBALs,  J.«-I  am  of  the  saom  opinion.    A^^ 
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ttficate  signed  by  one  ciiitrchwtrdeii  and  one  OTeneer 
ikme,  would  certainly  not  be  tdEcienti  nnless  the  law 
ifould  intend  something  more.    Bat  it  appears  to  me^  v. 

that  upon  the  face  of  this  instrument,  we  are  at  liberty  to  ,     '^^ 
ntend  those  circumstances  which  are  necessary  to  gite  it  of  Catbsbt. 
ndidity*     First,  with  respect  to  the  churchwarden^  I 
think  there  b  no  difficulty  in  intending  that  he  was  such 
I  churchwarden  as  the  custom  of  the  parish  would  aui- 
thorise,  inasiiiach  as  by  custom  there  may  be  only  one 
churchwarden  in  a  parish.    Then^  secondly,  with  respect 
to  the  overseer,  though  a  certificate  signed  by  one  over* 
seer  would  be  bad,  still  we  are  at  liberty  to  assume,  from 
die  language  of  this  certificate,  that  there  were  originally 
two  overseers  apt>ointed,  but  that  one  hsd  died  after  the 
appointment,  and  before  the  certificate  was  granted.    It 
it  said,  we  are  called  upon  to  faiteiid  death  instead  of  the 
continuance  of  life.    So  we  are;  and  i  diink  we  are  at 
fiherty  to  do  so,  until  the  contrary  be  shewn.    But  we 
are  placed  in  the  situation  of  chusing  betvreen  two  in« 
tendments,  a  particnhr,  and  a  general  intendment;  first, 
diat  a  party  slMMild  be  presumed  to  Hve  when  once  shewn 
to  be  alive ;  and  second,  that  every  thmg  shall  be  pre- 
sumed to  be  fight  according  to  law.    Now  the  question 
%  which  of  these  two  intendments  is  to  prevail ;  because 
^  b  impossible  that  both  can  operate.    The  intendment 
Att  every  thing  is  to  be  presumed  to  be  right  according 
to  hw,  is  a  general  mtendment,  and,  I  think,  ought  to 
prevail,  especially  in  a  case  of  this  description,  until  the 
^tniry  is  shewn.    In  the  cases  of  Rex  v.  Cliflon^  and 
^9  V.  St.  Margaret^Sf  Leicester,  the  question  of  intend- 
^"^t  did  not  arise,  because  the  fiacts  did  not  warrant  it. 
^re  the  appointment  of  one  overseer  was  nugatory, 
'^g  contrary  to  the  statula.    But  here,  after  the  lapse 
^f  sixty-three  years,  the  description  of  the  overseer  may 
^^^^nant  us  in  presuming  an  original  appomtment  of  two 
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overseers,  and  enable  us  to  intend  that  one  of  them  had 

.    „  died.     The  cases  of  Rex  v.  HinckUy  and  Rex  v.  Earl 

The  KiHO  .  . 

V.  Shiltotif  are  authorities  to  warrant  the  Court  in  sajiog, 

•  that  every  thing  must  be  presumed  to  be  rightly  done, 

ofCATssBT.   until  the  contrary  is  proved.     So  in  Rtx.y.  Morris  {a), 
which  was  the  case  of  an  appointment  by  Justices,  of  one 
overseer  for  a  hamlet  in  a  particular  parish,  in  which  the 
question  was,  whether  only  one  overseer  could  by  law. 
be  appointed;  Lord  Kent/on  says,  ''This  Cour.t  has. in- 
variably made  a  distinction  between  orders  of  justices 
and  convictions,  and  said,  that  every  thing  is  to.  be  in- 
tended in  support  of  the  former ;"  and  speakii^  of  die, 
objection  there,  as  to  the  supposed  illegality  of  the  ap- 
pointment of  one  overseer,  he  said,  ''  we  are  not  left  to 
conjecture  that  no  other  person  was  appointed  overseer, 
of  this  place,  for  it  appears  on  the  order  of  SessioDS, 
that  this  was  an  appeal  of  one  of  the  overseers."    Now, 
when  we  apply  what  that  learned  judge  says,  to  the  pre- 
sent case,  that  every  thing  should  be  intended  in  support 
of  the  order  of  Justices^  I  think  it  will  justify  our  ppinioa 
on  the  present  occasion.     This  certificate  is  a  public 
document,  and  though  not  framed  by  justices  of  the 
peace,  yet  being  the  act  of  the  parish  officers,  the  0>iirt, 
for  the  same  reason  that  it  intends  every  thing  in  fiivoc 
of  an  order  of  Justices,  will  intend  every  thing  in  fiifoc 
of  an  instrument  made  by  parish  officers.     On  the  whole, 
therefore,  I  am  of  opinion  that  this  is  a  valid  certificate. 

Order  of  Sessions  affirmed. 

(a)  4  T.  R.  550. 


\ 
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The  Kino  v.  The  Inhabitants  of  St.  Mary, 

Kidwelly. 

r  an  order  of  two  justices^  William  WiUianu,  Caiha*  Where  by  a 

',  his  wife,  and  their  four' children,  were  removed  finom  P*«^ol  contract 
'  '  '  tne  roaster 

parish  of  St.  Mary,  in  the  borough  of  Kidwelly f  to  agreed  to  teach 
parish  of  Llandevilog,  both  in  the  county  of  Car^  tiwi£ofashoe- 

ihen.    The  Sessions,  on  appeal,  quashed  the  order,  maker  for 

.  ,    .  .  .       twelvemonths, 

ject  to  the  opinion  of  this  Court,  on  the  following  for  which  the 

, .  master  was  to 

receive  a  gui- 
'he  appellants  proved  that  when  the  pauper  was  about  nea,  the  pan- 

•teen  years  of  age,  he  lived  with  bis  father  in  the  parish  fin?  him 

U.  Ishmael,  in  the  county  of  Carmarthen,  and  being  bo*'<*  ">«*  . 

c  t    '  •!  1  ti»i.i        lodging  dunng 

rous  of  being  apprenticed  to  a  shoemaker,  his  father  the  time;  and 

;ed  with  a  neighbour,  named  John  Thomas,  a  shoe-  •'  il»e/«P*'*' 

,  ,        ,  ,  tion  of  the 

:er  in  the  same  parish,  to  give  him  a  guinea  for  teach-  year,  the  pau- 
his  son  the  trade  of  a  shoemaker  for  twelve  months,  j^to  a°fresh 
father  finding  the  pauper  lodging  and  every  thing  else  agreement,  to 
ing  that  time.    The  pauper  served  the  whole  twelve  master  for 

iths  under  that  agreement.     There  was  no  indenture  twelvemonths, 

.  ,  makmg  shoes 

rriting,  but  the  pauper  considered  it  as  an  apprentice-  at  3d,  per  pair 

>,  and  his  father  and  master  treated  and  spoke  to  him  '^®  first  half 
'  "^  year,  and  at 

n  apprentice  during  such  twelve  months,  and  both  4d,  per  pair 

■  •      .1  .  •  J  r      *^       !_•        !_•      ^1-     the  remaimng 

nim  there  was  a  guinea  paid  for  teaching  him  the  y^^^f  ^^^^  ^^2 

e.     The  pauper's  father,  at  the  end  of  the  year,  came  a^  t^«  ««"!  of 

.  1      »   *      rr^f  1         L  «» months  he 

in  agreement  with  John  Ihomas,  that  the  pauper  quitted  the 

jld  work  with  him  for  twelve  months,  making  shoes  ^^}^  *!?*7j 

'  ®  gether:  Held, 

bree  pence  per  pair  the  first  half  year,  and  at  four  that  there  was 
ce  per  pair  the  remaing  half  year.    The  pauper  worked  "^  h1i^e"imd' 
1  John  Thomas  about  six  months  under  that  agree-  service,  so  as 
It,  and  then  went  away  and  worked  at  several  places,  settlement, 
f  his  marriage,  which  happened  in  1785.     He  soon 
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1894.       afterwards  removed  to  the  parish  of  St.  Mary,  and  in  the 

f^r^"^      year  1 790,  one  Owen  RohertSj  by  an  indenture  of  lease 

V.  under  seal,  without  livery  of  seisin  indorsed,  demised  a 

Inhabitants  ®P®^  ^^  ground  in  the  parish  of  St.  Mary,  to  die  pauper, 

of  St.Mabt.  and  his  heirs  and  assigns,  for  his  own,  and  two  other 

lives,  at  the  yearly  rent  of  10s.  6d,,  payable  half  yeartj, 

on  which  spot  he  immediately  afterwards  built  a  cotttge, 

in  which  he  lived  until  the  25th  March  last.    Abont  fin 

years  ago,  the  pauper  being  indebted  to  a  Mr.  J(meSf  a 

currier,  for  leather,  he  deposited  the  lease  with  him  ai 

a  collateral  aecurity  for  die  debt  be  owed  him.    la  Jamh 

ary  last,  he  sold  and  assigned  his  interest  in  the  lease  to 

Mr.  Jonts  for  40/.,  in  part  liquidation  of  his  demand,  aad 

agreed  to  give  up  the  possession  on  the  25th  Marck 

following,  on  which  day  he  quitted  accordingly,  and  net er 

'  afterwards  claimed  any  interest  in  the  lease.     The  paqwr 

had  sold  his  interest  and  given  up  the  possession  of  tbe 

hou3e  before  the  order  in  question  was  made  for  his  r^ 

moval  to  LUmdevilog.    On  this  evidence  tbe  Sesiiooi 

quashed  the  order  of  removal,  subject  to  the  ofHnioo  of 

this  Court,  whether  the  pauper  had  gained  a  settlemeit 

by  hiring  and  service  in  the  parish  of  St.  Ishmad,  or  bj 

virtue  of  the  said  lease  in  the  parish  of  St.  Mary,  nsder 

the  circumstances  above  stated. 

Nolan  and  D.  S.  Davie$,  in  support  of  the  order  of 
Sessions.  The  question,  whether  the  panper  gained  a 
setdement  by  estate  in  St.  Mary*s  must  be  abandoned ai 
too  plain  for  argument;  and  therefore  the  only  point i% 
whether  he  acquired  a  setdement  by  hiring  and  service  is 
the  parish  of  St.  Ishmael.  After  the  first  agreement  bad 
expired,  there  is  no  doubt  that  the  pauper  hired  hinudf 
for  a  year  in  the  character  of  servant,  although  he  oaly 
served  six  months ;  and  the  question  is,  whether  the  ori* 
ginal  bargain  was  for  a  state  of  pupilage,  or  of  service  i> 
the  ordinary  acceptation  of  the  word ;  for  if  it  was  Ae 
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aUer,  the  second  seryke  will  cosMCt  with  tb€  fonMr^       1M4. 


nd  thcB  all  the  requisites  of  die  statate  wiU  have  been 

xnnpUed  widi,  so  as  to  confer  a  setdemeat  by  hiring  for  v. 

I  year,  and  senrice  for  a  year.    Undoubtedly  die  8  and  1,^^^^^^ 

)  W,  3.  c.  30.  provides  that  ao  person  shall  obtain  a  se^-  of  St.  Mart. 

dement  by  hiring  and  service, ''  unless  such  person  shall 

MintiDtte  and  abide  in  the  same  service  during  the  space 

)f  one  mjiole  year.''    The  meaning  of  diat  statute,  how<- 

ever,  clearly  must  be,  that  the  pauper  shall  have  served  a 

j^ear  in  «  service  of  one  and  the  same  kind  or  nature;  not 

that  be  shdl  have  served  a  year  under  one  and  the  same 

contract  or  agreement.    Por  this  exposition  of  the  act  of 

putianent  Rex  v.  Drnwlisk  (a)  seems  to  be  an  authiMity, 

and  i|  seems  also  to  decide  that  the  two  services  de- 

soibed  in  this  case  may  well  connect,  so  as  to  make  up 

a  year's  service  under  the  second  agreement*  which  waa 

for  yearly  hiring.    In  that  case  the  pauper,  before  the  €X»- 

f  nation  of  her  apprenticeship,  hired  herself,  and  served 

far  a  year,  die  last  four  months  of  whiob  vMoe  after  her 

iadeotttres  had  expired;  and  then  hired  herself  to  the 

■une  person  for  another  year,  but  served  only  ten  months : 

umI  it  was  held  that  the  .first  service  (although  widioot 

^  knowledge  or  consent  of  the  master)  might  Jbe  cout- 

pied  with  the  service  under  the  last  contract,  and  that  the 

psoper  thereby  gained  a  settlement.    The  Judgment  of 

MlkeUj  C.  J.  in  that  case  u  expressly  in  pomt.    His 

laordahip  said,  **  The  »first  contract  was  either  valid  or 

^;  if  valid,  then  there  is  a  good  hiring  and  a  good 

^^nrice;  if  void,  theu  the  first  year's  service  will  be 

^  service  under  no  contract  at  all,   which,  according 

^  the  argument,  it  is  admitted,  may  be  coupled  with 

"Ae  service  under  the  second  biring/'    [Baylejfj  J.-^The 

'^l  question  here  seems  to  be,  whether  the  pauper  can 

^  considered  as  serving  under  tbe  denomination  of  hired 

(a)  1  B.  and  A.  980. 


294  Cases  in  the  kikg's  bench, 

-1624.       service  during  the  time  for  which  he  was  bound  to  JoIm 

^■'"^''"^       Thomas,  for  the  purpose  of  learning  his  trade.]    Ud- 

^^  doubtedly  that  is  the  point  in  dispute,  and  it  will  be 

The         urged  on  the  other  side,  either  that  there  was  no  service 
Inhabitahts 
of  St.  Mart,  performed  during  that  time,  or  if  there  was,  that  it  was 

service  as  an  apprentice,  and  therefore  will  not  connect 
with  the  subsequent  service  under  a  yearly  hiring.    But 
the  question,  whether  there  was  service,  in  the  proper 
sense  of  the  word,  under  the  first  agreement,  is  one  of 
fiict,  and  is  answered  in  the  affirmative  by  the  Sessions. 
Besides,  it  is  perfectly  clear,  from  the  circumstances  of 
the  case,  and  from  the  conduct  of  the  parties,  that  they 
mutually  intended  and  understood  that  service  was  to  be 
performed,  and  in  pursuance  of  that  intention  and  under- 
standing the  pauper  did,  in  fact,  serve  for  twelve  months. 
If  the  agreement  for  that  service  was  made,  and  the  service 
itself  performed,  as  an  apprentice,  the  agreement  un- 
doubtedly is  void;  but  the  service  itself  is  not  the  less 
valid,  nor  the  less  competent  to  be  coupled  with  subse- 
quent service  under  a  valid  agreement.(a)  [Holrm/d,  J.— 
The  words  of  the  statute  are,  **  shall  continue  and  abide 
in  the  same  service.'*    At  least  they  must  mean  service 
ejusdem  generis.   Can  it  be  said  that  the  two  services  here 
were  of  the  same  kind  ?     Bay  ley  J. — In  Rex  v.  Damlisk 
there  was  a  year's  service  after  the  expiration  of  the  inden- 
ture, and  during  a  time  when  the  master  had  a  right  to  the 
service  of  the  servant.    This  is  quite  a  different  case;  this 
is  the  case  of  teacher  and  scholar;  the  relation  of  master 
and  servant  never  existed  in  connection  with  the  first  ser- 
vice.] 

Russell  and  E.  V.  Williams,  contrd,  were  stopt  by  tk 
•Court. 

'  <a)  See  Aex  T.  Shinfield^  14  East,  541. 
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Bayley^  J.(a) — ^T  am  of  opinion  that  the  pauper  did        1R24. 
tiot  gain  a  setUeoient  by  hiring  and  service  in  tlie  parish  of     ^^ 
Si.  IshmaeL    There  is  undoubtedly  a  hiring  for  a  year  in  v. 

the  second  instance  in  the  character  of  a  servant,  and  if  j„„\,^  „,„ 
that  could  be  connected  witli  the  preceding  contract,  a   ofSr.  Maey. 
settlement  would  be  gained ;  but  in  order  to  gain  a  settle* 
ment  by  a  connected  hiring  and  service,  I  take  it  that  the 
first  contract  must  be  for  a  service  under  some  species  of 
hiring,  either  for  a  year,  or  for  an  indefinite  period;  or 
else  it  must  be  a  state  of  things  which  constitutes  the  rc^ 
lation  of  master. and  servant,  and  casts  upon  the  latter  the 
obligfftion  to  serve,  and  confers  upon  the  former  the  right 
to  require  service.     Now  was  the  relation  between  the 
pauper  and  his  master,  during  the  first  year,  anything 
more  than  that  of  teacher  and  scholar  ?     If  it  was  nothing 
more,  then  it  cannot  be  connected  with  the  service  under 
the  second  contract  so  as  to  confer  a  settlement.,    The 
case  of  Rex  v.  Hilhorough(b)  seems  to  me  to  be  decisive 
of  this  case.    There  the  pauper's  father  agreed  with  one 
Smith  that  he  should  teach  the  pauper  to  make  stockings 
during  the  year  next  ensuing,  and  should  receive  the  sum 
of  two  guineas  for  such  instruction;  and  it  was  further 
agreed  that  the  pauper  should  have  his  earnings,  and  pay 
Smith  for  the  use  of  his  frame,  needles,  and  other  uten- 
sils, and  for  seaming  such  stockings  as  the  pauper  should 
nmke.    The  pauper  stayed  a  year  and  a  half;  and  there- 
fore if  that  was  a  relation  of  which  it  could  be  predicated 
that  there  was  service  performed  in  the  character  of  ser- 
^t,  it  would  have  been  sufficient  to  confer  a  settlement; 
but  the  Sessions  thought  there  was  no  settlement,  and  a 
^e  being  reserved,  this  Court  confirmed  their  decision, 
^  the  ground  that  the  relation  between  the  pauper  and 
''is  master  was  merely  that  of  teacher  and  scholar,  and 

(a)  jibbottf  C.  J.  was  gone  to  Guildhall. 
(6)1  a  ami  A.  115. 

'\l  fX'W  «  «  at 
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not  that  of  master  and  servant.     In  this  case,  looking  at 

the  first  contract  from  the  beginning  to  the  end,  there 

The  KiMo     ^ijg  jjQ  obligation  on  the  part  of  the  pauper  to  serve ;  he 


v» 


The  was  only  to  be  taught ;  the  roaster  could  not,  during  any 
of  St^Mae?  P*'^  ®^  ^^  time,  have  called  upon  him  to  serve,  or  have 
punished  him  for  neglecting  to  serve,  in  pursuance  of  the 
bargain  entered  into  on  bis  behalf.  I  take  it  to  be  a  fixed 
rule  respecting  connected  services,  that  although  a  service 
under  a  hiring  for  a  year  may  be  connected  virith  a  different 
species  of  service,  yet  there  must  be  an  obligation  on  the 
part  of  the  servant  to  serve  during  the  whole  length  of 
time  which  is  necessary  to  confer  a  settlement.  There- 
fore, inasmnch  as  in  this  case  there  was  no  relation  of 
servant,  and  no  obligation  to  serve'  until  the  hiring  for  a 
year  commenced,  and  there  being  only  a  service  for  half 
a  year  under  that  hiring,  no  settlement  was,  in  my.opi- 
nion,  gained. 

LiTTLEDALE,  J.(a) — I  am  of  the  same  opinion.  The 
pauper,  during  the  time  he  was  with  Mr.  Thomatj  was  a 
mere  scholar,  and  never  stood  in  the  situation  of  a  ser- 
vant. He  performed  no  service  as  a  servant ;  he  had  no 
obligation  upon  him  to  perform  any  snch  service;  nor 
had  Mr.  Thomaz  any  right  to  require  it  of  him.  The  case, 
therefore,  is  in  all  respects  mainly  diflferent  from  Etx  t. 

Order  of  Sessions  quashed* 
(a)  Holroyd^  J.  went  to  chambers  during  the  argument. 
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The  Kino  r.  The  Inhabitants  of  Ampthill. 
Two  Justices  by  their  order,  dated  ath  ylmmt,  1823,  ^^^^^  '^«^"^- 

,  ,       ,  .  iiig  a  tenement 

removed  J.  Asprey  with  his  wife  and  five  children  from  ofio/.  a  year, 
the  parish  of  St.  Bofolpk,  in  the  town  and  county  of  Jajmen\rwm^ 
Cambridge^  to  the  parish  of  Ampihill,  in  the  county  of  not  prevent 
Bedford.    The  Sessions,  on  appeal,  confirmed  the  order,  ^f  ^^^  tenant 
subject  to  the  opinion  of  this  court  on  the  following  case.  "Jirf«||' ^*»e  35 
The  pauper,  a  rope  maker,  being  previously  settled  if  he  is  actually 
by  estate  in  the  parish  of  JmpthiUj  came  with  his  family  ^''^['^^^  „'  ^^ 
to  reside,  at  Midsummer^  1 822,  in  a  house  in  the  parish  who  has  the 
of  8t.  Bololph.     He  had  hired  it  of  one  Alitchell,  for  j^g^his  renr^" 
10/.  a  year.    He  put  his  own  furniture  therein,  worth  15  ^!»^  sustaining 
or  16/.     He  continued  to  live  in  it  above  a  year,  and  in  family  by  the 
Julu  last,   beins  much  distressed,   he  applied   to  the  »»leofhis 

f  '  ®  ^  t^r  goods,  applies 

pansh  officers  of  Si.  Bololph  for  relief,  who  refused  to  to  the  parish 
give  him  any  till  ordered  by  a  magistrate  so  to  do,  after  [{J^  ^^^^^^^^"^^^^^ 
^ing  summoned  to  shew  cause  why  they  did  not.    They  (without  fraud 
^en  gave  the  pauper  fourteen  shillings  on  the  3l8t  Jn/y,  are  compelled 
according  to  such  order.    The  tax  collector  during  this  ^J  «"  °''^**"  °^ 

*^         .  ^    ^  justices  to  re- 

nionth  had  seized  a  bed  worth  I/,  for  a  quarter's  tax  of  lievehim,  he 

Aree  shillings  in  arrear,  and  the  pauper's  wife  had  sold  Jf|,J^!^bieand 
^me  furniture,  but  what  remained  in  the  house  at  this  removeable  if 
^nie  was  worth  14/.  a  circumstance  which  was  not  com-  acquired  a 
^unicated  to  the  magistrate  by  the  overseer  when  the  *®^i!|"°f  "^\ 
^rder  for  relief  was  made.    The  day  after  this  relief^  fide  renting  a 
Mitchell  called  for  his  rent  of  10/.  and  gave  the  pauper  ^o'J'^^^r^'n^ 
^  fortnight  to  pay  it  in.     Soon  after  this,  the  pauper  and  payingtherent 

'^Js  family  were  removed  to  Ampthill  under  the  above  has^b^r^nie^'^ 

chargeable  will  not  confer  a  settlement  nnder  59  Geo,  3.  c.  50.  QMtre,  Whether 
^^j^  justices  at  sessions  are  at  liberty  to  inquire  into  the  real  value  of  a  tenement 
^J^re  there  has  been  a  bon&  fide  hiring  and  actual  payment  of  a  10/.  rent  under 
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1M4.        order  of  removal.     He  then  applied  to  one  Furze,  an 


_,     „  auctioneer^  to  buy  his  furuiture,  to  enable  him  to  pay  his 

The  Kino  »      ?  i      •   • 

V.  rent.      Furze  went  to  Cambrtdgef  valued  it  at  13/.  3i. 

Inh  (exclusive  of  his  tools,  which  were  worth  5/.)  and  agreed 

of  Amptbill.  to  buy  them  for  lOA  which  sum  he  paid  to  the  pauper, 

who  kept  the  key  of  the  house  all  the  time,  and  returned 
to  it  about  the  14th  ytugust^  on  which  day  Mitchell  had 
sent  a  person  to  distrain  for  the  rent ;  but  no  distress  M^as 
taken,  because  the  bailiff,  Furze,  and  the  pauper  went 
together  to  Mitchelfs,  and  the  rent  was  paid  by  the 
pauper  with  the  10/.  he  received  from  Furze.  Another 
auctioneer  had  been  employed  to  sell  some  of  the  furni- 
ture under  the  direction,  and  according  to  the  inventory 
of  Furze,  and  sold  it  for  3/.  13s.;  and  after  this  sale  the 
remainder  of  the  furniture  and  the  tools  might  be  worth 
6/.  Without  the  tools  the  remaining  furniture  might  be 
worth  ]/.  The  Sessions  decided  that  the  house  was  not 
of  the  value  of  10/.  and  confirmed  the  order  of  removal 
subject  to  the  opinion  of  this  court,  whether  the  pauper 
was  liable  to  be  removed  from  the  parish  of  St.  Bota/pt, 

Storks  in  support  of  the  order  of  Sessions.  There  are 
three  questions  intended  to  be  raised  on  the  other  side; 
first,  whether  the  pauper  was  removeable  even  though 
actually  chargeable,  having  been  resident  on  a  tenement 
of  lOA  a  year  at  the  time  of  the  removal ;  second,  whether 
the  pauper  took  and  rented  a  tenement  of  10/.  a  year 
within  the  meaning  of  the  59  Geo.  3.  c.  50 ;  and,  third, 
whether  it  was  competent  for  the  Sessions  to  go  into  the 
question  of  value  in  the  face  of  a  bon-^  fide  contract  for 
a  tenement  of  10/.  a  year.  As  to  the  first  point,  it  is 
perfectly  clear,  that  if  the  pauper  did  not  rent  a  tenement 
within  the  meaning  of  the  5!)  Geo.  3.  and  had  actaalij 
become  chargeable,  he  was  removeable  by  the  35  G(o- 
3.  c.  1 0 1  •  There  is  abundant  evidence  of  his  chargeabihtj; 
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3cause  he  had  applied  to  the  parish  officers  for  ttiiet,       <IM4> 
id  was  relieved  accordingly.    There  is  no.  doubti  there-     Jj^^"^ 
re,  that  he  was  removeable  on  the  ground  of  his  actual  «. 

largeability.  Then  secondly,  did  he  in  fact  gain  a  set-  •  -*«?  hth 
iitient  under  the  59  Geo.  3.  i  Merely  residing  on  a  of  Amfthill. 
nement  of  10/.,  unless  he  complied  with  the  requisites 
that  statute,  would  gain  him  no  settlement.  The  59 
eo.  3.  requires  a  boni  fide  taking  of  a  tenement  for  one 
bole  year,  and  the  actualvpayoient  of  a  rent  of  10/.  for 
e  whole  year.  Now,  here,  i the  pauper  had  not  paid  a 
;ar*s  rent  until  after  the  order  for  removal  was  executed; 
id  though  he  subsequently  paid  it  by  the  sale  of  his 
Fects,  yet  that  will  make  no  difference,  inasmuch  as  die 
atute  has  not  a  retrospective  operation  so  as  to  confer  a 
ittlement  after  the  party  has  actually  become  chargeable 

id  has  been  removed.    Then  the  third  point  is  equally 

* 
ear;    because  although  .the  statute  declares  that  the 

iring  of  a  tenemeiit  for  the  sum  of  10/.  a  year  for  one 

bole  year,  and  the  actual  payment  of  tKe  rent,  shall  con- 

r  a  settlement,  yet  the  legislature  did  not  mean  to 

reclude   the  Sessions   from  going  into    the  question 

hether  the  tenement  so  held  was  of  the  actual  value  tif 

3/.  and  of  deciding  against  the  settlement  if  it  was  found 

>  be  of  less  value.     This,  however,  is  a  point  not 

ecessary.to  decide  on  the  present  occasion,  it  being 

ifficient  to  support  the  order  of  Sessions,  that  the  rent 

greed  for   was  not  actually  paid  at  the  time  of  the 

smoval. 

Nolan,  contrd,  insisted,  first,  that,  assuming  the  pauper 
ot  to  have  acquired  a  settlement  by  renting  the  tenement 
1  question,  still  he  was  irremoveable  from  the  parish  of 
'/.  Botolphy  although  he  had  actually  become  chargeable; 
scoud,  that  the  pauper  had  acquired  a  settlement  under 
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]8'i4.       tbe  59  Geo.  3.  by  renting  a  tenement,  although  he  had 

r^r^C^      iM)t  actually  paid  the  rent  until  after  he  had  become 

V.  chargeable ;  and  third,  that  die  Sessions  were  precluded 

-      ^"^  from  soins  into  the  question  of  value,  there  having  been  a 

of  Am  PI  HILL.  bon&  fide  taking  of  the  tenement  at  the  actnal  rent  of  lOf. 

As  to  the  first  point ;  by  the  old  settlement  law,  unless 
a  person  came  into  a  parish  in  a  state  of  vagrancy  he  was 
irremoveable ;  but  in  consequence  of  the  inconveniences 
resulting  from  this  in  practice,  the  statute  13  and  14 
Car.  2.  c.   12.   was   passed,   which  rendered  persons 
removeable  within  forty  days  who  were  likely  to  become 
chargeable  if  they  came  to  settle  upon  a  tenement  under 
the  yearly  value  of  10/.     So  that  by  that  statute  if  a 
person  resided  on  a  tenement  of  10/.,  whether  chargeable 
or  not  chargeable,  he  was  not  removeable;  and  if  be  was 
not  removed  within  the  forty  days,  though  he  resided  oo 
a  tenement  under    10/.   the  same  consequence  wonid 
follow.    Then  fbllowed  the  35  Geo.  3.  which  recognizes 
the  provisions  of  the  precedii^  statute,  by  which  it  is 
expressly  provided,  that  the  party  shall  not  be  removeable 
though  he  has  not  gained  a  settlement,  unless  he  has 
actually  become   chargeable.      The  cases  of  Rex  v. 
Leeds  (a)  and  Rex  v.  Martley  {b)  are  authorities  founded 
upon  the  principle  now  contended  for,  and  shew  that 
during  the  exbtence  of  a  contract  for  a  tenement  of  lO/. 
a  year,  a  pauper  is  not  removeable  though  chargeable. 
It  is  clear,  therefore,  that  this  pauper  was   kreaiove- 
able  though  chargeable.    The  statutes  7  Jac^^  1.  c.  3. 
and  3  fV.  !f  M.  c.ll.  which  prevented  persons  from 
gaining   settlements   unless  they  gave   notice  of  tbeir 
coming  into  the  parish,  do  not  affect  the  questiofi  as  to 
the  removeability,  and  therefore  this  question  must  he 

(a)  Burr.  S.  C.  524  S.  C.  2  Bolt.  468. 

(6)  4  Burn,  534.     See  Rex  v.   TiUongltf,  4  Born,  405.  JU*  r. 
Framlingion,   Id.  47 1.  and  Rex  v.  Si,  Paui^  Depififrd,  Id.  472. 
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conaidered  as  it  would  have  been  ander  the  13  and  14        1824. 

Car.  2.  and  35  Geo.S.    But  independently  of  this  con-       >^^>r^ 

{truction  of  the  statute  this  pauper  cannot  be  considered      '^^  ^^^^ 

IS  in  a  state  of  actual  chargeability :  for  at  the  time  he         The 

ipplied  for  relief  he  had  abundance  of  property  to  satisfy  of  AjwiBftu 

lis  rent  and  sustain  himself  and  fiimily ;  and  consequently 

le  was  not  removeable  as  a  person  actually  chargeable, 

or  it  was  the  duty  of  the  overseers  to  see  that  he  was  a 

>erson  in  want  of  relief.    Then  secondly,  the  pauper  had 

n  fact  acquired  a  settlement  independently  of  the  ques- 

ion  of  his  irremoveability.    He  had  not  only  taken  the 

louse  for  a  year,  but  he  actually  paid  the  rent  within 

lie  meaning  of  the  59  Geo.  3.  c.  50.    It  is  true  the 

eut  was  not  paid  until  after  he  was  removed ;  but  still 

hat  will  make  no  difference  in  the  fm  construction 

>f  the  statute,    the  object  of  which  was  to  prevent 

be  fraudulent  acquirement  of  settlements  in  a  parish, 

>y  taking  a  tenement  of  a  rent  of  10/.  per  annum,  which 

he  party  had  not  the  means  of  paying.    Now  in  this 

:ase  although  die  pauper  labored  under  temporary  dis-. 

ress,  still  be  had  sufficient  means  of  paying  his  rent, 

ind  in  fact  paid  it.    The  landlord  did  not  apply  for  his 

ent  until  the  day  after  the  relief  was  applied  for,  and 

hen  he  gave  the  pauper  fourteen  days  to  pay  it  in.    He 

laid  it  within  the  fourteen  days  by  the  sale  of  his  effects, 

md  therefore  he  was  at  least,  in  the  state  of  having  an^ 

nchoate  right  of  settlement  at  the  time  he  becane 

chargeable,  which    was   afterwards   perfected.      Then 

hirdly,  the  Sessions  had  no  right  to  go  into  the  question 

>f  value.    It  is  sufficient  under  this  statute  that, there 

ihall  have  been  a  bon&  fide  taking  of  a  tenement  at  the 

ent  of  10/.;  and  therefore  the  Sessions  were  precluded 

Tom  entering  into    the  value,    unless  there  was  any 

eason  to  suppose  that  there  was  fraud  in  the  contract^ 
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Here  none  was  suggested,  and  no  doubt  was  entertained 
„ .    „  that  there  was  a  boni  fide  hiring.    The  very  object  of  the 

V.  statute  is  to  prevent  the  agitation  of  questions  of  value, 

•  and  to  save  the  enormous  expense  which  had  been  so  fire- 

INHABITAMTS  ^  •^ 

of  Amptaill.  quently  incurred  in  cases  of  this  nature  before  the  legis- 
lature interfered.  If,  notwithstanding  that  statute,  the 
Sessions  are  still  to  be  at  liberty  to  inquire  into  the  va- 
lue of  a  tenement,  where  there  has  been  a  bonft  fide 
taking,  and  an  actual  payment  of  10/.,  the  act  will  be- 
come a  dead  letter,  and  the  Sessions  will  be  again  ha- 
rassed by  an  innumerable  clas^  of  cases  which  it  was  the 
object  of  the  legislature  to  set  at  rest.  On  these  grounds 
the  order  of  Sessions  cannot  be  sustained. 

Bayley,  J.-r-I  do  not  think  it  necessary  to  decide, 
(although  t  may  entertain  an  opinion  on  the  point,)  that 
where  the  rent  actually  amounts  to  10/.,  but  the  Justices 
have  found  that  the  annual  value  is  less  than  that  sum,  a 
settlement  will  or  will  not  be  gained;  but  as  far  as  lean 
at  present  form  a  judgment,  I  would  say,  that  the  previ- 
ous acts  of  parliament,  which  declare  that  the  tenement 
shall  be  of-  the  value  of  10/.,  are  not  affected,  upon  the 
question' of  value,  by  the  59  Geo.  3.,  and  that  ihe  btter 
statute  does  not  supersede  the  necessity  which  previously 
existed  of  proving  the  actual  value.  But  independentlj  of 
that  point,  I  am  of  opinion  that  this  pauper  was  renio\^ 
able,  notwithstanding  the  fact  of  his  renting  a  tenement 
of  ID/,  at  the  time  he  became  chargeable,  and  that  he 
had  not  gained  a  settlement  in  the  parish  of  Si.  Botofph* 
It  is  very  material  to  attend  to  the  date  of  the  order  of 
removal.  Mr.  Nolan  says  that  the  pauper  was  not  charge- 
able, because  he  had  property  of  his  own  which  might 
Iwve  been  applied  to  his  own  maintenance  before  he  re- 
ceived relief  from  the  parish ;  and  that  although  the  pariah 
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lid  iu  point  of  fact  relieve  bim,  yet  he  was  not  actually 
:hargeab1e  within  the  meaning  of  the  35  Geo.  3.  c.  101. 
But  it  appears  to  me,  that  if  the  parish  officers  did  not  «. 

ict  fraudulently,  and  if  they,  by  an  order  of  Justices,  are  .  ''^ 
compelled  to  relieve  the  pauper,  (and  it  does  not  appear  of  AIipthill. 
bere  that  they  knew  he  had  any  means  of  supporting  him- 
self,) and  a  charge  is  actually  brought  upon  the  parish 
for  the  purpose  of  maintaining  him,  we  are  bound  to 
hold  that  he  wasactually  chargeable  within  the  meaning 
of  that  statute.  Let  us  attend  to  the  history  of  the  law, 
with  reference  to  the  power  of  removing  a  pauper.  It  is 
contended,  that  although  this  pauper  might  not  have 
gained  a  settlement,  still  he  was  not  removeable.  The  sta- 
tute  13  and  14  Car.  2.  says  that,  if  a  person  comes  to 
settle  upon  a  tenement  of  less  than  the  value  of  10/.,  he 
shall  be  removeable  within  forty  days,  if  he  is  likely  to  be-> 
come  chargeable  ;  and  it  is  now  insisted,  that  after  those 
forty  days  tire  expired,  he  would  be  irremoveable.  But  we 
are  to  see  what  alteration  has  been  made  in  the  law  in  that 
respect  by  the  35  Geo.  3.  c.  101.  That  statute  recites 
Ihe  13  and  14  Car.  2.,  and  takes  away  the  power  of  re- 
nioving  persons  who  are  likely  to  become  chargeable,  and 
declares  that  the  parish  officers  must  wait  until  the  pau- 
per is  actually  chargeable;  but  when  he  is  actually 
chargeable,  then,  the  legislature  says,  **  in  which  case 
two  Justices  of  the  Peace  are  hereby  impowered  to 
>%move  the  person  or  persons  in  the  same  manner,  and 
subject  to  the  same  appeal,  and  with  the  same  powers, 
^  might  have  been  done  before  the  passing  of  this  act 
^th  respect  to  persons  likely  to  become  chargeable.*^  I 
Ue  the  meaning  of  these  two  statutes  together  to  be 
Ais;  that  supposing,  under  the  13  and  14  C<ir.2.,  a  per- 
^  could  not  be  removed  who  was  likely  to  become 
^^l^eable,  unless  the  proper  steps  were  taken  for  that 
P^irposc  within  forty  days,  the  35  Geo.  3.  has  taken  away 
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from  the  Justices  the  power  of  removing  on  the  ground 
of  being  likely  to  become  chargeable;  but  if  at  any  period 
V.  of  the  year  the  person  becomes  actually  chargeable,  then 

I  Hi^T  KT8  ^^  **  liable  to  be  removed,  as  he  might  have  been  uader 
of  Ampthill.  the  previous  statute^  whether  the  forty  days  bad  or  had 
not  expired.    That  being  the  case,  a  person  who  is  be- 
come chargeable  is,  at  all  events,  liable  to  be  removed, 
unless  he  has  obtained  a  settlement  in  the  parish  b 
which  he  happens  to  be.    The  59  Geo.  5.  c.  50.  intro- 
duces a  new  legislative  provision  respecting  the  acqaisi- 
tion  of  a  settlement  by  renting  a  tenement.    Inasmuch  as 
before  that  act,  by  a  residence  upon  a  tenement  of  the 
value  of  10/.,  a  person  acquired  a  settlement  if  he  odIj 
resided  for  forty  days,  though  he  had  only  paid  part  of 
the  rent,  this  statute  introduces  new  r^ulations,  and 
provides,  among  other  things, ''  that  no  person  diall  gain 
a  settlement  in  any  parish  or  township  by  renting  a  tes^ 
ment,  unless  such  tenement  shall  consist  of  a  house  or 
building,  being  a  separate  and  distinct  dwelling-house  or 
buildmg,  bod^  fide  hired  at  and  for  the  sum  of  10/.  ^ 
year  at  the  least,  for  the  term  of  one  whole  year;  nor  un- 
less 8uc\k  house  or  building  shall  be  held  and  occupied, 
and  the  rent  for  the  same  actually  paid,  for  the  term  of 
one  whole  year  at  the  least,  by  the  person  hiring  the 
same.''     Now  this  pauper  took  a  tenement  at  Midsm- 
mer,  1822,  and  resided  in  it  for  a  year,  and  a  year's  rest 
became  in  arrear.    At  the  conclusion  of  his  year  he  might 
have  made  a  tender  of  his  rent  upon  the  premises  atsuo' 
set  or  the  last  hour  of  the  day,  and  that  would  probably 
be  considered  as  equivalent  to  an  actual  payment.   There 
are  many  cases  in  which  the  law  considers  a  tender  as 
equivalent  to  payment,  but  the  party  must  be  always 
ready  to  make  the  payment  when  it  is  due.    Here  the 
rent  was  due  at  Midsummer,  1823.    In  July  of  that  year, 
and  before  he  had  actually  paid  any  rent,  ke  applies  to 
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die  parish  for  relief,  and  actually  becomes  chaiigeable. 
Was  he  settled  at  that  time?  No;  because,  according  to 
the  words  of  the  act  of  parliament,  be  bad  not  then  actu-  ^, 

ally  paid  the  rent  for  the  term  of  one  whole  year,  and  ,     "^^ 

,         ^  .  IHHABITAIITS 

consequently  he  had  gamed  no  settlement.    On  the  5th  of  Anpthill. 

of  August  following  he  is  actually  removed  by  an  order 

of  Justices.  There  is  an  appeal  against  that  order ;  what 

is  the  ground  of  the  appeal  i    Because  at  that  period  he 

was  not  removeable.    Had  he  acquired  ajsettlement  at  that 

periodf  No,  he  had  not ;  for  no  rent  had  been  paid«l  tbtft 

time.    The  payment  of  the  rent  afterwards  does  not  niake 

the  previous  order  of  removal  by  the  Justices  a  bad 

order ;  he  is  removed  to  another  place,  not  having  done 

any  act  to  obtain  a  settlement  in  the  place  from  whence 

be  was  removed .    For  these  reasons  it  appears  to  me  that 

the  order  of  removal  was  good ;  that  the  Sessions  did 

right  in  confirming  it,  and  that  their  order  ought  to  be 

confirmed. 

HoLROYP,  J. — I  am  of  the  same  opinion.  In  order 
to  gain  a  settlement  by  renting  a  tenement,  the  59  Gei>^ 
3.  c.  50.  requires  certain  things  to  be  done  which  were 
not  requisite  previously  thereto.  One  of  those  thji^s  ap* 
pears  to  me  not  to  have  been  done  by  this  pauper  in 
order  to  gain  a  settlement  ip  the  parish  where  he  was 
actually  residing  and  renting  av. tenement  at  tlie  time  the 
order  of  removal  was  made,  namely,  the  actual  payment 
of  a  year's  rent.  It  appears  that  the  rent  had  not  beei| 
paid  at  the  end  of  the  year,  nor  had  any  attempt  been 
made  to  pay  it.  It  is  true  that  the  landlord  gave  him 
a  fortnight  to  pay  it  in,  but  there  was  no  actual  payment 
nor  any  thing  done  which  can  be  considered  in  law  as  an 
actual  payment.  That  being  the  case,  no  settlement 
appears  to  have  been  gained  by  the  renting  of  the  tene- 
ment.    Without  determining  the  objection  as  to  the  find- 
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ing  of  the  SessionSy  that  tbii  tenement  was  under  the  value 

of  lO/.y  I  think  it  is  siiiGcient  to  give  our  opinion  upon 

V,  the  foundation  that  the  rent  was  not  actuafly  paid  at  the 

....•S;„„  -tae  *e  or^r  of  ««o™l  .„  „.ae.    S.b«,»..  p.,. 

efAHPTuiLL.  mcnt  of  rent  does  not  by  retrospect  gain  a  settlement 

under  59  Geo.  3.  after  a  pauper  has  actually  become 

chargeable^  and  has  been  removed. 

LiTTLEDALE,  J. — We  need  not  decide  whether  the 
Sessions  were  at  liberty  to  inquire  into  the  actual  value 
of  the  tenement,  or  whether  they  were  bound  by  the  ac- 
tual contract  to  pay  10/.  ^  year ;  for  it  appears  to  me 
that  since  the  59  Geo.  3.  this  person  did  not  gain  a  set- 
tlement, inasmuch  as  the  act  directs  that  no  settlement 
shall  be  gained  until  the  rent  is  paid.  -  Now  the  rent 
here  was  not  paid  until  14  days  after  the  pauper  was 
removeable.  He  was  removed  on  the  5th  of  August ^  and 
at  that  time  he  had  not  gained  a  settlement.  If  be  bad 
not  then  gained  a  settlement,  the  subsequent  payment  of 
rent  would  not  gain  him  one  retrospectively.  If  be  is 
once  well  removed,  the  subsequent  payment  of  rent  could 
not  invalidate  the  order ;  and  it  appears  to  me  diat  he 
was  actually  chargeable,  though  he  had  property  enough 
to  pay  his  rent.  The  parish  officers  were  summoned  to 
shew  cause  why  they  did  not  relieve  him,  and  baviag  in 
fact  been  compelled  to  -pay  him  fourteen  shillings,  be 
was  actually  chargeable,  and  was  capable  of  being  re- 
moved under  the  S5  G.  3.  c.  101. 

Order  of  Sessions  confirmed. 


I 
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The  Kino  v.  The  Brewers'  Company. 

X  HIS  was  a  return  to  a  mandamus  which  issued  in  Whereapcr- 
llilary  Term  last,  directed  to  the  defendants,  lords  of  aj'jjcjr  aTlaw 
the  manor  of  fVillioUs,  in  the  parish  of  South  MimSf  in  of  the  tenant 

l&st  seised  Oi 

the  county  of  Middlesex,  and  to  the  steward  and  deputy  a  copyhold, 

steward  of  the  said  manor,  commanduig  them  to  admit  ''?"  refiwcd 

'  .    .  admifsion  by 

Robert  Fossick  to  a  copyhold  tenement,  consisting  of  a  the  lord,  and 
messuage  or  inn,  called  the  If  kite  Hart,  two  cottages,  fj^^d^jjli" 'he 
and  several  parcels  of  lan^,  holden  of  the  manor,  as  tenant  lord  in  his  re- 
thereof,  and  to  accept  the  surrender  by  the  said  12.  F.  ^\f\  not  deny 

of  the  said  tenement,  &c.  to  the  use  of  Martha  Winter,  ^«  heirship, 

...  '  •  -^except  argu- 

te secure  to  her  the  sum  of  1000/.  and  mterest,  accord-  mentativeiy, 

ing  to  the  custom  of  the  manor.     The  writ  stated  that  in  j^'lS'""''  ^"^ 
**  dered  a  pc- 

or  about  the  year  1778,  Hannah  Lofty  the  younger  was  remptory 
admitted  tenant  to  the  premises  in  question ;  that  she  ^  ^^ 
afterwards  surrendered  them  to  the  use  of  her  will ;  that 
by  her  will,  dated  4th  February,  1779 f  she  devised  them 
to  her  mother,  Hannah  Lofty  the  elder,  for  her  life,  after 
her  death  to  Edward  Eage  and  Mehitahel  his  wife,  for 
their  lives,  and  after  their  deaths,  to  their  child  or  chil- 
dren, their  heirs  and  assigns,  for  ever ;  that  the  testatrix 
then  devised  all  the  residue  of  her  estates  whatsoever 
and  wheresoever  to  her  said  mother,  her  heirs  and  assigns, 
for  ever ;  that  the  testatrix  died  seised  of  the  premises 
on  ihe^A  March,  1779;  that  her  mother  was  admitted 
tenant  for  her  life,  and,  being  seised,  by  her  will,  dated 
3d  Maji,  17S6,  devised  them  to  her  niece  Mehitabel 
Fage,  her  heirs  and  assigns,  for  ever ;  that  Edward  Fage 
and  Mehitabel  his  wife  were  admitted  tenants ;  that  Me- 
hitabel  Fage  survived  her  husband  and  all  their  children, 
and  on  the  17th  February,  1821,  died  seised  of  the  pr^- 
mises,  without  issue,  and  without  making  any  will ;  that 
Robert  Fossick  is  the  brother  and  heir  at  law  of  Mebi* 
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tabel  FagCf  and  also  heir  at  law  of  Hannah  Ijofty  the 
elder;  that  at  a  Court  Baron  held  on    10th  November 
<jf,  last,  and  on  several  subsequent  occasions,  Robert  Fosski 

n  '^^^  ,  applied  to  be  admitted  to  the  premises,  and  to  be  allowei 
CuMPANT.  to  surrender  the  same  to  the  use  of  Marina  Wtntti 
to  secure  to  her  the  sum  of  1000/.  and  interest,  whic 
she  had  advanced  him  on  the  security  thereof;  butths 
the  defendants  have  absolutely  refused  and  neglectet 
and  still  do  refuse  and  neglect  to  admit  him  and  to  accep 
his  surrender.  The  return  stated,  that  at  a  Court  Bam 
held  8th  July,  1778,  Hannah  Ij>fiy  the  younger  wasad- 
mitted  tenant  to  the  premises,  as  only  sister  and  heir  at 
law  of  Ezekiel  Lofty,  deceased,  to  hold  to  tier,  her  heirs 
and  assigns,  for  ever,  and  at  the  same  Court  surrendered 
them  to  the  use  of  her  will ;  that  at  a  Court  Baron,  heM 
24th  July,  17B0,  it  was  presented  that  she  had  died 
seised  of  the  premises  since  the  last  Court,  and  that  by 
her  will,  dated  4th  Febmary,  1779,  she  devised  the  pre- 
mises to  her  mother,  Hannah  Lofty,  for  her  life,  after 
her  death  to  Edward  Fage  and  MthUabel  his  wife,  for 
their  joint  lives  and  the  life  of  the  survivor,  and  after  their 
deaths  to  their  child  or  children  living  at  the  death  of 
the  siurvivor  of  them,  their,  his,  or  her  heirs  and  assigns, 
for  ever;  that  at  the  same  Court  the  said  Hannah  Lojij 
the  mother  was  admitted  tenant  to  the  premises,  to  hoM 
to  her  for  her  life ;  that  at  a  Court  Baron,  held  26tli 
June,  1787,  the  death  of  the  said  Hannah  Lofty  ^ 
mother  was  presented ;  and  that  at  the  same  Court  the 
said  Edward  Fage  and  Mehitabel  his  wife  were  admitted 
tenants  to  the  premises,  to  hold  unto  them  and  the  sur- 
vivor of  them,  during  their  joint  lives  and  the  life  of  tk 
longest  liver  of  them  ;  that  at  a  Court  Baron,  held  10(b 
tiovember,  \S23,  it  was  presented  that  Mehitabel Fap 
the  wife,  and  afterwards  the  widow  of  Edward  Faffi 
died  since  the  then  last  Court,  but  whether  she  left  avf 
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child  or  children,  her  surviving,  was  unknown ;  that  at 

three  several  general  Courts  Baron  held  10th  November,     _.    „ 

.      .        .         ,     ^     .,  ,  ,  ,  .         The  Kino 

]8€S,  and  3d  and  27th  Jprtl  last,  three  several  procia-  v, 

mations  had  been  made  for  the  child  or  children  of  the     j.  ^       , 
said  Mehitabel  Fage  by  the  said  Edward  Fage,  her  late     Compant. 
husband,  to  come  into  Court  and  be  admitted  to  the 
premises  under  and  according  to  the  will  of  the  said 
Hannah  Lofty  the  younger;  but  no  one  came,  and 
such   default  had   been   recorded;   that  under  the  re- 
siduary clause  in   the  will  of  the  said   Hannah  Lofty 
the  younger,  whereby  she  devised  all  the  residue  of 
her  estates,  of  what  nature  or  kind  soever  or  where- 
soever, unto  her  said  mother,  Hannah  Lofty,  her  heirs, 
executors,  administrators  and  assigns,  for  ever,  the  rever- 
sion in  fee  in  the  premises  descended  upon  the  custom- 
ary heir  of  the  said  Hannah  Lofty  the  elder ;  that  at 
the  said  Court  Baron,  held  27th  Jpril,  the  first  procla- 
mation was  made  for  the  heir  at  law,  or  customary  heir 
of  the  said  Hannah  Lofty  the  elder,  to  come  into  Court 
and  be  admitted  to  the  premises,  or  in  default  thereof, 
the  same  would  be  seised  into  the  hands  of  the  lords  of 
the  manor  for  want  of  a  tenant;  that  at  the  same  Court, 
Daniel  Fossick  came  and  claimed,  as  he  had  before  done, 
when  the  proclamations  were  made  for  the  child  or  chil- 
dren of  Mehitabel  Fage,  on  behalf  of  his  father,  Robert 
Fossick,  as  customary  tenant  of  Hannah  Lofty  the  elder, 
and  likewise  as  heir  at  law  of  Mehitabel  Fage,  and  pro- 
duced certain  cases  relative  to  the  construction  of  the 
will  of  Hannah  Lofty  the  younger,  with  counsel's  opi- 
nion taken  thereon,  and  also  certificates  verified  by  the 
affirmation  of  the  said  Daniel  Fossick.    The  certificates 
were   then   set   out,   stating,    that   Mehitabel  Fossick, 
daughter  of  Robert  Fossick  and  Mehitabel  his  wife,  was 
bom  the  1st  day  of  the  12th  month,  \7o5;  and,  that 
Robert  Fossick,  son  of  Robert  Fossick  and  Mehitabel  his 
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M'ife,  was  bom  on  the  12th  day  of  the  7th  month|  1763. 
The  return  proceeded  to  state,  that  at  the  same  Court 
V,  came  Elizabeth  Sine,  late  Elizabeth  Fossick,  spinster,  bj 

Brewers'  U^^^Hf  Schultes,  her  attorney,  and  claimed  to  be  admitted 
Company,  to  the  premises,  first,  as  only  surviving  sister  and  heiress 
at  law,  accordingto  the  custom  of  the  paanor^^  of  il&Ai/^* 
bel  Fase.  who  was  the  last  tenant ;  second,  a^  one  of  the 
nieces  and  co-heiresses  of  Hannah  ^Lojiy^ihe.  ejder; 
third,  as  only  surviving  legal  repres^tative  of  Robert 
Fosmk  and  Mehitabel  his  wife;  and  in  support  of  the 
claims  of  the  said  Elizabeth  Sine,  the  said  Henry  Schultes 
stated,  that  the  register  of  the  birth  of  Robert  Fosdck,  on 
12th  July,  1765,  had  been  fraudulently  inserted  in  the 
register  book  from  whence  the  certificate  was  taken,  and 
was  destitute  of  the  formalities  requisite  to  authenticate 
it;  he  also  stated  the  said  Robert  Fossick  to  be  illegiti- 
mate ;  that  at  the  same  Court  came  M(try  Moreton,  and 
claimed  to  be  admitted  to  the  premises,  alleging  that 
Robert  Fossick  was  illegitimate,  but  not  questioning  the 
legality  of  the  claim  made  on  behalf  ofJS/s'xai^f/A  5/ff^; 
•  that  after  considering  the  claims  of  the  different  parties, 
the  said  Court  Baron  were  of  opinion  that  Elizabeth  Sine 
had  shewn  a  colorable  title  to  the  premises,  and  ooglit 
to  be  admitted  thereto,  and  she  was  accordingly  admitted, 
and  paid  for  a  fine  ]60/.  and  her  fealty  was  respited.  To 
this  return  Robert  Fossick  demurred. 

R.  Bayley,  in  support  of  the  demurrer,  was  stopt  bj 

The  Courtis  intimating,  that  the  fact  of  the  defendants 
having  admitted  another  party,  could  not  operate  so  as  to 
conclude  the  present  claimant. 

Chitty,  contrd.  Robert  Fossick,  claims  as  heir,  and 
therefore  he  must  establish  his  title  in  that  chancterio 
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ti  Court. of  Equity ;  he  cannot  come  to  this  Court  for  a 
m^udamus  to  the  lord  to  admit  him.  [Bay/ey,  Ji  The 
return  does  not  deny  the  fact  that  he  is  the  heir,  which  it 
3Ught  to  do ;  it  is  essential  to  the  validity  of  a  return,  '^^^  , 
that  it  should  be  certain,  which  this  is  not.]  Rex  v.  Compint. 
Rennett{a)  is  an  authority  for  saying  that  a  copyholder, 
who  claims  by  descent,  cannot  proceed  in  the  course 
adopted  in  this  case;  this  Court  will  not  interfere  by 
mandamus  to  assist  an  heir  at  law ;  his  proper  remedy  is 
in  Chancery.  [Bayley,  J.  It  is  stated  in  the  writ,  that 
the  heir  at  law  wishes  to  be  admitted  for  the  purpose  of 
raising  money  upon  the  estate;  is  not  that  a  legitimate 
subject  for  our  interposition  on  his  behalf?]  Certainly 
not,  because  he  cannot  legally  raise  money,  upon  the 
estate,  until  he  has  been  put  in  possession  by  regular 
course  of  law  (6).  [Holroydi  J.  The  case  of  Rex  v. 
Renneii  is  very  distinguishable  from  this ;  the  only  rea- 
son why  the  Court  there  refused  to  interfere  was,  that 
their  interference  was  not  necessary  to  the  interests,  of 
the  heir.]  Nor  is  it  here,  and  therefore  the  same  reason 
will  dictate  the  same  course  of  proceeding.  [Bayley,  J. 
Suppose  the  heir  wishes  to  devise  the  estate ;  his  will 
would  not  be  operative  for  that  purpose  until  he  has  been 
admitted^and  therefore  our  interference  may  be  necessary 
to  his.  interests.]  Claiming<as  heir,  his  will,  devising  the 
estate,  would  be  operative,  even  before  his  admission  and 
surrender  to. the  use  of  his  will ;  though  it  certainly  would 
not  if.  he  claimed  as  devisee.  Doe  v.  Danver${c),  Rex 
V.  Hendon(d), 

Bay  LEY,  J. — ^The  Court  have  in  this,  as  in  other 
cases,  a  discretionary  power,  to  grant  or  withhold  a 
mandamus,  according  as  the  justice^  of  the  case  and  the 

(a)  2  T.  R.  197.  (Q  Watkint  on  Copyholds, 

(c)  7  East,  999.  ((Q  2  T.  R.  484. 
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interests  of  the  parties  seem  in  its  judgment  to  require. 
If,  as  seems  to  be  the  drift  of  the  present  argument,  the 
present  claimant  obtained  the  writ  upon  a  representation 
that  he  was  entitled  as  devisee,  and  has  framed  it,  and 
now  demands  admission,  as  heir,  the  defendants  might 
have  defeated  that  scheme  by  moving  to  quash  the  writ 
It  is,  as  I  have  already  suggested,  a  settled  nde,  that  • 
return  to  a  mandamus  must  be  certain  and  explicit  m  its 
language,  and  above  all,  that  it  must  not  be  argumenta- 
tive ;  Rex  V.  Lyme  jBfgts(a).  Upon  that  ground,  I  am 
decidedly  of  opinion,  that  this  return  is  bad;  it  does 
not  deny  that  Robert  Fo$sick  is  the  heir  at  law ;  it  does 
not  assert  that  he  is  illegitimate;  it  only  reasons  upon 
the  subject,  which  is  a  fatal  defect.  The  act  of  admittinf 
this  person  tenant,  will  not  confer  upon  him  any  title  as 
against  the  lord,  because  he  has  admitted  one  person 
already,  and  therefore  has  done  all  diat  he  can  to  weaken 
his  own  title,  if  it  could  be  weakened  by  such  neani. 
Upon  the  short  ground,  therefore,  that  this  ittmm  »  bad 
for  argumentativeness  and  mcertainty,  I  am  of  opinioo 
that  it  must  be  quashed,  and  that  the  peremptoiy  ONBck- 
mus  must  issue. 

HoLBOYD,  J. — ^TThis  return  b  clearly  moff^!Mnt,aai 
must  be  quashed.  Whether  the  Conrt  wU,  or  wiM  nst, 
in  a  case  like  the  present,  grant  a  flnndatnaa  where  tk 
title  of  the  cktmant  is  not  dearly  nmde  out,  is  not  wm 
a  question  growing  out  of  this  case,  and  does  sol  reqoire 
any  opinion  or  the  declaration  of  any  general  nds  fron 
us.  A  sufficient  ground  has  already  been  shewn  to  in- 
duce the  Court  to  grant  the  fk$t  writ,  and  Aerefcre  the 
defendants,  having  been  heard  on  that  occaaon,  osasot 
now  object  to  the  course  then  adopted  <6);  aU  dot  it 
was  open  to  them  to  do,  was  either  to  comply  iv&  the 
(a)  Doog.  tea.  (6)  ST.B.66. 
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first  writy  or  to  give  a  good  legal  answer  to  it ;  and  as 

they  have  done  neither,  a  peremptory  mandamus  must     ^.    ^ 

gO(fl).  V. 

The 
Rule  absolute  for  a  peremptory  mandamus  (b).     BaswEBs' 

(a)  Abboiif  J.  was  sitting  at  Nisi  Prias ;  and  LUtledale^  J.  was  ab*- 
sent. 

(^)  Vide  S  Cro.  S68.  it  Rol.  S74.  6  East,  431.  2  M.  &  S.  8r. 
Com.  Dig.  G.  a.  5.  7.  10.  1  Rol.  505.  1  Leo.  100.  3  Id.  221. 
4  Id.  31.    4  Co.  Rep.  S2.    Id.  l^b. 


CoMPANT. 


The  Kino  v.  The  Inhabitants  of  Apethorpe. 

Two  Justices,  by  their  order,  removed  Henry  Scotney  Where  a  pau- 
and  Rebecca  his  wife,  from  the  parish  of  Jpelhorpe,  to  £^if ^ndserv^ 
die  parish  of  Stidboroughy  both  in  the  county  of  "Northh  for  a  year,  in 
amptan.    The  Sessions,  on  appeal,  quashed  the  order,  ^  ^  j^j  i^^^ 
subject  to  the  opinion  of  this  Court,  upon  the  following  before  the  cx- 

Case :  that  year  he 

The  pauper,  Henry  Scotney,  bemg  settled  in  Jpethorpe,  ^""^^J  ^^^^^ 
was  khred,  about  six  years  ago,  by  a  Mr.  Gilby,  of  Brig-  secoad  year, 
Uock,  for  a  year,  to  commence  at  old  Michaelmas,  the  ^^  ^-^  months 
whole  of  which  service  he  performed  in  Brigstock,  sleep-  npder  that 

,.,  .i«i.  1  ••  ft      hiring,hewcnt 

mg  also  m  that  parish.    Before  the  expiration  of  the  withhismaster 
year,  Mr.  Qilby  again  hired  the  pauper  from  the  follow^  Jf  V^tnd  "*^ 
kig  oM  Michaelmas  to  the  new  Michaelmas  succeeding,  there  served 
There  was  no  mterrupticNi  of  service,  and  under  the  ^'ndcr'^of  his 
second  hiring  the  pauper  served  his  master  about  half  a  second  year, 
year  in  Brigsiack,  and  then  removed  with  him  to  Sad-  the  last  forty 
iofOt^A,  in  which  latter  parish  he  finished  his  service  "jg''?  •  f^f^ 

*  *  ....  .  ,  ^  ..       thAthcdidnot 

vder  such  second  hinng,  and  slept  the  last  forty  nights  acquire  a  set- 
io  Sudbarough.    The  question  for  the  opinion  of  the  ^'iriT'and'^ser- 
Court  is,  whether  the  pauper  acquired  a  settlement  by  vice  in  the 

luring  and  service  in  the  parish  of  Sudborough.  under  ^sut. 

3^4W.&M.c.  11. 


The  King 
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Holbeck  and  AdamSy  in  support  of  the  order  of  Ses- 
sions     The  pauper  did  not   acquire  a   settlement  by 
hiring  and  service  in  the  parish  of  Sudborough.     The 
.    The  3  &  4  fr.  &  M.  c.  11.  s.  7.  provides,  that  if  any  unmar- 

iNHABITAlf  TS 

of  ried  person,  not  having  child  or  children,  shall  be  lawfully 

Apethobpe.  ffi^gj  i^f^Q  jmy  parish  or  town  for  one  year^  such  service 
shall  be  adjudged  and  deemed  a  good  settlement  therein. 
In  order  therefore  to  confer  a  settlement,  there  must  be 
a  hiring  for  a  year  into  the  parish,  and  some  service  in 
the  parish  under  that  hiring;  and  where  a  pauper  ha 
served  a  whole  year  under  a  yearly  hiring  in  one  parish, 
and  then  removes  without  making  any  new  agreement 
into  another  parish,  a  year's  service  there  will  not  confer 
a  settlement,  because  there  is  no  hiring  into  that  parish 
within  the  meaning  of  the  statute.  Rex  v.  Croscombe(a) 
appears  at  first  sight  opposed  to  this  argument,  but  that 
case  will  on  examination  be  found  distinguishable  from 
the  present,  because  there  the  Court  decided  that  there 
was  a  settlement  in  the  second  parish,  upon  the  ground 
that  they  might  presume  a  new  hiring  into  that  parish  (&)• 
Rex  v.  St.  GileSf  Reading,  (c)  shews  that  the  Court,  in 
Rex  V.  Croscombe,  acted  upon  the  presumption  either  of 
a  continuance  of  the  old  contract,  or  the  formation  of  t 
new  one,  and  that  where  there  is  no  such  presumptioOi 
and  no  express  hiring,  no  settlement  can  be  gained.  M^  ; 
V.  Fillongley  (d)  decided  that  a  service  under  a  hiring  for  - 
fifty-one  weeks  may  be  coupled  with  a  service  under  a 
previous  hiring  for  a  year,  so  as  to  confer  a  settlement;  j 
but  there  both  the  services  were  performed  in  the  same  j 
parish,  and  therefore  there  was,  in  the  language  of  Bfff 
ley,  J.,  "a  hiring  for  a  year,  and  a  service  for  a  year, 

(a)  Burr.  S.  C.  266. ;  2  Str.  (c)  Cald.  54.  S.  C.  8  Bott  45& 

1240.  S.  C.  (d)  1  B.  &  A.  3 19. 

(6)  1  Nol.  P.  L.  426. 
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sufficient  to  confer  a  settlement."     Forty  days  residence 

will  not  confer  a  settlement  unless  tliey  come  within  the     ^,    ^ 

^  ^  The  Kino 

scope  of  the  year  for  which  the  party  is  hired;  Rex  v.  tj, 

Dertham  (a) ;  M'hich  in  this  case  they  do  not ;  for,  as  the  Ijihabitakt 
Court  there  said,  ^'  it  would  be  neither  reasonable,  nor  of 

A.PSTHORPB 

expedient,  that  an  inquiry  should  be  gone  into  over  along 
period  of  time,  at  detached  intervals,  to  ascertain  a  set- 
tiement."  [Bayleyf  J.  Is  not  Rex  v.  jilton  (6)  directly 
in  point,  and  is  it  not  decisive  against  the  settlement 
here  ?]  It  certainly  is,  and  therefore  whether  considered 
with  reference  to  the  words  of  the  statute,  or  the  decided 
cases,  it  is  plain  that  there  was  no  hiring  into  the  parish 
of  Sudboroughf  and  consequently  no  settlement  gained 
there. 

G.  Marriott  and  Ilurnfrey,  contrd.  According  to  the 
view  taken  of  the  statute  by  Lee,  C.  J.,  in  Rex  v.  Cros-- 
combe  (c),  the  pauper  has  gained  a  settlement  in  Sudbo- 
rough,  because  he  served  there  under  a  continuing  yearly 
hiring,  and  slept  the  last  forty  nights  there.  It  was  said 
by  that  learned  Judge,  that  he  could  not  distinguish  the 
case  then  under  consideration  ^'  from  the  cases  cited,  of 
a  hiring  for  a  year  and  a  service  for  a  year;  which  is 
holden  to  gain  a  settlement,  though  the  service  be  not 
under  the  same  hiring;  and  he  thought  it  quite  indif- 
ferent in  what  parish  the  service  was,  since  it  was  the 
same  service."  So  in  Rex  v.  Jshton  {d),  a  servant 
maid  was  hired  for  a  year  in  the  parish  of  Ashton,  where 
she  served  half  a  year;  then  her  master,  and  she  with 
him,  removed  to  the  parish  of  Patshall,  where  he  took 
another  form,  and  where  she  continued  with  him  for  the 

(a)  1  M.  &  S.  222. 

(b)  Cald.  424. ;  2  Bott.  S82. 

(c)  Barr.  a  C.  256. 

\d)  2  Const.  273.    See  Rex  v.  Brighthelnutonc,  5  T.  R.  188. 
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Other  half  year.    The  Court  said,  a  settlement  was  gaiyed 

in  Patshall,  because,  "  Here  is  what  the  act  requires, 

V.  a  hiring  for  a  year  and  a  service  for  a  year.    For  it  is  the 

,      '^^^         same  service ;  and  the  statute  doth  not  tie  it  down  to  one 

of  place.    If  a  person  is  hired  to  a  master  in  one  paiisli, 

PETHOBPE.   ^^j  g^^^  ^,-^  l^j^  ^^  another  parish,  and  serves  him 

for  one  whole  year,  the  parish  he  continues  in  last  for 
forty  days  before  the  end  of  his  year,  is  the  place  of  his 
settlement :  and  the  reason  why  the  forty  days  gain  a 
settlement  is,  because  he  comes  there  with  his  master, 
and  you  cannot  remove  him  from  his  master,  and  having 
continued  with  him  forty  days  unremoveable,  be  gains  a 
settlement."  It  seems  impossible  to  distinguish  these 
cases  from  the  present,  therefore  the  pauper  gained  a 
settlement  in  Sudborough. 

Bayley,  J. — I  think  this  case  was  properly  disposed 
of  at  the  Sessions.  If  we  were  to  hold  that  service  in  a 
second  parish,  without  any  yearly  hiring,  or  under  a 
yearly  hiring  into  a  former  parish,  would  confer  a  setde* 
ment,  the  result  would  be,  that  a  servant  who  lived 
twenty  years  in  twenty  different  parishes  with  the  same 
master  under  one  original  hiring,  or  even  under  diflerent 
weekly  hirings,  so  that  he  was  originally  hired  for  a  year, 
would  be  settled  in  that  parish  in  which  he  happened  to 
reside  the  last  forty  days ;  which  would  be  equally  sub- 
versive of  the  statutes,  and  of  all  the  decided  cases  on  the 
subject.  Rex  v.  Croscombe  has  no  bearing  upon  the 
present  case,  because  the  ground  of  decision  there  was, 
that  the  Court  construed  the  second  contract  as  a  net 
yearly  hiring,  and  connected  the  services  in  both  parishes; 
whereas  here  there  is  no  second  contract,  and  no  new 
yearly  hiring.  The  same  view  of  that  case  was  taken  by 
Utiles,  J.,  in  Rex  v.  St.  Gileses,  Reading,  where  be  ujh 
**  secondly,  because  the  Court  did  there  presume  tbe 
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contiDuancc  of  the  old  contract.    Her«  the  pauper  was 

incapable  of  making  a  new  contract  at  the  coeamence- 

ment  of  the  second  year :  presumption  can  go  no  further;  t>. 

and  at  that  time  he  was  a  married  man.    In  this  case.  _      '^^ 

'  Inhabitants 

•uppooe  at  the  end  of  the  first  year  a  new  agreement  had  of 

been  made  between  the  master  md  servant ;  a  service    -APEiHoftPE. 
under  that  could  not  have  given  the  pauper  a  settlement. 
Shall  he  then,  by  an  implied  contract,  do  that  which  in 
ezpresa  and  direct  terms  he  could  not  do  ?    If  the  ori* 
ginal  hiring  were  constructively  to  be  continued  through- 
out the  second  year,  it  might  last  for  twenty  years ;  and 
parishes,  on  such  a  construction  as  is  contended  for  in 
support  of  these  orders,  oaight  be  burthened,  by  retro- 
spect, with  families  from  whose  labour  they  had  received 
no  benefit."    This  case,  therefore,  rests  entirely  upon  the 
statute  of  S  &  4  W.iiM.e.  11.,  and  the  only  question 
is,  whetbef  this  pauper  was  **  hired  into''  die  parish  of 
Sudbonmgh  **  for  o^e  year,"  within  the  letter  or  spirit  of 
the  act.    I  am  clearly  of  opinion  that  he  was  not,  and 
therefore  that  be  has  not  acquired  a  settlement  there. 
The  statute  8  &  9  I^*  &  3f.  c.  50.  does  not  assist  this 
case,  because  though  it  was  passed  to  explain  the  former 
statute  with  respect  to  the  nature  of  the  service  required. 
Its  effect  is  rather  to  narrow  than  to  extend  the  power  of 
obtaining  settlements.    The  order  cf  Sessions  must  be 
confirmed. 

HoLROYB,  J. — It  is  quite  cleur  that  this  pauper  ac- 
qiured  no  settlement  in  the  parish  of  Sudborongh,  The 
effect  of  Rex  v.  Croscombe  was,  either  that  the  original 
hiring  vras  by  the  agreement  of  the  parties  continued  into 
the  second  parish,  or  that,  by  construction  of  law,  there 
was  an  implied  yearly  hiring  into  the  second  parish;  and 
any  thing  that  was  thrown  put  by  the  Court  beyond  that, 
was  extra-judicial,  and  must  not  be  considered  as  binding 
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upon  us  in  a  different  case.    The  construction  of  the 

The  King     *^^"t®  referred  to,  as  given  by  Lee,  C-  J.,  in  Rex  v. 

V,  Croscombe,  is  not  consistent  with  the  other  authorities, 

Inuabitants    ^"^  cannot  be  supported  upon  sound  principles  of  law. 

«f  The  13  &  14  C.  2.  c.  12.  empowered  the  Justices  to 

A  P£T1I0  AP£ 

remove  any  person  to  the  place  where  he  was  last 
legally  settled  as  a  servant  for  the  space  of  forty  days; 
the  1  J.  2.  c.  17.  provided  that  the  forty  days  continu- 
ance should  not  make  a  settlement,  but  from  the  time 
of  delivering  notice  in  writing:  and  the  3  &  4  IV.  &  M. 
c.  30.  s.  6.  enacted,  that  if  any  unmarried  person,  not 
having  child  or  children,  shall  be  lawfully  hired  into 
any  parish  or  town  for  one  year,  such  service  shall  be 
adjudged  and  deemed  a  good  settlement  therein,  though 
no  such  notice  in  writing  be  delivered.  It  is  perfectly 
plain,  that  such  service  must  mean  service  under  i 
yearly  hiring  into  the  parish  where  it  is  performed; 
but  as  doubts  were  entertained  upon  the  subject,  the 
8  8c  9  W.&M.  c.  30.  removed  all  ambiguity,  by  de- 
claring that  no  person  hired  into  any  parish  or  town  for 
one  year,  shall  be  adjudged  or  deemed  to  have  a  good 
settlement  in  any  such  parish  or  township,  unless  such 
person  shall  continue  and  abide  in  the  same  service  dur- 
ing the  space  of  one  whole  year.  The  result  therefore  is, 
that,  in  order  to  confer  a  settlement  in  any  parish  b; 
hiring  and  service,  there  must  be  a  yearly  hiring  into,  and 
some  service  under  that  hiring,  in  that  parish.  Heie 
there  is  no  yearly  hiring,  expressed  or  implied,  into  the 
parish  of  Sudborough,  and  consequently  no-settlemeBtis 
conferred(a). 

Order  of  Sessions  confirmed. 

r 

(a)  Abbottf  J.  was  sitting  at  Nisi  Prius;  and  LUilcdalc.3,  wtsab* 
6cnt. 
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The  King  v.  The  Inhabitants  of  Benniwokth, 

By  an  order  of  two  Justices,  James  Fletcher,  his  wife,  A  yearly  hired 

and  their  three  children,  were  removed  from  the  parish  of  bL'^dJlf  h^d"^ 

Benniworth  to  the  parish  of  Calcethorpe,  both  in  the  agreement,  a 

county  of  Lincoln.    On  appeal,  the  Sessions  quashed  the  jen  a  rood 

order  subject  to  the  opmion  of  this  Court,  on  the  follow-  ofpotAtoe 

•^  ground,  and 

mg  case :  the  keep  of  a 

In  the  year  1803,  the  pauper,  James  JP/e^cAer,  then  a^^^^g^^land. 
married  man,  was  hired  by  yearly  hiring,  as  a  confined  The  keep  of 
laborer  in  husbandry  with  Mr.  Day,  of  Calcethorpe  Farm.  i„gt^of  so 

The  pauper  had,  accordmg  to  agreement,  a  house  and  nouch  wages. 

^  The  cowj  hav- 

garden,  a  rood  of  potatoe  land,  and  the  keep  of  a  cow  on  JQg  failed  in 

his  master's  land.    The  cow  was  instead  of  so  much  "**^>  ^^ """ 

ter  in  place 

money  for  wages.    The  pauper  remained  in  Mr.  Day's  thereof,  kept 
service  eleven  years,  during  which  time,  viz.  in  the  year  J,7,^on  his  ^^ 
1813,  the  pauper's  cow  failed  in  milk,  on  which  account,  land,  through 
through  the  kindness  of  his  master,  and  not  in  conse-  ^^^  ^^  conse- 
quence of  any  bargain,. the  pauper  had  in  the  place  of  the  quenoeof  any 

oarsain  •    jL  be 
former  ^ow,  two  heifers  kept  for  him  by  his  master,  on  potatoe  land 

his  master's  land,  about  eleven  months.    The  potatoe  Jf^jJ^^^^P 
land,  and  keep  of  the  two  heifers,  were,  together,  of  the  heifers  being, 
value  of  10/.  per  annum  and  upwards,  but  the  potatoe  th|\alue*of^ 
land  and  keep  of  one  cow,  were  below  that  value.    On  10/.:  Held, 
leaving  Mr.  Day,  the  pauper  went  to  live  as  a  confined  renting  a  tene- 
laborer  with  Mr.  Bri^s,  at  Scamblesby,  with  whom  he  ^^'j.^^/j^J^ 
remained  for  five  years.     For  the  last  three  years  of  the  tlement,  after 
pauper's  service  with  Mr.  Briggs,  the  pauper  was  relieved  J^^J^^"^ 
in    Scamblesby,  by  the  parish  of  DoningioH^n-Bain. 
At  the  expiration  of  the  pauper's  service  with  Mr.  Briggs, 
the  parish  oi  Donington-on-Bain  took  him  and  his  fonuly 
to  their  parish,  and  piit  them  into  a  cottage  in  th^  parish 
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oiBtnniworthj  an  adjoining  parish,  where  they  cootioMd 
to  relieve  them  until  some  time  in  the  year  1822.  Tbc 
pauper  then  became  chargeable  to  the  parish  of  Bfusi- 

,  "^  worth,  and  two  Justices,  by  an  order,  removed  him  aad 
of  his  family  to  Cflfce/Ao/pe.    The  question  for  the  opmioa 

Behwworth.  ^f  jjj^  Q^^^  j^^  whether  the  pauper  gained  a  setdemcift 

in  the  latter  parish. 

Scarlett  and  Empwn,  m  support  of  the  oricr  of 
Sessions.    The  cases  in  which  it  has  been  bdd  tbt  4e 
right  of  a  servant  to  feed  cattle  upon  his  master^s  fani 
constitutes  a  tenement,  within  the  meamng  of  the  ststnte 
13  &  14  Car.  %.  c.  12.  are  very  anomaloos  and  ertnoh 
dinary.    Attempts  are  now  making  to  extend  din  modoi 
head  of  settlement,  but  they  will  not  be  rccwed  wifc 
favor  by  the  Court.    There  is  one  rule  wUch  hu  acm 
yet  been  broken  through  with  respect  to  cases  of  tw 
kind,  namely,  that  where  the  feeding  of  the  catde  it  re- 
ceived by  the  servant  as  a  portion  of  his  wages,  it  doo 
not  constitute  a  tenement.    Now  the  feeding  of  die  two 
heifers  in  this  case,  clearly  formed  a  part  of  die  paopei^i 
wages,  and  consequently  cannot  beheld  a  tenement  lack 
as  will  confer  a  settlement.    [Bayfey,  J.  The  case  fiiA 
that  there  was  no  obligation  on  the  master  to  provide  die 
heifers  for  the  benefit  of  the  servant ;  there  was  no  Iw 
gain  to  provide  them — they  were  provided  from  motives 
of  kindness  (a) ;  then  can  they  be  considered  in  die 
nature  of  wages  ?]    It  is  not  perhaps  material  to  dweB 
upon  that  point,  because  the  more  comprdienuve  tod 
important  question  is,  whether  the  right  to  the  pro6toi 
the  cattle,  whether  acquired  by  favor  or  in  the  shape  of 
wages,  constituted  the  pauper  the  occupier  of  a  tenemest 
within  the  meaning  of  the  statute.    It  seems  impossibly 
consistently  with  the  case  of  Jiex  v.  CktAunt  (»),  to  »/ 

(•)  See  JRejT  T.  fUioi^rdy,  1  T.  R.  468.       (*)  1  B.  &  A.  4r5. 
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that  the  pauper  here  was  an  occupier,  or  that  he  came  to 
settle ;  for  here,  as  in  that  case,  the  occupation  was  only 
as  a  servant,  and  the  relation  of  landlord  and  tenant  did 
not  exist.    So  in  the  recent  case  of  Rex  v.  BardweU(a),  i^^J^j^^fj^ 
which  was  almost  the  same  in  circumstances  with  the  of 

present,  it  was  held  that  the  pauper  did  not  come  to 
settle  as  a  tenant,  and  therefore  acquired  no  settlement ; 
and  for  this  reason,  that  he  took  the  feeding  of  the  sheep 
as  a  servant,  and  therefore  could  not  be  considered  as  rent- 
nig  8  tenement  within  the  meamng  of  the  statute.  The 
mere  pernancy  of  the  profit  of  land  by  the  mouths  of  the 
cattle  is  not  sufficient ;  it  must  be  enjoyed  by  means  of 
an  express  contract ;  there  must  be  a  stipulation  that  the 
cattle  shall  be  fed  with  the  growing  produce  of  the  land, 
and  the  contract  must  be  entire  and  to  the  full  value  of 
10/.  per  annum.  Now  most,  if  not  all  of  these  circum- 
stances are  wanting  in  this  case.  The  only  two  cases 
which  bear  against  this  argument  are  Rex  v.  Fillonglfy{b) 
and  Rex  v.  Lakenheath  (c) ;  but  the  present  is  distin- 
guishable from  them  both ;  from  the  former,  inasmuch  as 
here  the  whoh  tenement  was  dependent  on  the  will  of  the 
master,  lind  might  have  been  withdrawn  at  any  moment; 
and  from  the  latter,  because  here  there  is  no  contract  at 
all  under  which  the  pauper  held,  the  case  expressly  nega- 
tiving the  existence  of  any  contract.  In  order  to  acquire 
a  settlement  by  renting  a  tenement,  the  following  requi- 
sites must  be  complied  with  :  the  pauper  must  come  to 
settle  as  tenant  of  all  the  property ;  Rex  v.  Bcwneu^t) 
and  Rex  ▼.  Glastonbury  (e);  he  must  stand  in  the  rela^ 
tion  of  tenant  of  the  premises  during  the  whole  time ; 
Rex  V.  South  Lynn  (f) ;  for  if  he  is  merely  occupier  of  a 
tenement  from  which  he  is  removeable  at  the  pleasure 

(a)  Ante,  53.  (</)  4  M.  &  S.  310 

\h)  1  T.  R.  468.  («)  1  B.  &..  A.  481. 

(c)  Ante,  vol.  i.  433.  (f)  5  T.  R.  664. 
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of  his  landlord,  that  will  not  confer  a  settlement ;  Rex  v. 

Londonihorpe  (a) ;   the  value  of  the  land  on  which  the 

^  cattle  are  fed  must  appear  to  be   10/.  per  annum,  the 

T^^         profit  of  the  cattle  amounting  to  that  sum  not  being  suf- 
Inhabitakts  «?  o 

of  ficienty  Rex  v.  Minworth  (b) ;  and  the  contract  under 

Bevviworth.  ^[jicli  he  holds  must  be  express,  or  at  least  cannot  be 

implied  without  some  evidence  to  shew  its  existence; 

R£X  V.  Crojt  (c).    Here  the  pauper  did  not  come  to 

settle  as  tenant,  and  therefore  never  stood  in  the  rehtioo 

of  tenant ;  besides  which,  even  if  he  had  done  so,  he  was 

removeable  at  any  time  at  the  will  of  his  master;  the 

value  of  the  land  is  not  proved  to  be  10/.  per  annum; 

and  there  is  no  evidence  of  the  existence  of  any  contract 

for  taking  the  tenement,  without  which  the  holding  is 

inefficacious,  and  which  in  this  case  cannot  be  implied. 

Upon  all  these  grounds  it  is  submitted  that  no  settlement 

has  been  acquired,  and  consequently  that  the  order  of 

Sessions  must  be  confirmed. 

Copley,  A.  6.,  Nolan,  and  Clinton,  contri.  The  feed 
of  a  cow,  coupled  with  sufficient  occupation,  and  the 
necessary  amount  of  value,  will  confer  a  settlem^t, 
whether  it  is  taken  by  the  pauper  expressly  as  tenant,  or 
as  a. servant  in  lieu  of  wages ;  for  if  a  man  pays  rent  m 
labor,  it  is  the  same  as  money.  Here  the  pauper; 
besides  having  a  house  to  live  in,  had  a  rood  of  potatoe 
land,  and  two  heifers,  which  were  kept  for  him  on  his 
master's  land.  The  potatoe  land  and  the  feed  of  the  two 
heifers  amounted  tc^ether  to  the  annual  value  of  lO/* 
and  therefore  he  rented  a  tenement  within  the  meaoing 
of  the  statute,  and  has  acquired  a  settlement.  Tbe 
amount  of  rent  actually  paid  by  the  occupier  is  quite  im- 
material, if  the  land  he  holds  is  of  sufficient  value. 

(o)  6  T.  R.  377.  (c)  3  B.  &  A.  17 1. 

(6)  9  East,  198. 
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[Bat/ley,  J.  Did  this  pauper  come  to  settle  upon  a  tene« 
meat  of  sufficient  value  ?  This  case  seems  to  me,  in 
some  of  its  circumstances,  to  be  new,  and  distinguishable 
from  all  that  have  been  cited.]     He  was  tenant  of  pro-         '^^ 

ISHABITAITTfl 

perty  amounting  altogether  to   10/.  per  annum,  and  that  of 

is  enough.     Rex  v.  CheshufU  (a)  does  not  apply,  because  B^hniworth. 
that  was  decided  upon  the  ground  that  the  pauper  oc- 
,  cupied  the  house,  not  as  tenant,  but  as  servant.     Whe- 
ther rent  is  or  is  not  in  fact  paid,  is  perfectly  immaterial, 
if  the  value  of  the  tenement  be  sufficient.     South  Syden* 
ham  V.  Lamerton  (b).    Rex  v.  Fillongley  (cj  is  decisive 
to  shew  that  occupation  under  a  demise  to  a  tenant  to 
hold  as  long  as  the  landlord  pleases,  and  to  be  taken 
agam  by  him  when  he  pleases,  is  a  sufficient  taking  of  a 
tenement,  and  completely  answers  the  objection  on  thiit 
point.    That  case  has  been  recently  recognised  and  con- 
finned  in  Rex  v.  Croft  (d)  and  Rex  v.  Lakenheath  (e), 
and  all  those  decisions  must  be  overruled  before  the 
Court  can  hold  that  the  permissive  occupation  in  this 
case  has  vitiated  the  settlement.    An  express  contractus 
not  necessary,  it  may  be  inferred  from  the  conduct  and 
S  situation  of  the  parties,  and  from  the  circumstances  of 
the  case.     An  actual  enjoyment  of  any  interest  in  land  of 
the  annual  value  of  10/.  during  the  space  of  40  days,  is  all 
that  the  statute  requires,  and  that  is  found  in  this  case. 
;     ^x  V.  BardwellCf)  was  decided  upon  the  ground  that 
r    there  was  no  agreement  that  the  sheep  should  be  pasture 
[    fed,  and  therefore  does  not  govern  the  present  case.    In 
t   •Kerv.  jBofv;ieM(g),  the  question  was,  not  whether  there 
^as  any  contract,  but  what  was  the  nature  of  the  con- 
^t  between  the  parties,  and  that  was  decided  upon  the 

(«)  1  B.  &  A.  473.  (e)  Ante,  vol.  L  433. 

W 1 8es8.  Ca.  192.  1  Str.  57. S.  C.  (f)  Ante,  53. 

W  X  T.  R.  458.  (g)  4  M,  &.  S.  « 10. 
W3B.&A.171. 
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1824.        ground  that  the  contract  was  one  of  sale,  and  therefore 

J'^^'p*^      that  there  wa«  no  occupation  within  the  meanbg  of  the 

V,  Statute ;  and  the  decision  in  Rex  n.  Glastonbury  (a)  tuned 

I  Hi^^TAMTs  P''®c*>®'y  ^9^^  *®  •**"*  point.     It  has  been  said,  that 

of  the  pauper's  occupation  of  the  tenement  was  merelj  in- 

BEMmwoRTs.  ^jjgjj^j  j^  jjjjj  gervice,  and  therefore  conferred  no  settle* 

meiit ;  but  the  fact  is  not  so ;  this  case  £eUIs  completely 
within  the  description  given  by  Lord  Ellenboroi^h,C.h 
in  Rex  v.  Minster  (bj,  where  he  says,  "  Here  it  is  stated 
that  the  pauper  hired  two  cows,  and  that  they  were  kept 
on  the  land  of  the  master  during  the  summer  montb; 
and  it  does  not  appear  that  this  was  connected  with  tlie 
servicci  or  that  it  was  necessary  for  the  convenient  per- 
formance of  it  that  he  should  have  the  two  cows.''  Res 
V.  Kelstone  (c)  and  other  cases  might  be  cited  to  tbe 
same  effect,  and  to  prove  that  the  occupation  in  this  case 
was  such  as  the  law  requires.  Upon  every  piincipiey 
therefore,  it  seems  clear  that  the  pauper  has  acquired 
a  settlement  by  renting  a  tenement  in  the  pariafc  of 
Calcethorpe. 

The  case  was  argued  on  a  former  day  in  this  Tern, 
when  the  Court  took  time  to  consider  of  its  judgment, 
which  was  now  delivered  by 

Abbott,  C.  J.,  who,  after  recapitulating  tbe  bcti 
stated  in  the  case,  said, ''  The  question  before  the  Coart 
in  this  case  was,  whether,  under  the  curcumstances  tkat 
stated,  the  pauper  had  gamed  a  settlement  in  the  pariik 
in  which  he  vras  hired,  and  wherein  he  hnd  these  tfo 
heifers,  and  the  other  advantages  mentioned  in  the  esse. 
We  are  all  strongly  impressed  with  the  inconvenieDoeof 
conferring  a  settlement  by  a  contract  under 

(a)  1  B.&.  A.  481.  (c)  See  JR«x  V.  Ckmy 

(6)  3  M.  &  S.  876.  ham,  ante,  voU  i.  47S. 
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Btmncea  like  the  present,  and  with  that  impression  we 
thought  it  better  to  consider  this  subject  before  we  deli* 
vered  our  judgment*    We  h«ve  done  so ;  but  we  find  the 
law  so  firmly  established,  that  the  perception  of  the  pro-  T^e^^^j^uT, 
fits  of  land  by  the  mouths  of  cattle  is  a  tenement  withm  of 

the  meaning  of  IS  and  14  Car.  £•  and  that  if  such  a  te-  w       * 

nemeot  be  of  the  value  of  10/*  it  will  confer  a  settlement 
on  the  occupier,  whether  the  rent  be  paid  in  money  or 
labor,  that  we  do  not  think  ourselves  at  liberty  to  in- 
flringe  this  doctrine;  and  consequently  we  are  of  opinion 
that  a  settlement  was  gained  by  this  pauper  in  the  parish 
of  Calceihorpe;  and  therefore  the  rule  must  be  made  ab- 
solute for  quashing  the  order  of , Sessions.  The  inconve- 
nience, however,  of  this  decision  will  only  be  retrospec- 
tive, inasmuch  as  the  law,  so  far  as  it  regards  this  head  of 
settlement,  has  been  altered  by  the  59  Geo.  d.  c.  50. ;  so 
that  no  person  need  now  abstain  from  such  acts  of  kind- 
ness towards  laborers  in  husbandry  as  are  mentioned  in 
this  case,  through  the  fear  of  bringing  a  burthen  on  his 
parish. 

Rule  absolute. 


The  King  v.  The  Inhabitants  of  St*  Mart-le- 

BONB* 

By  an  order  of  two  Justices,  John  Pearce,  Elizabeth  ^[^^^  ;„  i},^ 
hb  wife,  and  their  two  children,  were  directed  to  be  re-  absence  of  the 

usual  proof  in 
support  of  a  settlement  by  aj^prenticeship,  it  appeared  that  the  pauper,  when  a  boy, 
had  lif ed  for  three  years  with  bis  roaster,  ana  then  ran  away ;  that  twenty  years 
tiooe  a  fire  had  happened  in  the  apartment  in  which  the  pauper's  father  lived,  and 
destroyed  every  thing  he  had;  that  the  father  and  mother  of  the  pauper  were  both 
dead ;  that  the  pauperis  master,  and  the  wife  of  the  latter,  were  also  itad ;  that  the 
master  had  left  no  property  at  his  decease,  and  that  no  relatives  of  his  were  to  be 
fbnnd ;  that  a  felk>w-apprentice  of  the  pauper  had  seen  in  his  master's  hand  an  in- 
dennw^  which  he  uoderslood  te  be  the  indenture  of  appreoticeship  of  the  pauper ; 
and  that  after  the  pauper  had  left  his  master's  service  he  married,  and  the  parish  in 
which  he  was  supposed  to  have  served  as  an  apprentice,  relieved  his  wife  by  receiv- 
ii^  her  into  the  workhoase :  Held,  that  this  was  safioieat  evidence  to  warrant  the 
Sessions  in  presuming  a  legal  binding  and  service  as  an  apprentice,  #»  as  to  confer  a 
settlement. 
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moved  from  the  parish  of  St.  Paul,  in  Norwich,  to  the 

parish  of  5^.  Mary-U-bont,  in  the  County  of  Middlaex ; 

V.  but  John  Pearce  being  then  sick,  the  execution  of  tbe 

The         order  was  suspended,  and  he  having  soon  afterwards  died, 
Inhabitants  r  9  © 

of  St.  Mary-  the  order  was  executed  as  to  his  widow  and  children,  and 
LE-B  NE.     ^j^^y  were  accordingly  conveyed  to  their  destination.    On 
appeal  the  Sessions  confirmed  the  order,  and  stated  the 
following  case  for  the  opinion  of  this  Court: 

The  said  Johfi  Pearce,  deceased,  the  pauper,  when  a 
boy,  lived  with  one  Benson,  a  shoemaker,  in  Riding- 
house-Latie,  in  the  parish  of  St.  Mary^le^botu,  in  the 
County  of  Middlesex,  three  years,  and  then  ran  away 
from  him.  The  respondents,  in  order  to  prove  that  the 
pauper  so  resided,  as  an  apprentice  legally  bound,  and 
at  the  same  time  to  account  for  the  non-production  of  in- 
dentures of  apprenticeship,  proved  that  a  fire  happened 
about  twenty  years  ago  in  the  apartment  in  which  the 
pauper  then  resided,  and  burnt  every  thing  he  had;  that 
the  father  and  mother  of  the  pauper  were  dead;  that  the 
said  Benson  and  his  wife  are  also  dead;  that  tbe  said 
Benson  left  no  property  at  his  decease;  and  that  no  rdi- 
tives  of  his  are  to  be  found.  As  to  the  service  with  Bah 
son  by  the  pauper,  it  was  stated  by  one  I'homas  Nash 
that  he  was  apprentice  to  Benson  at  the  same  time  with 
the  pauper  and  another  apprentice,  and  that  he  saw  in 
his  master's  hand  an  indenture,  which  he  understood  to 
be  the  indenture  of  apprenticeship  of  the  pauper;  that  the 
pauper,  as  well  as  the  witness  and  the  other  apprentice, 
boarded  and  lodged  in  the  master's  house,  in  St.  Maif' 
le-bone.  Another  witness  stated,  that  he  knew  Bemon  at 
the  time  the  pauper  lived  with  him;  that  JBenson had tfaea 
two  other  apprentices,  and  called  his  apprentices  hif 
rascals.  It  further  appeared  that  the  pauper  afterwards 
married,  and  that  while  living  in  the  parish  of  St.  Marf- 
le-bone  his  wife  was  admitted  into  the  workhouse  of  .the 
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laid  parish  of  St.  Mary-le-bone,  in  a  state  of  illness,  and 
liere  died.  If  the  Court  should  be  of  opinion  that  the 
ibove  was  sufficient  evidence  to  prove  a  binding  by  in-  ^^ 

lenture,  and  a  service  of  the  pauper  as  an  apprentice,  to         '^^ 
Benson,  in  the  appellant  parish,  then  the  orders  of  re-  of  St.  Mary- 
do  val  and  of  the  Sessions  to  be  confirmed ;  otherwise,  to      ^^^^^ 
le  discharged » 

if.  Cooper,  in  support  of  the  order  of  Sessions.  The 
evidence  was  sufficient  in  every  respect  to  establish  a 
letdement  by  apprenticeship  in  St,  Mary-le-hofie*  First^ 
there  was  evidence  enough  of  the  existence  and  subset 
}uent  destruction  of  the  indenture  to  let  in  the  parol  tes- 
umony ;  and  second,  the  parol  testimony,  when  admitted, 
was  sufficient  to  shew  that  the  husband  of  the  pauper  had 
l>een  a  party  to  the  indenture,  and  had  served,  and  gained  a 
lettlement,  under  it.  The  facts  found  in  the  case  warrant 
these  conclusions ;  for  it  is  found  that  all  the  parties  to  the 
indenture  are  dead,  and  that  they  left  behind  them  no  re^ 
lations,  or  property,  from  which  any  information  upon  the 
labject  could  be  obtamed.  Search,  therefore,  was  ab- 
lolutely  useless,  for  no  hope  could  be  entertained  either 
diat  the  indenture  itself,  or  any  will  of  Benson,  the  mas-' 
ter,  or  any  person  who  had  acted  either  as  his  executor  or 
idministrator,  would  be  discovered.  It  will  be  said  that 
tearch  should  have  been  made  at  the  Stamp-office,  to  as-« 
certain  whether  any  such  indenture  had  been  registered 
IS  having  been  stamped  there.  But,  in  the  first  place, 
evidence  of  that  search,  and  of  the  result  of  it*  would 
!iave  been  in  the  nature  of  hearsay  evidence,  and  there- 
'ore  open  to  objection;  and  secondly,  even  if  admitted,  it 
vould  not  have  gone  the  length  of  proving  that  any  such 
iidenture  had  really  ever  been  executed.  Such  a  search 
nighty  indeed,  have  been  impracticable;  for  the  commis- 
sioners might  not  have  granted  liberty  to  make  it,  and 

VOL.  II.  Y 
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there  is  no  law  which  compek  them  so  to  do.     Such  evi> 

dence  would  stand  on  a  very  different  footing  firom  that 

The  Kino     ^^  ^^^  enrolment  of  a  deed  under  the  statute  of  Uses, 


o. 


The         which  latter  is  of  itself  a  record,  and  therefore  free  from 

TwB  A  SITA  VTA 

of  St.  Mary-  all  objection.  Neither  was  such  a  search  necessary,  bc- 
lepbone.  cause  in  Rex  v.  Long  Buckby{a\  where  an  indenture, 
executed  thirty  years  before,  in  the  county  of  Norihamp' 
ton,  was  proved  to  have  been  delivered  to  the  appreotice 
at  the  expiration  of  his  time,  and  lost,  and  the  parish  in 
which  he  was  settled  by  service  under  it,  had  rdiered 
and  otherwise  treated  him  as  a  parishioner  for  the  last 
twelve  years  previous  to  the  appeal;  the  Court  was  of 
opinion,  that  the  Sessions,  under  these  circnmstances, 
were  right  in  presuming  that  the  indenture  had  been  re- 
gularly enrolled  and  stamped,  although  the  other  side 
proved,  by  the  deputy-register  and  comptroller  of  the  ap- 
prentice duties,  that  it  did  not  appear  that  any  such  in- 
denture had  been  stamped  with  the  premium-stamp  froo 
1 773  to  1805.  The  presumption  of  law  is  to  be  favored, 
and  against  this  negative  evidence  by  the  comptroDer, 
may  be  set  the  possibility  of  an  irregularity  in  the  retain 
made  to  the  office(6).  Then,  secondly,  the  parol  evi- 
dence, when  admitted,  was  sufficient  to  justify  the  Sessions 
in  the  determination  which  they  formed.  How,  or  for 
what  reason,  could  the  witness,  Thomas  Nash,  **  under- 
stand what  he  saw  to  be  an  indenture  of  apprenticeship," 
unless  it  was  so  stated  and  represented  to  him  at  tbe 
time?  In  Rex  v.  St.  MichaePs,  Bath(c),  upon  a  questioo 
of  settlement  of  the  wife  and  children  of  a  militiamaD,  it 
appeiared  by  his  examination,  taken  in  writing  under  the 
Mutiny  Act,  that  he  went  apprentice  to  J.  M.  and  served 
five  years  and  an  half.  The  pauper,  who  was  his  wk, 
proved  her  marriage  four  years  ago;  that  he  ran  awsj 

• 

from  her  nine  months  afterwards;  and  that  she  had  v0^ 
(a)  7  East,  45.  (6)  1  NoL  P.  L.  544.  (e)  3  Bott.  459. 


The  KiN« 
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ther  seen,  heard  from^  nor  known  what  was  become  of 
him,  since.  J.  M.,  the  supposed  master^  being  dead^  this 
was  held  a  reasonable  presumption  of  a  binding,  although 
some  circumstantial  evidence  was  produced  by  the  other  ,     Th« 

IlfRABITAKTS 

side  to  shew  that  J,  M.  never  had  an  apprentice;  "  for  of  St,  Mary- 
cvery  thing  is  to  be  presumed  in  favor  of  a  settlement.'X^')  J-*-*®**- 
It  is  true  that  the  authority  of  this  case  seems  questioned 
in  Rex  v.  Clayton-le-Moors  (b),  but  it  has  never  been 
shaken  in  that  part  with  reference  to  which  it  is  now 
used,  namely,  the  doctrine  of  presumption  in  fiivor  of  a 
settlement.  On  these  grounds  it  is  submitted  that  th^ 
Sessions  have  properly  disposed  of  this  case,  and  that 
their  order  ought  to  be  affirmed. 

Robinson,  contrd,  contended  that  the  parol  testimony 
was  inadmissible  upon  every  rule  and  principle  of  the  law 
of  evidence.  It  was  mere  hearsay,  and  amounted  to  no- 
thing like  the  positive  testimony  of  facts.  There  was  no- 
thing proved  which  went  to  shew  any  intention  on  the  part 
either  of  the  supposed  master  or  apprentice  to  execute 
an  indenture,  or  to  form  any  such  relative  connection, 
and  none  of  the  formalities  requisite  to  the  due  execution 
of  such  an  instrument  were  shewn  to  have  been  observed. 
All  that  was  proved  in  feet  amounted  to  this,  that  the 
witness,  Nash,  had  on  one  occasion  seen  a  paper  which 
he  understood  to  be  an  indenture.  That  was  not  evir 
dence  for  any  purpose,  and  ought  not  to  have  been  ad- 
mitted as  such. 

Bayley,  J. — ^I  am  of  opmion  that  the  parol  testimony 
admitted  in  this  case  was  properly  received,  and  that  it 
Was  sufficient  to  found  the  presumption  that  an  indenture 
Was  executed,  and  that  the  pauper's  husband  served,  and 
acquired  a  settlement,  under  it.    The  general  rule  appli- 

(a)  1  Nol.  P.  Li  542.  (6)  5  T.  B.  704. 
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cable  to  the  doctrine  of  presumption  is,  that  we  are  to 
presume  that  which  reasonably  accounts  for  the  actual 
The  King     existing  state  of  things,  and  1  think  the  presumption 
The  drawn  by  the  Sessions  satisfies  that  rule.    The  facts  in 

of  St.  Mart-  ^^  case,  unrefuted,  appear  to  me  conclusive.  The  pan- 
LB-BONS.  per's  husband  lived  with  his  master  in  the  character  of  an 
apprentice,  doing  the  same  work,  and  receiving  the 
same  treatment,  as  his  other  apprentices  did;  and  surely, 
after  an  interval  of  twenty  years,  it  is  not  too  much 
to  presume  that  he  really  was  an  apprentice.  With  re- 
spect to  proof  of  the  destruction  of  the  indenture,  I  think 
enough  was  given  to  let  in  the  secondary  evidence,  and 
that  the  search  at  the  Stamp-office  was  quite  unneces- 
sary. It  must  not  be  forgotten  that  the  fact  of  the  fint 
wife  of  the  pauper  having  been  received  into  the  work- 
house of  St.  Mary-le-bone  shews  that  that  parish  believed 
her  husband  to  have  been  their  parishioner,  and  that  fact, 
coupled  with  the  others  I  have  alluded  to,  is,  I  think, 
decisive  to  shew  that  he  had  acquired  a  settlement  as  an 
appreptice  m  that  parish. 


HoLROYD,  J.  concurred  (a). 


Order  of  Sessions  affiimed. 


(a)  Ahbott^C,  J.  was  sitting  at  Nisi  Prios;  and  U^iedbi^  J.  wssat 
the  Old  Bailey. 
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The  King  v.  The  Inhabitants  of  Bathwick. 

X  WO  Justices,  by  their  order^  removed  Phabe,  the  wife  Where  a  pan- 

of  John  Jacobs,  and  her  five  children,  from  the  parish  of  2Snge"J^dg|. 

Walcot  to  the  parish  of  Bathwick,  both  in  the  county  of  an  onstampt 

Somerset.    On  appeal  the  Sessions  quashed  the  order,  Qient :  l^d 

subject  to  the  opinion  of  this  court  on  the  following  that  the  Scs- 

■^  sions  might 

case : —  look  at  it  to 

The  pauper's  husband,  John  Jacobs,  took  of  John  Hill  J^.i3t?thi^ 
a  cottage^  No.  I,  Argyle  Place,  in  the  parish  of  Bathwick,  premises  in 
and  lived  in  it  with  his  fomily  from  about  the  middle  of  SrSrtodeiter- 
October,  1819,  until  the  21st  December,  1821.    He  paid  mine  upon  the 
the  whole  rent,  amounting  in  all  to  29^*,  in  the  following  of  parol  e?i- 

manner :— On  the  8th  January,  1 820,  three  pounds  were  denceuponthe 

•^  '  '^  same  subject, 

paid  for  rent  up  to  the  2 1st  December,  and  the  remamder  with  a  view  to 

by  quarterly  payments  of  3/.  5s.  each.    The  rent  was  JJl*^p[jJj,'^J|f  a 
generally  received  by  Charlotte  the  wife  of  John  Hill,  contractwhich 
and  the  receipts,  duly  stampt,  hereinafter  set  out,  were  ^  settlement, 
lelivered  by  her  to  John  Jacobs  or  his  wife  at  the  time  0«^«»  Whe- 
:he  rent  was  received.   Charlotte  Hill  could  neither  read  but  an  express 
lor  write,  nor  did  it  appear  by  whom  the  severtt  receipts  fj?°??^'  V 
were  written.    The  former  tenant  of  the  cottage  died  house  for  a 
ihortly  after  Michaelmas,  1819,  soon  after  which  a  con-  "^^^^^J^ 

/ersation  took  place  between  John  Hill  and  John  Jacobs  quisites  of  the 
1   ^'       ^      1      .  1  •  1      I  .     .      statute  59  G. 

relatmg  to  the  terms  upon  which  the  cottage  was  to  be  3,  c.  50. 

taken,  which  were  afterwards,  and  before  Jacobs  took 

possession,  reduced  into  writing  in  the  following  form : — 

^  I  John  Hill  do  hereby  agree  with  Mr.  Jacobs  to  let 

bim  that  cottage  or  tenement,  being  No.  1,  in  Argyle 

Place,  at  per  week,  the  sum  of  5s. ;  the  rent  to  commence 

on  Wednesday  next.   John  Hill.   John  Jacobs.  October* 


The  King 
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1824.       6th,  1819*"    This  paper  was  not  stampt  uor  offered  in 
evidence,  but  was  produced  by  Charlotte  Hill,  in  whose 
custody   it  had  been  kept,  and  was  inspected  by  the 
The  court  to  see  to  what  it  referred.     Neither  Charlotte  Hill, 

Inhabitants 

of  Bathwick.  nor  (he  pauper,  knew  of  any  fresh  agreement  after  the  cot- 
tage was  first  taken.  John  Hill  died  between  the  months 
of  Jpril  and  July,  1820.  John  Jacobs  had,  before  the 
removal  of  the  pauper  and  family,  absconded  and  left 
them  chargeable  to  the  parish  of  Walcoi,  and  the  panper 
had  not  seen  him  for  a  year  before  the  time  of  hearing 
the  appeal.  Every  other  requisite  to  the  validity  of  the 
removal  and  of  the  settlement  in  Bathtvick,  as  well  under 
the  Stat.  59  Geo.  3.  c.  50.  as  otherwise,  was  established, 
except  the  bon^  fide  hiring  of  the  house  for  the  term  of 
one  whole  year ;  and  whether  the  court  of  Quarter  Se»- 
sions  ought  to  have  decided  that  this  was  established  bj 
tlie  facts  above  stated,  is  the  question  for  the  opinion  of 
the  Court. 

Schedule  of  the  receipts  referred  to  in  the  case: — 

Received  of  Mr.  Jacobs  the  sum  of  3/.  for  rent  dueoo 
the  21st  d^y  of  December  last  past,  by  me  John  Hill. 
January  8th,  1820. 

Received  of  Mr.  Jacobs  the  sum  of  3/.  5s,  for  one 
quarter's  Yent  due  at  Lady  day  last,  by  me  John  HUL 
April  17th,  1820. 

Received  of  Mr.  Jacobs  the  sum  of  3/.  5s.  for  one 
quarter's  rent  due  at  Midsummer  last.  Charlotte  Hii 
July  27th,  1820. 

November  2d,  1820.  Received  of  Mr.  Jacobs  tkc 
sum  of  3/.  5s.  for  one  quarter's  rent  due  at  Mickmimi 
last.    Charlotte  Hill. 

December  2l8t,  1820.  Received  of  Mr.  Jactibs  4e 
9um  of  3/.  5s.  one  quarter's  rent  due  St,  Thomai  i» 
test.    Charlotte  Hilt. 


The  King 
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Received^  £lst  July^  1821,  of  Mr.  Jacobs,  Si.  Ss.  for 
one  quarter'8  rent  due  Midsummer  last     C.  Hill. 

Received  of  John  Jacobs  the  sum  of  31.  5s.  for  one 
quarter's  rent  due  this  day,  29th  September,  1821,  by         '^**« 

g~^     TT'vv  INHABITANTS 

C  xiil/.  of  Bathwick. 

Erskint  in  support  of  the  order  of  Sessionv.     By  the 
59  Geo.  3.  c.  50.,  in  order  to  gain  a  settlement  by  renting 
a  tenement^  there  must  be  a  bon&  fide  hiring  of  the 
premises  for  the  term  of  one  whole  year.    The  case  finds 
that  every  requisite  of  the  statute  was  complied  with, 
except  the  bon&  fide  taking  of  the  house  for  a  whole 
year;   and  the  question  is  whether  the  Sessions  have 
properly  drawn  a  conclusion  against  a  yearly  tenancy. 
In  any  view  of  the  case  it  is  clear  that  the  Sessions  have 
drawn  the  right  conclusion.     First^  it  being  proved  that 
the  terms  on  which  the  pauper's  husband  originally  took 
the  tenement,  were  reduced  into  writing,  it  was  not  com- 
petent for  the  Sessions  to  go  into  presumptive  evidence 
of  the  hiring,  so  as  to  constitute  a  tenancy  within  the 
meaning  of  the  statute,   because  the  court  could  not 
raise  a  presumption  where  the  fact  of  an  existing  agree- 
ment was  proved  (a).     Second,  supposing  the  inadmissi- 
bility of  the  agreement  for  want  of  a  stamp  would  let  in 
presumptive  evidence,  still  such  evidence  would  not  be 
sufficient,  because  since  the  statute,  presumptive  tenan- 
cies cannot  be  supported ;  an  actual  taking  for  a  year  is 
required,  '^  any  thing  in  any  act  or  acts,  or  any  construc- 
tion of  or  implication  from  any  act  or  acts,  or  any  usage 
or  custom  to  the  contrary,  in  any  wise  notwithstanding :'' 
and  Third,  admitting  that  evidence  of  a  presumptive  te- 
nancy might  be  received,  still  the  evidence  in  this  case  re- 
buts that  presumption .  The  occupation  commenced  in  the 

(a)  See  2  B.  &  A.  478. 
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middle  of  a  quarter,  and  thereforei  in  point  of  law,  the 
tenancy  would  not  commence  until  Christmas,  18iy,  and 
^.  in  fact  ended  at  Michaelmas  day,  1821.     There  was  uo 

The         proof  of  any  notice  to  quit,  and  the  language  of  all  the 
of  Bathwick.  receipts  after  the  first,  imports  only  a  quarterly  taking, 
because  they  all  speak  of  rent  '^  due"  at  a  particular  quar- 
ter. In  the  case  of  a  tenancy  from  year  to  year,  there  must 
be  half  a  year's  notice  to  quit  at  the  end  of  a  year,  Rigkt  t. 
Derby  (a),  and  on  a  quarterly  letting,  to  quit  at  a  quarter's 
notice,  the  quarter  must  end  with  a  year  of  the  tenaucy,Doe 
v.Donovanib).  Here  the  commencement  of  the  occupation 
is  in  the  fraction  of  a  quarter,  and  the  first  payment  i» 
for  less  than  a  quarter,  and  consequently  repels  the  pre- 
sumption of  an  agreement  for  a  tenancy  from  Michaelmas^ 
18 19.     Where  a  tenant  entered  in  the  middle  of  a  quar* 
ler,  and  afterwards  paid  from  that  time  to  the  begimiiDg 
of  a  succeeding  regular  quarter.  Lord  EUenborough,  C.J. 
held  that  the  tenancy  commenced  from  the  quarter  succeed* 
ing  his  entering.    Doe  v.  Johnson  (c).    Here  there  was  do 
proof  of  notice  to  quit,  nor  of  a  quitting  at  the  end  of  tlie 
year,  and  therefore  every  circumstance  in  the  case  rebots 
the  presumption  of  a  yearly  taking  and  renUng.     Rex  ▼« 
Pendleton  (</)  is  an  authority  for  shewing  that  the  Ses- 
sions might  look  at  the  unstampt  agreement  set  out  ia 
this  case,  in  order  to  guide  them  in  receiving  other  evi- 
dence as  to  the  nature  of  the  contract  betwen  the  parties, 
although  it  could  not  be  received  as  evidence  of  tke 
agreement  itself.     The  agreement,  could  it  have  been 
received,  would  have  put  the  question  completely  out  of 
doubt,  because  it  would  shew  a  letting  by  the  week;  bsi 
independently  of  any  consideration  of  the  agreement,  the 
circumstances  of  the  case  justify  the  conclusion  dra^ 
by  the  Sessions.    It  was  their  peculiar  province  to  diaw 

(a)lT.R.  159.  (c)6E8p.  10."  I 

{b)  1  Taunt.  555.  (rf)  15  Eas^  449. 
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be  conclusion  from  the  facts  (a),  and  having  drawn  the 
ight  conclusion,  the  order  must  be  aflSrmed. 

Jeremy,  on  the  same  side,  was  stopt  by  the  Court.  «  ^^ 
[Abbott J  C.J.  Can  we  raise  an  implication  of  hiring  for  of Bathwick, 
a  year,  by  the  payment  of  rent,  when  we  are  in  a  state  of 
absolute  uncertainty  as  to  what  the  agreement  is  ?  If  we 
read  the  written  contract,  it  is  a  weekly  hiring ;  but  if 
we  are  not  at  liberty  to  read  it,  can  we  say  that  it  is  any 
thing  but  a  presumptive  hiring ;  and  then,  is  it  a  hiring 
in  compliance  with  the  statute  ?  We  will  hear  the  other 
side.] 

C.  F,  Williams  and  Moody,  contr^  The  insertion  of 
the  unstampt  agreement  into  the  case,  after  the  Sessions 
had  decided  that  it  was  inadmissible  in  evidence,  is  rather 
<n  anomalous  proceeding,  and  cannot  fail  to  have  an  in- 
flnence  in  the  decision  of  this  question,  which  ought' to 
be  considered  as  if  no  such  agreement  had  ever  existed. 
[Abbott,  C.  J.  The  Court  has  a  right  to  know  that  such 
s  paper  was  produced,  although  inadmissible  in  evidence 
for  want  of  a  stamp.  Bay  ley,  J.  When  a  case  is  before 
*  judge  and  jury  at  Nisi  Prius,  the  judge  has  a  right  to 
look  at  a  paper  produced,  though  not  admissible  in  evi- 
<ieQce,  in  order  that  he  may  see  how  far  parol  evidence 
afterwards  offered,  may  be  received  or  rejected.  The 
Jnstices  at  Sessions  fill  the  double  character  of  judges 
VKi  jurors,  and,  in  their  character  of  judges,  they  have  a 
>^ht  to  look  at  a  paper  of  this  description,  and  remit  it 
to  as  in  their  double  character.  In  our  character  of 
P%e8  only,  have  we  not  a  right  to  see  the  paper  also  ?] 
Admitting  that  the  Court  has  a  right  to  see  the  paper, 
*^l,  as  it  cannot  be  acted  upon  as  legal  evidence,  it  must 

^  (c)  Rejr  V.  Maiditane,  13  East,  550.  9ad  see  the  ohserYations  of 

'^  Blanc,  J.  in  that  case. 
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be  taken  to  be  an  instrumenty  the  contents  of  which  are  an- 

known,  and  consequently  it  is  left  open  to  the  Court  to^ 

The  King     termine,  as  matter  of  presumption  arising  from  odier  evi- 


V, 


The         dence,  what  the  relation  between  the  parties  was  in  pomt  of 
ofBATHwicK.  1aw(a)*  {J^fiyl^Jff^*  Are  you  at  liberty  to  raise  a  presump- 
tion of  fact  dehors  the  written  evidence  ?]     If  there  ire 
circumstances  in  the  case  which  raise  a  presumptioo,  in- 
dependently of  the  original  agreement^  the  Court  will  gife 
effect  to  them  without  regard  to  any  other  evidence.  Now, 
assuming  that  the  written  agreement  imports  a  weekly 
hiring,  still  if  the  receipts  which  are  set  out  in  the  caw 
are  totally  repugnant  to  a  hiring  of  that  description,  the 
Court  will  not  presume  that  the  hiring  was  weekly,  but, 
on  the  contrary,  will  rather  conclude  that  it  was  yearly. 
It  may  be  true,  that  when  the  tenancy  originally  com- 
menced it  was  weekly,  but  non  constat  that  it  coDtiiiQed 
so.     The  Court  must  be  satisfied  by  the  clearest  evi- 
dence, that  the  holding  during  the  time  in  dbpute  was 
weekly,  for  otherwise  the  presumption  of  law  arisii^  frooa 
the  evidence,  is  that  the  hiring  was  yearly.    It  does  not 
follow  because  there  had  been  a  written  agreement  for 
a  weekly  tenancy,  during  a  certain  period,  that  it  con- 
tinued in  force  during  all  the  time  the  pauper's  hosband 
was  in  the  occupation  of  the  house.    The  £EK:ts  of  the 
case  raise  a  strong  presumption  that  the  original  agree- 
ment was  in  operation  for  a  definite  period,  at  the  end  of 
which,  a  new  agreement  was  entered  into.    The  receipti 
shew  that  there  was  a  yearly  tenancy  commencing  on  the 
21st  December y  1819|  after  which  time  there  were  qinr- 
terly  receipts,  respectively  stating  the  rent  to  be  doe  it 
the  regular  quarter  days.    The  first  receipt  is  for  die 
fractional  time  during  which  the  pauper's  husband  occu- 
pied, namely,  until  the  21st  December;  after  wUdi,  the 

.  (a)  See  JBftr  v.  CattUtm^  6  T.R.  3Sa  and  Biopener^.  Wrig¥f 
2B.&A.478.  ^ 
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pay  menu  are  regular  multiples  of  a  year^  until  the  tenancy 
ends  at  the  Michaelmas  quarter  in  1 82 1  •    In  Richardson 
V.  Langridge  {a),  CAambre,  J.  »ay«, "  if  the  lessor  accepts     ^^  ^  *^ 
yearly  rent^  or  rent  measured  by  any  aliquot  part  of  a         The 
year,  the  Courts  have  said,  that  is  evidence  of  a  taking  of  Eatkwick. 
for  a  year.    The  Courts  have  a  great  inclination  to  make 
every  tenancy  a  holding  from  year  to  year,  if  they  can  find 
any  foundation  for  it."    Here  all  the  admissible  evidence 
shews  a  yearly  tenancy^  and  therefore  the  Sessions  ought  to 
have  found  the  fact  of  a  bon&  fide  taking  for  a  year,  so  as 
to  confer  a  settlement.    As  the  Justices  have^ot  merely 
stated  a  conclusion  from  the  evidence  before  them,  but 
have  also  stated  the  premises  from  which  that  conclusipQ 
is  drawn,  this  Court  is  not  precluded  from  examining  the 
propriety  of  their  determination;  Rex  v.  Tedford(h)^ 
^  V.  fVhittkbutyic),  in  which  latter  case  Lord  Kenjfonp 
G«  J.  said,  '*  the  case  of  Rex  v.  Tedford  is  a  very  consi- 
derable authority  to  shew,  that  where  the  Sessions  state 
aB  the  facts,  as  well  as  their  determination,  we  are  not 
precluded  from  examining  the  conclusion  drawn  by  them 
from  the  facts."    Upon  these  authorities  it  is  clear,  first, 
^t  the  Court  will  feel  themselves  at  liberty  to  give  an 
opinion  upon  this  case ;  and  second,  that  that  opinion 
nittt  be,  that  the  Sessions  have  been  mistaken  in  point 
of  law,  and  consequently  that  their  order,  quashing  the 
order  of  removal,  must  itself  be  quashed.    They  cited 
Jioe  V.  Morris  (cQ,  and  Rex  v.  CasiletOH{e). 

Abbott,  C.  J, — ^This  case  arises  on  the  statute  59 
Geo.  3.  c.  50.  by  which  it  is  enacted,  that  no  settlement 
ahail  be  gamed  by  the  renting  of  any  tenement,  unless 

(a)  4  Taoot.  133. 
<>)  Borr.  8.  C.  57. 

(c)  6  T.  R.  464.  vide  Bex  v.  BrightkelnuUme,  ante,  voL  i.  74. 
-'tu  V.  North  CoHmgham^  ante,'  vol.  i.  398. 

(<0  13  East,  237.  (c)  Burr.  S.  C.  569. 
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there  be  a  bon&  fide  hiring  for  the  sum  of  «£lO  a  year,  at 
the  least,  for  the  term  of  one  whole  year.  The  quesboa 
^^'^^  is,  whether  we  can  now  tell  the  Court  of  Quarter  Ses- 
The         sions,  who  have  decided  that  there  was  no  such  hiring^ 

In  HABITAlfTS 

of  Bathwick.  ^^^  ^^y  ought  to  have  decided  that  there  was,  upon  the 

facts  which  they  have  set  forth  as  having  been  proved  in 
evidence.     I  am  not  able  to  say  that  they  ought  so  to 
have  decided.  I  -do  not  however  go  the  length  of  saying, 
that  if  they  had  so  decided,  I  should  have  felt  myself  at  li- 
liberty  to  reverse  their  decision,  but  I  cannot  say  diat  thej 
ought  so  to  have  decided.  Then  what  are  the  facts f  It  ap- 
peared that  the  original  hiring  of  the  cottage  was  under  a 
written  contract.   The  contents  of  the  contract  bebg  no- 
known,  are  we  to  say  that  it  did  not  embrace  the  whole  pe* 
riod  of  the  occupation  of  the  tenement  ?  There  is  certably 
no  direct  evidence  that  it  did  not;  and  without  direct  evi- 
dence to  the  contrary,  it  is  rather  to  be  presumed  that 
the  contract  under  which  the  occupation  commenced, 
continued  to  the  end  of  the  tenancy.    What  can  we  sup- 
pose the  contract  to  be,  without  regard  to  the  agreement? 
Consistently  with  the  evidence  it  may  have  been  a  coo- 
tract  for  a  weekly  tenancy.    Although  the  sums  paid  are 
not  exact  multiples,  at  so  much  per  week,  yet  they  come 
so  near,  that  the  parties  might  agree  so  to  treat  tbeoi' 
But  I  cannot  say,  upon  this  evidence,  that  the  contract 
was  not  this ;  that  the  pauper's  husband  should  {my  5/* 
for  the  broken  period  up  to  the  21st  December,  {St 
Thomas's  Day,  and  which  I  take  to  be  one  of  the  usual 
quarter  days  in  that  part  of  the  country,)  and  so  accooDt 
for  his  rent  every  quarter-day  afterwards  by  paying  3i.5J. 
Not  being  able  to  say  that  such  was  not  the  cootiac^ 
(and  if  it  was,  certainly  no  settlement  Would  be  gained,) 
I  cannot  say  that  the  Sessions  ought  to  have  decided 
otherwise  than  they  have  done. 

Bayley,  J.— The  burthen  of  proof  lay  in  this  case 
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upon  the  removing  parish.    It  was  for  them  to  makct       1824. 
out  to  the  satis&ction  of  the  Justices,  that  there  was  a     j^  ^^^^ 
yearly  hiring.     If  the  Sessions  were  in  doubt,  they  have  v. 

done  right  in  quashing  the  order  of  removal;  and  we  are  Ivbabitavts 
not  at  liberty  to  say  they  have  done  wrong,  unless  we  ®f  Bathwic*. 
can  take  upon  ourselves  to  decide,  that  they  were  bound 
to  hold  that  there  was  a  yearly  hiring.  In  the  first  place 
the  Sessions  were  at  liberty  to  look  at  the  written  con- 
tract or  not,  according  to  circumstances.  They  were 
not  at  liberty  to  act  upon  it  as  evidence  if  it  was  not  ad- 
missible, but  if  it  related  to  the  premises  in-question,  they 
might  look  at  it  if  they  thought  proper.  It  appears  from 
the  evidence  in  the  case  that  there  was  a  written  con- 
tract applicable  to  a  tenancy  between  the  parties  which 
was  not  admissible  for  want  of  a  stamp.  As  soon  as  the 
fact  is  established  that  there  is  a  written  contract,  or  so 
long  as  it  remains  even  in  dubio  whether  such  a  contract 
exists,  all  parol  evidence  must  be  entirely  excluded. 
That  has  been  decided  over  and  over  again.  It  was  so 
decided  in  Rippener  v.  Wright  (a) ;  and  I  remember,  in 
the  case  of  an  action  for  use  and  occupation  tried  before 
hordEldon  in  C.  P.  when  it  appeared,  on  cross-exami- 
nation, that  there  was  a  written  agreement  between  the 
parties,  which  was  not  produced,  his  Lordship  direct- 
Mi  a  nonsuit.  But  if  we  look  at  the  written  contract, 
Mrhich  we  are  at  liberty  to  do,  with  a  view  of  interpretmg 
the  effect  of  the  rest  of  the  evidence,  then  we  see  that  it 
18  a  hiring  at  five  shillings  per  week,  evidently  shewing  a 
nreekly  hiring.  What  is  the  effect  of  the  receipts  givea 
in  evidence  i  It  is  perfectly  consistent  with  them  that 
the  hiring  might  have  been  weekly,  but  that  the  rent  was  ^  ^-' 

to  be  paid  quarterly.  The  first  receipt  certainly  shews 
a  variation  from  the  terms  contained  in  the  written  agree- 
ment, because  according  to  that  there  was  only  a  period 

(a)  2  B.  &  A.  4rS. 
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1824.       of  eleven  weeks  from  the  time  it  bears  date  until  the  2l9t 

tfj^^^]£^o     December,  which  would  make  55s.  as  the  sum  due, 

^'  though  the  sum  paid  was  in  fact  60s.    There  might  hare 

IVHABiTAMTt  bccn  some  reason  or  other  for  this  deviation  from  the 

of  Bathwick.  ^rins  of  the  written  contract^  which  we  cannot  discover, 

and  with  respect  to  which  we  are  at  least  left  in  doubt 
The  parties  might  have  some  particular  object  m  view 
in  making  that  arrangement  as  to  the  broken  qtuurter; 
but  however  that  may  be,  I  am  by  no  means  prepsml 
to  say  that  the  Sessions  have  done  wrong  in  coming  to 
the  conclusion  which  diey  have  formed. 

HoLttOTB,  J. — I  am  of  the  same  opinion.  I  iiak 
that  no  evidence  was  admissible  at  the  Sessions  whick 
would  have  the  effect  of  contravening  the  terms  of  the 
agreement.  The  Sessions  were  at  liberty  certainly  to 
look  at  the  agreement,  but  only  for  the  purpose  of  see- 
ing whether  it  related  to  the  premises  in  question.  The 
agreement  being  inadmissible  as  evidence,  we  are  not 
supposed  to  know  its  terms,  nor  would  parol  evidence  of 
its  contents  be  admissible.  Undoubtedly  it  might  hife 
been  shewn  from  subsequent  acts  that  the  agreement 
bad  been  put  an  end  to;  but  there  is  no  evidence  to  tht 
effect  in  this  case.  There  is  nothing  in  the  receipts  to 
shew  any  variation  from  the  original  agreement.  With- 
out the  agreement,  it  is  impossible  for  us  to  say  whether 
it  was  a  weekly,  quarterly,  or  yearly  tenancy,  and  dicre- 
fore  we  cannot  say  that  the  Sessions  have  done  wrong  d 
holding  that  this  was  not  a  bonft  fide  hiring  for  a  jeir 
within  the  terms  of  the  statute. 

LiTTLBDALB,  J.  Concurred. 

Order  of  Sessions  confinaed. 
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The  King  v.  The  Aire  and  Calder  Navigation,    a  poor  nte, 

without  giving 
yj  a  specification 

UPON  the  hearing  of  an  appeal  at  the  Sessions  for  the  of  the  proper- 
West  Riding  of  the  county  of  York,  of  the  undertakers  Jj/j^rtJ*? 
of  the  jiire  and  Calder  Navigation,  against  a  rate  or  as-  rated,  is  bad; 
sessment  made  for  the  relief  of  the  poor  of  the  township  ^h^p^  gnder 
of  CaUleford  in  the  said  Riding,  bearing  date  the  11th  the  head  ^oo- 
March  last,  it  was  ordered  that  the  said  rate  or  assess-  names  only  of 
ment  be  confirmed,  subject  to  the  opinion  of  this  Court,  ^S**^^*^ 
as  to  the  following  point.    On  the  rate  in  question  being  given,  with 
produced,  it  appeared  that,  as  far  as  it  related  to  die  as^menu 

^pellants,  it  was  as  follows :  opposite  their 

names  respec- 

'^  The  undertakers  of  the  Aire 
and  Calder  Navigation,  as  occu- 
piers of  so  much  of  the  land  which 
CQjDStitutes  the  bed  of  the  river^tre, 
covered  with  water,  as  lies  in  the    £.    «.   d.    £•  s.  d.. 
township  of  Ctf5//e/brd  in  the  West  156    5    0  |  15  12  6. 
Riding  of  the  county  of  York;  and 
also  as  occupiers  of  so  much  of 
the  ground  as  is  used  for  a  towing 
|»ath  for  the  said  river,  and  is  with- 
in the  said  township." 

But  with  respect  to  all  the  other  individuak  charged 
thereby,  it  altogether  omitted  to  state  the  property  m 
respect  of  which  they  were  rated.  The  first  of  these 
assessments  was  as  follows :  ^ 

Occupier.  Rate.  Assessment. 

Asbton,  Joseph      -      «£  1     8    9    -    -    0    2  10 
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And  all  the  other  assessments  were  exactly  in  a  aim'ilar 
form.    The  appellant's  counsel,  upon  this,  objected  that 
9.  the  rate  ought  to  be  quashed,  inasmuch  as  this  mode  of 

"^d  r^'**  assessment  was  insufficient,  it  not  appearing  by  the  rate 
Navigatiov.  in  respect  of  what  property  the  other  individuals  rated 
were  assessed,  and  that  the  appellants  were  thereby  pre- 
vented from  instituting  any  comparison  as  to  the  relatife 
value  of  that  property  by  their  own.  This  objectioa 
was  specifically  pointed  out  by  the  notice  of  appeal. 
The  Sessions,  however,  overruled  this  preliminaiy  ob- 
jection, subject  to  the  opinion  of  this  Court  (a). 

Blackbume  and  Bland,  in  support  of  the  order  of 
Sessions.  The  objection  to  the  form  of  this  rate  is  on- 
tenable.  ^Abbott,  C.  J.  Must  not  the  rate  specify  the 
description  of  property  in  respect  of  which  the  occupier 
is  rated ;  house  or  land,  or  something  by  which  it  may 
be  ascertained  whether  he  is  properly  rated  f]  The  word 
'<  occupier  "  signifies,  ex  vi  termini,  real  property.  The 
rate  shews  that  it  must  be  real  property  for  which 
the  party  is  assessed,  or  it  amounts  at  least  to  a  suf- 
ficient general  description  of  the  property  io  respect 
of  which  the  party  is  rated.  A  book  is  kept  by  the 
overseer  of  the  poor,  which  is  open  to  the  inspection  of 
every  inhabitant,  so  as  to  enable  him  to  ascertain  for 
what  his  neighbours  are  rated,  if  any  further  informatieo 
be  desired.  But  sufficient  appears  here  to  enable  eveij 
person  who  is  dissatisfied  with  the  rate  to  appeal  to  the 
Sessions  for  any  objection  thereto.  The  statute  43  Elii- 
c.  2.  directs  no  particular  form  in  which  the  occupier 
shall  be  rated.    All  that  it  directs  is  that  the  overseen 


\ 


(a)  There  was  another  point  reserved  by  the  Sessions  as  to  the 
rateability  of  the  Aire  and  Calder  navigation ;  but  as  the  decitioo  of 
the  Court  was  founded  upon  the  form  of  the  rate,  it  is  onneoesiarr 
CO  set  out  that  part  of  the  case. 
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ball  raise,  weekly  or.  olberwise,  by 'taxation  ol  every  * 

abitant,  &c.  add  every  occupier  of  lancb,  houses^  Su:.     The  Kmo 

onvenient  stock  of  flax,  hemp,  &c.  to  set  tbe  poor  on  *    y^^  j^^^^ 

rk."    In  Rtx  v.  Bright  man  (fl)  the  word  ^  occnpier ''   and  C  alder 

i  hdd  to  imply  real  property';*  and  therefore  it  should 

m,  according  to  that  decision,  that  the  word  **  occn* 

r''  imports  not  only  a  sufficient  description  of  the 

son  rated,  but  the  property  in  respect  of  which  he  is 

3d.    In  this  particular  towitthip  no  difficult  whatever 

\  arise,  because  the  rate  is  ^inade  half  yearly,  and  is 

ject  to  the  investigation  of  the  justices  before  it  is 

»wed,  and  therefore  the ;  inhabitants  have  every  means 

knowing  and  judging  whether  the  rate  is  properly 

imated.    [Abboitp  C.  J.  The  case  does  not  state  that 

rate  book  is  kept  half  yearly^  or  that  it  discloses  every 
mge  of  property  which  td(es.J>lace  in  the  township^-— 
yieyf  J.  For  any  thing  that  appears,'  this  rate  may  be 
de  upon  a  valuation  of  property  taken  twenty  years 
u — Abbott  J  C.  J.  It  is  consistent  with  the  statement 
this  case  that  the  overseers  of  the  township  may  be 
petual,  and  a  perpetual  overseer  is  not  bound  to  shew 

parish  books.  Every  man  has  a  right  to  know  in 
Bt  respect  his  neighbour  is  rated,  for  the  purpose  of 
ertaining  whether  he  himsdf  is  properly  rated.]  He 
y  have  a  copy  of  the  rate  at  a  given  price.  [Abbott^ 
J.  Still  a  rate  in  this  form  would  give  him  no  in- 
nation.  In  this  rate  Joseph  Ashion  is  rated  at  so 
cfa  as  an  occupier.  Suppose  he  is  under  rated,  what 
sns  have  his  neighbours  of  knowing  whether  he  is 
id  for  a  dwelling  house  only,  or  for  a  dwelling  house 
I  field  together  i  He  may  be  rated  for  saleable  under- 
od,  for  any  thing  we  know.  It  b  said  that  a.  book  is 
It,  but  unless  the  case '  shews  the  existence  of  such 

(a)  8  Mod.  38.  3  Burr.  1062. 
/OL.    11.  Z 
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a  book,  there  is  no  authority  to  compel  the  inspection  of 
it}    This  form  of  irate  prevails  aknoat  througbont  the 
V,  whole  coun^  of  York,  and  has  received  the  sanctioQ  of 

nd  C^L^'^     the  magistFateh,  who  are  the  most  competent  judges  upon 
Navigation,  such  subjects*    If  this.  Goort  should  be  qf  opinion  that 
this  is  an  impropisr  form, of  rate,  it  urill  open  a  wide  door 
to  litigation  and  produce  an  innumerable  number  of  ap- 
peals at  the  Sessions ;  for  if  there  should  be  by  any  acci- 
dent a  misdescription  of  the  property  Fated,  it  maybe 
open  to  objection,  and  afford  a  ground  of  appeal.    Mo 
act  of  parliament  has  provided  in  what  form  the  rate 
shall  be  made,  and  therefore  it  must  be  left  to  the  ditcrs- 
tion  of  the  justices.  .'  The  kst  statute  upoa  this  solject 
only  mentions  the  sum  of  money  ior  whidi'  the  pv^  ii 
to  be  rated,  but  makes  no  allusion  to  the  form  in  wUck 
the  rate  is  to  be  made.    Thia  is  a  mere  tachnkad  objcc- 
lion,  and  ought  pot  ^ouprevaiL-  [Bey&y,  J..  I.doaot 
think  it  is  a- technical  objectiqni^    The  form  inwiiieh  tkb 
rate  is  made  may  mislead  pasties,  and  induce  them  to  ap- 
peal, which  they  would. not  do  if  they  knew  the  truth  of 
the  case,  and  were  fully  informed  of  Ae  descriptioii  of 
property  rated.    This  rate  gives  no  informatioo.tQany 
body.    I  see  Joteph  Aihton  rated  at  1/.  8s.'  9dL  and 
assessed  at  ^.  10c/..   This  gives  no  mfbrmatioa;  it  maj 
be  for  a  cottage  and  a  dose  of  land  which  he  occupied 
kst  year;  but  until  the  appellant  goes  to  the  SSteknu 
he  cannot  ascertain  what  thd. fact  really  is.    If  thatio- 
fbrmation  was  given  in  the  first  instance  he  piobabi; 
would  not  trouble  himself  with  an  appeal.]    This  rate  is 
copied  from  the  fonn  given  in  Burn's  Justice,  and  Im 
been  filled  up  according  to  the  directions  there  gives. 
lAbboit,  C.  J.  I  have  not  the  latest  edition  of  Acre'' 
Justice,  but  m  the  edition  published  by  Mr.  ChUwfli 
in  1820  (a),  it  is  said  that  the  form  of  the  rate  may  be  to 

(a)  Vol.  iv.  p.  98. 
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the  following  effect ;  and  then  there  are  columns  beaded* 
in  thb  manner,  **  Names  of  Oconpiers,^  **  Description     J^^T^ 
of  die  Premises    they  hoM/'    '^  Annual   value/'    and  v. 

"  Sum  aasessed  six-pence  the  pound."]  and  Caldwi 


NAViOATnm^ 


Scarkit,  Tindal,  and  £.  Alderson,  contr^  were  not 
heard* 

Abbott,  C.  J. — ^I  am  of  opimon,  for  the  reasons 
already  intimated,  that  the  form  of  this  rate  is  insufficient, 
and  cannot  be  supported.  I  am  sorry  to  hear  that  die 
practice  of  rating  in  this  form  prevails  so  generally  in  the 
county  of  York,  because  it  b  pregnant  with  a  great  deal 
of  inconvenience,  and  must  lead  to  great  litigation.  I 
have  always  conceived  that  every  rate  pointed  out  and 
specified  the  description  of  property  rated,  as  it  certainly 
ought  to  do.    The  order  of  Sessions  must  be  quashed. 

Bayley,  J. — Many  questions  may  arise  from  the 
manner  in  which  the  thmg  is  specified,  which  is  the  sub- 
ject of  rate.  For  instance,  in  the  case  of  tolls,  the  prac- 
tice always  has  been  to  specify  what  description  of  tolls 
they  are ;  as  tolls  of  a  lighthouse,  and  so  forth.  There 
can  be  no  difficulty  in  specifying  the  nature  of  the  pro- 
perty, and  setting  down  the  name  of  the  occupier,  and 
where  he  can  be  found.  Nobody  knows  from  this  rate 
even  where  Joseph  Askton  lives. 

HoLROYD,  J. — ^The  statute  of  Elizabeth  does  not 
impose  a  rate  upon  the  occupiers  of  every  description  of 
real  property,  but  only  on  particular  descriptions,  as 
''  lands,  houses,  tithes  impropriate,  propriations  of  tithes, 
coal  mines,  or  saleable  underwoods."  Now  thu  rate 
only  describes  Joseph  Ashton  as  an  occupier.  He  may 
be  the  occupier  of  some  species  of  real  property  which 
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is  ik>t  the  subject  of  m  p6ar  rate.    There  are  some  spe- 

,^   -  cies'of  mines  whkh  are  not  rateable,  and  he  maybe 

The  Kivo  .  '  /    . 

V.  rated  for  property  of  that  description.  -  The  objectioo  is 

and  CaumLi   ^^^  ^®  ^^^^  ^^^  appear  to  be  the  occupier  of  any  thing 
Navioatiov.  rateable  under  the  statute  of  Elizabeth. 


Order  of  Sessions  quashed,  (s) 
(a)  LUtUdtUe,  J.  was  io  the  Bail  Court 


END   OF   EASTBR  TERM. 
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1824. 
TThe  King  v.  The  Inhabitants  of  Knaptopt.  ,-.    . 

Monday^ 
'^  ,  ,  J^ne  81. 

VVO  Justices,  by  their  order,  removed  Elizabeth  BuV'-  An  order  of 

^ity  single  woman,  from  the  parish  of  Gnmley  to  the  Sessions  uj^ 
ftrish  of  Knaptofi,  both  in  the  county  of  Leicester,  tween  two  pa- 
pon  the  trial  of  an  appeal  from  this  order  the  respon-  [^*  Se  tetdc- 
ents,  in  support  of  the  order,  proved  that  the  father  of  ment  of  pau- 
le  pauper  while  residing  in  the  respondents'  parish,  had  admissible  up- 

eceived  relief  from  the  appellant  parish  for  five  years  on  the  tnal 

*  ,         .  of  an  appeal 

^norto  1815.    The  appellants  then  offered  in  evidence  touching  the 
^  order  of  the  court  of  Quarter  Sessions  upon  an  ap-  ^^y'^l^g'tis 
^^1,  in  1815,  between  the  same  parishes  respecting  the  sister,  on  a 
^ttlement  of  a  brother  of  the  pauper,  by  which   an  Jh^poimat 

^fder,  adjudging  the  brother  to  be  settled  in  the  appel-  issue  was  pre- 
U  ..  ,     ,      rw,,.  ^'         ^       1^      .      cisely  the  sanae 

■^Qt  parish,  was  quashed.     This  was  objected  to  by  the  in  both  ap- 

Counsel  for  the  respondents,  and  rejected  by  the  Court.  P^** 

Another  order  was  then  produced,  whereby  the  pauper, 

Elizabeth  Burdett^  was  removed  from  Gumley  to  Mows* 

leif  in  1 822,  which  was  afterwards  quashed  by  consent. 

rbe  appellants  then  called  the  chairAian  of  the  court  in 

vpL.  II.  A  A 
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1815,  who  proved  that  his  notes  of  the  trial  were  de- 

_  stroyed,  and   that  he  did  not  remember  the  evidence. 

The  RisG 

V.  They  then  called  the  father  of  the  pauper,  and  asked 

,      ^°^  him  whether  he  was  a  witness  at  the  trial  in  1815.    To 

IVHABrTASTB 

of  KvAFTOFT.   this  he  answered  in  the  affirmative.     He  was  then  asked 

to  what  facts  he  was  then  examined.  This  was  objected 
to  by  the  counsel  for  the  respondents.  The  Court  thought 
that  the  question  was  not  relevant,  and  not  admissible; 
and  they  confirmed  th«  order  of  removal,  subject  to  the 
opinion  of  this  court  on  the  evidence  so  tendered  by  the 
appellants. 

S.  M.  PhillipSf  and  Humfrey,  in  support  of  the  order 
of  Sessions.      '^The  judgment  of  the  Sessions  in  the  for- 
mer appeal  was  not  admissible  in  evidence  on  the  hear- 
ing  of  the  present  appeal,  and  therefore  the  Justices 
have  done  right  in  rejecting  it.      The  rule  upon  this  sub- 
ject was  ably  laid  down  by  De  Grey,  C  J.  in  his  cel^ 
brated  judgment  in  the  Duchess  of  Kingston's  case  (a), 
and  has  been  invariably  adopted  and  acted  upon  by  all 
subsequent  judges.     He  says,   '*  From  the  variety  of 
cases  relative  to  judgments  being  given  in  evidence  m 
civil  suits,  it  seems  to  follow  as  generally  true,  that  the 
judgment  of  a  Court  of  concurrent  jurisdiction,  directly 
upon  the  point,  is  as  a  plea,  a  bar,  or  as  evidence,  con- 
clusive, between  the  same  parties,  upon  the  same  mat- 
ter, directly  in  question  in  another  Court:"  and  the  same 
principle  and  the  same   rule  appear,  with  still  greater 
force,  to  apply  to  judgments  in  the  same  Court  (b).  The 
evidence  rejected  in  this  case  does  not  come  within  the 
scope  of  that  rule,  for  it  was  not  ^  directly  upon  the 
point,"  nor  "  between  the  same  parties/'  nor  "  upon  the 
matter  directly  in  question.*'     The  same  point  was  not 

(«)  «0  IIo.  St.  Tr.  538.    .       (6)  Vide  Phil.  Ev.  248, 3^  ed. 
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m  issue  in  the  two  appeals,  for  the  former  was  to  try  the 

question  of  \ihere  the  brother  of  the  pauper  was  settled^ 

and  the  latter  was  to  try  where  the  pauper  herself  was 

settled.      If  it  had  been  received  it  would  have  been         The 

Xrbabitamts 
wholly  irrelevant  and  ineffective,  for  it  could  have  proved  of  Kn Af lovt.  * 

nothing  bearing  upon  this  case,  although  it  might,  and 

probably  would,  have  been  conclusive,  if  the  parties  to 

this  appeal  had  been  the  same  as  were  concerned  in  the 

former.     To  hold  such  evidence  admissible  under  such 

circumstances,  would  be  productive  of  great  inconve* 

nience  and  injustice,  for  it  would  be,  in  effect,  compel- 

ling  one  parish  to  try  the  question  of  their  own  rights 

and  liabilities  according  to  the  judgment,  or  the  ability, 

or  the  whim  of  another. 

Clarke  and  G.  Marriott^  contri.  What  w^uld  have 
been  the  effect  of  the  evidet^ce,  if  admitted,  is  not  no# 
the  question.  The  parties  to  the  two  appeals  are  vir^ 
tually  the  same,  and  the  question  at  issue  would  also 
have  ap|>eared  to  be  the  same,  if  the  evidence  had  beeh 
received*  [Bayley^  J.  The  question  of  the  admissibility 
of  the  judgment  may  stand  upon  a  very  different  footing, 
according  as  the  effect  of  it  was  to  quash  or  confirm  the 
order  of  removal.  Where  the  order  is  quashed,  the  re^ 
iBOvidg  parish  may  have  failed  from  want  of  evidence, 
and  may  be  better  furnished  upon  another  appeal.]  The 
object  proposed  in  tendering  the  judgment  in  evidence 
was  to  shew,  that  the  point  then  in  issue  was  precisely 
the  same  as  that  in  issue  in  the  former  appeal ;  that  the 
appeal  had  in  fact  been  once  already  tried  and  disposed 
of,  and  that  the  appellants  had  acted  against  good  faith  in 
seeking  to  try  it  again.  Then,  secondly,  the  question 
put  to  the  pauper's  father,  and  not  allowed  by  the  Ses- 
sions  to  be  answered,  was  a  perfectly  legal  question,  and 
was  also  calculated   to   shew  the  identity  of  the  two 

A  A  ^ 
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issues,  and   therefore    ought    to    have    been    allowed. 

Strutt  V.  Boviugdon{a)  and  Fooght  v.  Winch  {b). 
The  King 

V. 

The  The  Court  took  two  days  time  to  consider  the  case, 

Inhabitants  i  ,•  .  , 

of  Knaftoft.  itnd  judgment  was  now  delivered  by 

Baylby,  J.  (c) — ^I'wo  questions  were  rabed  for  our 
consideration   in   this  case.      First,  whether  the  prior 
order  of  removal,  and  the  judgment  of  the  Court  of 
Quarter  Sessions  quashing  the  same,  were  admissible  m 
evidence  in  the  present  appeal ;  and  second,  whether 
the  question  put  to  the  pauper's  father  and  interdicted 
by  the  Court,  ought  to  have  been  allowed  and  answered. 
The  order  of  removal  and  the  judgment  thereon,  were 
tendered  for  the  purpose  of  disproving  the  pauper's  set- 
tlemeut  in  the  respondent  parish :  the  question  put  to 
the  pauper's  father,  he  having  stated  that  he  was  exa- 
mined at  the  former  appeal,  was,  what  facts  he  had  there 
stated.     We,  who  heard  this  case  argued,  are  decidedly 
of  opinion  that  the  prior  order  of  removal  and  judgment 
were  not,  with  any  explanation,  receivable  in  evidence  on 
the  second  appeal.     The  prior  order  of  removal  was 
quashed.    That  may  have  been  done  upon  any  one  of 
three  grounds.     Either,  because  the  Sessions  were  of 
opinion  that  the  pauper  was  emancipated  and  had  ac- 
quired a  settlement  of  his  ovin;  or,  because  the  respon- 
dents were  not  then  in  a  situation  to  prove  the  father's 
settlement  in  the  appellant  parish ;  or,  because  the  appel- 
lant^ were  able  to  prove  a  settlement  of  his  elsewfaere. 
The  case  does  not  inform  us  on  which  of  these  grounds 
the  order  was  quashed,  but  it  is  conceded  that  it  was 

(a)  5  Esp.  N.  P.  C.  56. 

(A)  2  B.  &  A .  662.  See  S  Wils.  304,  2  Sir  W.  Bl.  830,  3  Burr,  m 
nnd  8  T.  R.  620. 
(f)  LiUledak^  J.  was  absent  Jfcj 
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quashed  upon  the  merits,  and  not  upon  any  point  of 
form.  If  we  believed  that  the  ground  of  the  judgment 
was  the  want  of  proof  of  the  father's  settlement  in  the 
appellant  parish,  and  had  then  thought  that  the  evidence  '^^^ 
ivas,  under  those  circumstances,  admissible,  we  should  of  KiiAPToFx 
have  sent  the  case  back  to  the  Sessions  for  further  expla- 
nation on  that  head ;  but  we  are  of  opinion,  that  under 
none  of  the  circumstances  supposed,  the  evidence  was 
admissible,  a^d  therefore  we  think  it  better  to  dispose  of 
the  case  in  its  present  shape.  As  a  broad  and  general 
proposition,  we  may  say,  that  the  order  of  removal,  con- 
firmed, or  reversed  upon  appeal,  or  acquiesced  in  with-r 
out  appeal,  is  receivable  in  evidence,  because  it  is  a  judg- 
ment of  law.  But  where,  and  under  what  circumstances, 
is  it  receivable  ?  '^Fliis  inquiry  is  answered  by  the  nile 
laid  down  hy  De  Grei/,  C.J.  in  the  Duchess  of  King-- 
8ton*3  case,  by  which  we  find  that,  to  make  the  order  re- 
ceivable, the  parties  in  the  case  must  be  the  same,  and 
the  point  in  issue  must  be  the  same  :  these  are  both  in-i 
dispensible  qualifications.  If  the  matter  in  issue  be  col- 
lateral or  incidental,  the  evidence  cannot  be  received. 
The  language  of  that  learned  judge,  as  applicable  to 
the  present  case,  is,  *'  that  a  judgment  directly  upon  the 
point,  is,  as  evidence,  conclusive  between  the  same  par- 
ties, upon  the  matter  directly  in  question.^'  Does  this 
case  fall  within  that  rule?  Is  the  matter  in  question  in 
the  second  appeal  the  same  as  that  in  the  former?  Is 
the  judgment  offered  in  evidence  in  the  second  directly 
upon  the  point  which  was  in  issue  in  the  former  ?  We 
think  not.  From  the  very  nature  and  substance  of  the 
order  of  removal,  it  is  merely  collateral  tp  the  issue 
raised  in  the  second  appeal.  By  the  original  order  an 
individual,  not  the  pauper  in  thia  case,  was  removed;  the 
question  to  be  tried  on  appeal  was,  where  his  settlement 
vas ;  the  judgment  decided  that  his  settlement  was  in  a^ 
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particular  parish.    That  was  the  point  there,  and  that 
was  the  matter  in  question  ;  but  it  is  not  so  here.    The 
early  case  of  Hatrow  v.  Ryslip  {a)  will  illustrate  this 
The  position.   The  case  was  this. — "A.  comes  into  UarroWf 

of  Knaftoft.  and  being  likely  to  become  chargeable,  was  removed  to 

Rjfslip:  Ryslip  appealed,  and  upon  the  appeal  A.  was 
adjudged  to  be  settled  at  Ryslip ;  afterwards  Ryslip  dis- 
covered that  Hendon  was  the  place  of  his  last  legal  set- 
tlement, and  sent  him  thither;  and  the  question  was, 
whether,  after  the  adjudication  upon  the  appeal,  Rydip 
was  not  estopped  against  all  the  world,  to  say,  that 
Ryslip  was  not  the  place  of  his  last  legal  settlement :  et 
per  HoltfC.J.f  '^  Ryslip  is  estopped  to  say  otherwise:  for 
if  Ryslip  had  not  been  the  very  place  of  his  last  legal  set- 
tlement, the  Justices  must  have  sent  him  back  to  Har- 
row, who  were  first  possessed  of  him,  for  that  reason, 
because  they  were  possessed  of  him,  and  he  did  not 
belong  to  Rt/slip.  And  now  this  is  in  effect  the  same 
question  again,  viz. — whether  he  belongs  to  Ryslip? 
which  question  has  been  already  determined  by  the  Jus- 
tices on  the  appeal,  who  have  adjudged  that  he  was  last 
settled  Rt  Ryslip."  The  report  goes  on  to  say, — "Af- 
terwards this  was  moved  again,  and  then  Holt  and  Gould 
held  the  adjudication  was  final  as  to  Ryslip  against  all 
persons  and  places,  because  the  point  of  his  settlement 
as  to  Ryslip  was  tried  in  the  appeal ;  but  as  to  Harrow 
(for  he  had  been  formerly  removed  by  them  to  HendoHj 
and  that  order  reversed)  they  were  at  liberty  to  send  him 
to  any  other  place,  and  were  not  estopped ;  because  the 
Justices  on  the  appeal  did  not  adjudge  him  to  be  settled 
at  Harrow,  though  they  adjudged  him  now  to  be  set- 
tled at  Ryslip ;  so  that  the  other  point  was  not  tried.'* 
The  language  of  the  Court  in  one  part  of  this  case  ap- 

(o)  Salk.  524.  Vide  Afi/nton  v,  Stony-Stratford,  id.  527. 
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piles  to  the  instance  where  the  order  of  removal  is  con- 
firmed, and  that  on  the  other  where  it  is  reversed,  and 
points  out  the  distinction  already  alluded  to  between  a  ^^ 

judgment  of  confirmation  and  one  of  reversal.     In  the  _      T**® 

.  Inhabitants 

latter  mstance  the  Sessions  do  not  find  where  the  pauper  of  Knaptoft. 
is  settled,  and  thus,  the  order  of  removal,  confirmed,  or 
unappealed  from,  is  conclusive  evidence  that  the  seUle- 
mentis  in  the  place  to  which  he  is  removed ;  reversed, 
it  is  conclusive  evidence  that  the  settlement  is  not  there ; 
^nd  beyond  this  point,  no  case  with  which  we  are  ac- 
quainted has  ever  yet  gone.    There  are,  undoubtedly, 
cases  which  shew  that  where  the  point  in  issue  is  de- 
cided, all  results  flowing  out  of  that  point  are  decided 
also ;  as,  for  instance,  that  a  wife's  removal  to  the  place 
of  her  husband's  settlement,  is  conclusive  to  shew  that 
that  is  bis  place  of  settlement.     But  no  case  has  ever 
gone  further  than  to  hold  that  the  point  decided  is  con- 
clusive upon  the  same  point,  and  therefore  receivable 
in  evidence ;  other  points,  collateral  or  incidental  to  the 
point  decided,  and  undetermined  by  it,  are  excluded  from 
its  operation,  and  canqot  be  proved  by  giving  the  point 
decided  in  evidence.     It  is  the  same  with  respect  to 
judgments ;  they  are  merely  evidence  of  the  point  de- 
cided.   It  is  admitted  that  the  pauper  has  no  settlement 
in  the  parish  to  wliich  he  has  been  removed,  unless  his 
father  has  acquired  a  settlement  there.   Then  the  father's 
settlement  was  a  question  which  came  in  incidentally, 
but  incidentally  only,  and  was  not  the  point  decided  by 
the  judgment  in  the  first  appeal,  which  consequently  was 
iiot  admissible  as  evidence  in  the  second.    For  these  rea- 
sons, we  are  of  opinion  that  the  order  of  Sessions  in  this 
case  was  right,  that  the  Sessions  properly  rejected  the 
evidence  tendered,  and  that  the  rule  for  quashing  their 
order  must  be  discharged. 

Order  of  Sessions  confirmed. 
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1824.  The  King  v.  R.  S.  Cooke. 

The  Court  will  INDICTMENT  against  Cooke  and  others  for  a  coospi- 
not^8lk)w  ad|^  ™^y>  *^  which  the  defendant  Cooke  pleaded  in  abatement 
abatement  to  as  follows ; — "  And  Richard  Stafford  Cooke,  Lord  S/fl/- 
for*a  mitdo^   fo''^*  Baron  Stafford,  who  is  indicted  by  the  name  of 

Bieanoar»when  Richard  Stafford  Cooke,\zte  of  the  parish  oi  Ca$tlechurtk^ 

once  pleaded,    .  r  o.    /••     ?  i  •     •  • 

to  be  amended.  ^^  ^he  county  of  btafford,  gentleman,  in  bis  own  person 

Pl^of  peer-  comes,  and  having  heard  the  said  indictment  read,  pray» 
ace  by  way 
of  abatement  judgment  of  the  said  indictment,  because  he  says,  that  go 

ment  foramis-  ^^®  ^^^  ^^  taking  the  inquisition  aforesaid,  and  long  before, 
demeanour: —  be  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
demurrer  for    L^d  Stafford,  Baron  Stafford,  and  the  state,  degree,  title 

not  shewing  in  ^nj  honour  of  Lord  Stafford,  Baron  Stafford,  on  the  day 
what  manner       ^,.         ..... 

defendant  de-  of  taking  the  inquisition  aforesaid,  and  long  before,  ba^ 

anTthat  he^*  *°^  enjoyed,  and  still  has  and  enjoys ;  and  this  he  the 
was  a  i>eer  of  said  Richard  Stafford  Cooke,  Lord  Stafford,  Baron  Slaf 
Kingdom.        f^^^9  **  ready  to  verify.     Wherefore,  &c»     Demurrer  to 

the  plea^  and  joinder  in  demurrer. 

The  Court  having  refused  to  quash  the  [Jea  upoQ 
motion  (a),  and  the  prosecutor  having  subsequently  de- 
murred to  it, 

Campbell,  in  Easter  Tqrm  last,^  moved  for  leave  to 
amend  the  plea,  sed. 

Per  Curiam.- — This  is  a  dilatory  plea;  a  mere  plea 
of  misnomer;  standing  upon  the  same  footing,  as .th^ 
common  pleas  in  abatement  in  civil  casea,  ^fmii  ^ 
never  allowed  to  be  amended.  It  go^s  ineilil^^la  tk 
description  of  the  defendant,  and  ei]|^ly  zvmnk,  tbe 

(<i)  Vide  ante,  174. 
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merits^  of  the  case.  The  indictment  must  be  tried  in 
the  same  form,  whether  the  plea  is  true  or  false;  If 
we  were  to  allow  the  defendant  to  amend,  we  should  in 
effect  be  trying  the  question  of  the  peerage.  No  in- 
stance can  be  found  in  which  such  a  permission  has  been 
g^ranted,  and  the  Court  will  not  depart  from  the  rule  laid 
iown  in  civil  cases,  not  to  allow  a  plea  in  abatement  to 
be  amended,  and  thereby  set  up  a  precedent,  which  would 
be  highly  dangerous  in  its  consequeifces. 


The  King 

IK 

Cqoke. 


Rule  refused. 


The  demurrer  was  now  argued  by. 


Talfovrdy  on  the  part  of  the  prosecution.  There  are 
two  objections  to  this  plea,  and  both  are  fatal.  First,  it 
does  not  shew  upon  the  face  of  it  that  the  defendant 
claims  to  be  a  peer  of  England  or  of  the  United  King- 
dom ;  and  second,  it  does  not  set  out  the  mode  in  which 
he  derives  his  claim.  First,  no  one  can  claim  to  be  a 
peer  of  the  realm  without  first  shewing  that  he  is  a  lord 
of  parliament :  Lord  Sanchar^s  case  (a) ;  and  2  Inst.  667, 
where  it  is  said  by  Lord  Coke,  **  all  dukes,  marquesses, 
earls,  viscounts,  and  barons  of  other  nations,  or  which  are 
not  lords  of  the  parliament  of  England,  are  named  armi- 
geri,  if  they  be  no  knights,  and  if  knights,  then  they  are 
named  milites."  The  plea  claims  the  title  of  *'  Baron 
Siafford,"*  not  Baron  of  Stafford,  and  therefore  does  not 
shew  that  the  title  is  taken  from  any  place  within  the 
United  Kingdom,  for  the  title  of  Baron  Stafford  may 
exist  in  some  other  country;  and  although  it  may  not  be 
jiecessary  to  shew  a  derivation  of  the  title //om  England, 
«Ull  it  is  necessary  to  shew,  what  is  certainly  not  shewn 


(a)  9  Rep.  1 17. 


The  King 

V. 

Cooke. 
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by  this  plea,  a  right  to  enjoy  the  title  to  England.  Aplet, 
similar  to  this,  has  indeed  been  held  sufficient,  withsat 
averring  that  the  defendant  was  Unas  Pariam  Regni  Ad- 
gliae;  Rex  v.  Knollys{a):  but  the  ground  of  that  decision 
was  that  the  plea  set  out  the  letters-patent  by  which  the 
peerage  then  in  question  was  created.     It  will,  perhaps  ^ 
be  said  that  as  there  is  in  the  statute  book  an  act  of  par — 
lianient(6)i  entitled  '^  An  act  for  the  restitution  in  bloo«i 
of  the  Lord  Stafford,**  the  Court  must  take  judicial  no* 
tice  that  "  Lord  Stafford,  Baron  Stafford/'  is  an  EnglisJk 
title;  and  that  so  the  plea  may  be  supported.     But  in  the 
first  place  that  was  only  a  private  and  personal  act,  there- 
fore the  Court  cannot  take  judicial  notice  of  it ;  aod  io 
the  second,  as  the  plea  does  not  shew  that  the  title  now 
claimed  is  the  same  as  that  mentioned  in  the  act,  tire 
Court  cannot  intend  their  identity.     The  distinctioos  be- 
tween   a  public  and  a  private  act  are  enumerated  b 
BtUler's  Nisi  Prius  (c),  and  this  act  does  not  ftossess  anj 
one  of  the  characteristics  there  attributed  to  puUic  acts. 
But  if  the  act  could  be  noticed,  still  it  does  not  respect 
the  same  title  which  the  defendant  claims,  for  the  act 
restored  the  party  to  the  title  of  Lord  Stafford,  aod  au- 
thorised him  to  bear  the  arms  of  the  Barons  of  Stafciri, 
whereas  the  defendant  claims   to    be   Baron  Stafori^ 
Secondly,  the  plea  is  bad  for  not  shewing  how  aod  by 
what  mode  the  defendant  derives  his  title.     There  are 
four  modes  of  doing  this;  by  writ,  by  letters-pateut,  by 
descent,  and  by  prescription.    The  first  of  these  wooM 
be  triable  by  record,  the  second  by  production  of  4e 
letters-patent,  and  the  third  and  fourth  by  the  coootiy; 
Rex  V.  Ktiollys,  and  the  authorities  diere  dted:  aiKi 
therefore  unless  the  mode  by  which  the  title  is  derived 
appears  upon  the  plea,  it  is  bad  for  uncertainty,  for  die 


(«)  1  Ld.  Ray.  10. 


(6)  1  Ed.  6. 


(c)  923. 
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prosecutor  cannot  possibly  ascertain  in  what  form  he  is 

to  take  issue  upon  it*     It  is  only  further  to  be  observed 

that  this  is  merely  a  dilatory  plea,  and  therefore  will  not  ^, 

be  viewed  with  favor  by  the  Court,  as  it  temls  to  a  delay       Qoo^?- 

of  public  justice. 

Campbell,  contri.  The  Court  will,  if  they  can,  give  a 
reasonable  intendment  to  the  plea,  and  so  cofastrued,  there 
18  enough  stated  upon  the  face  of  it  to  lead  them  to  the 
presumption  that  the  defendant  is  and  claims  to  be  a  peer 
ofEnglatul  and  of  parliament.  [Baylei/,  J.  May  he  not 
be  Baron  Stafford  of  Ireland^  or  of  any  other  country  ?] 
The  statute  1  Ed,  6.  proves  the  title  to  be  English,  and 
the  Court  will  not  go  out  of  their  way  to  infer  that  it  is 
foreign.  Without  the  statute  it  would  perhaps  be  difficult 
to  support  the  plea,  but  thus  aided  the  plea  is  clearly 
good.  If  the  I  Ed.  6.  is  a  public  act,  the  Court  will  look 
at  it  the  same  as  if  it  had  been  set  out  in  the  plea.  Hovt 
it  is  a  public  act.  All  acts  which  respect  the  govern- 
ment and  measures  of  state,  are  public  acts  :  that  is  the 
true  criterion.  This  act  touches  the  king's  prerogative ; 
It  affects  one  branch  of  the  legislature,  and  consequently 
all  the  peers  of  the  realm ;  and  as  such  it  is  a  publict  act, 
M  must  be  judicially  noticed  by  the  Court.  Then,  what 
u  the  operation  of  the  actf     It  restores  Lord  Stafford 

• 

10  blood ;  it  declares  that  he  shall  have  in  parliament  and 

• 

ui  other  places,  the  room,  name,  place,  and  voice  of  a 
baroo,  and  it  empowers  him  to  take  and  bear  the  arms  of 
^  Barons  of  Stafford.  In  judicial  proceedings  of  what- 
ever kind,  if  a  person  is  described  as  a  peer  by  a  title  of 
peerage  in  England,  he  must  be  considered  as  described 
^d  as  being  a  peer  of  England.    Such  is  the  description 

* 

^  this  act ;  the  baroney  of  Stafford  is  described  as  a 
Peerage  in  England,  and  therefore  the  person  so  alluded 
^0  must  be  taken  to  be  a  peer  of  lingland.     Neither  does 
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1824.  ^he  plea  present  any  difficulty  to  the  prosecutor  in  taking 
issue  upon  it,  for  the  act  shews  the  origin  of  the  peerage, 
which  can  have  come  to  the  defendant  only  by  descent; 

Cooke*  ^^^  therefore  it  was  not  necessary  to  aver  a  claim  by  de- 
scenty  and  the  plea  is  good  without  such  averment. 

Talfourd,  in  reply,  was  stopt  by  the  Court. 

Bayley,  J. — The  defendant  insists  that  he  is  not  pro- 
perly described  in  the  indictment,  but  if  the  indictment 
had  described  him  as  a  peer,  he  would  not  thereby  have 
been  entitled  to  claim  any  privilege  of  peerage.    The 
plea  tlierefore  is  a  dilatory  plea,  an  ordinary  plea  m 
abatement,  and  falls  within  the  rule  which  says  that  pleas 
in  abatement  to  writs  or  indictments  must  give  a  better 
writ  or  count,  and  must  be  certain  in  every  particular: 
consequently  the  defendant  was  bound  to  shew,  not  oolj 
that  he  had  the  right  to  a  peerage,  but  also  the  mode  br 
which  he  derived  that  right.      There '  are  many  good 
reasons  for  this  rule,  as  applicable  to  the  present  case. 
In  the  first  place,  the  prosecutor  has  a  right  to  take  issue 
upon  the  fact  of  peerage,  and  the  mode  of  trial  depends 
upon  and  varies  with  the  nature  of  the  claim.    If  the 
defendant  claims  to  be  a  peer  by  writ,  he  is  no  peer  until 
he  has  taken  his  seat  as  such,  and  that  fact  must  be  tried 
b^  the  record  of  parliament.     If  he  claims  by  patent,  the 
patent  must  be  produced,  and  then,  and  not  till  then,  hb 
title  is  complete.     In  such*  a  case  the  replication  would 
be  non  concessit,  and  that  issue  would  be  triable  by  (be 
patent  itself.     If  he  claims  by  descent,  or  by  prescriptidn, 
that  must  be  tried  by  a  jury.    The  difference  in  themode 
of  trial,  consequent  upon  these  different  species  of  claim^ 
shews  that  the  omission  in  this  plea  of  the  particular  mode 
in  which  the  defendant  claims*  his  title,  is  an  objectioftto 
the  substance,  and  not  merely  to  the  form  of  the  ploi 
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though  that  is  unnecessasy,  because  a  plea  in  abatement 
must  be  good  in  form  as  well  as  substance.     Then,  is  this 
<)bjection  obviated  by  the  statuteof  jE(/n7arJthe  Sixth?  I 
think  clearly  not.      The  defendant  styles  himself  Lord        Cooke. 
Stafford,  Baron  Staffordy  but  the  mere  calling  a  person 
a  lord  will  not  shew  him  to  be  a  peer  of  parliament,  as 
was  decided  in  Lovefs  case,  cited  in  the  Countess  of 
Ruiland^s  case  (a).     But  it  is  said  the  Court  must  pre- 
sume that  the  defendant  is  the  heir  male  of  the  person 
restored  to  the  title  of  Lord  Stafford  by  the  act.     If  the 
description  of  the  defendant  in  the  plea  were  the  same  as 
that  in  the  act,  which  it  is  not,  still  it  would  be  necessary 
for  him  to  aver  that  he  was  the  heir  male ;  and  looking 
at  the  act  and  the  plea,  before  the  Court  can  identify 
the  title  in  the  one  with  that  in  the  other,  they  jnust  pre- 
sume much  more  than  they  ought  to  do  in  favour  of  a 
plea  in  abatement.     There  may  be  other  Lords  Stafford* 
"  Lord  Stafford"  is  the  only  title  which  the  act  recites; 
for  though  it  declares  that  he  shall  be  a  baron,  it  does 
not  say  by  what  title.     It  empowers  him  to  bear  the  arms 
of  the  "  Barons  of  Stafford"  evidently  leading  to  the 
presumption  that  the  original  title  had  been,  not  Baron 
Stafford,  but  Baron  of  Stafford,    In  either  point  of 
view,  therefore,  this  plea  is  bad.     If  we  exclude  the  act 
from  our  consideration,  it  b  bad  for  not  shewing  how  the 
^tle  claimed  is  derived.     If  we  take  notice  of  the  act,  as 
a  public  act,  and  whether  we  can  or  cannot  do  so^  it  is 
i^ot  necessary  on  the  present  occasion  to  decide,  (and 
upon  that  point,  therefore,  I  express  no  opinion,)  it  is 
Equally  bad,  for  not  averring  that  the  defendant  is  the 
I^eir  male  of  the  person  restored  to  the  peerage,  by  the 
^t.    For  these  reasons  I  am  of  opinion  that  there  must 
he  judgment  of  respondant  ouster. 
Ho  LUG  YD,  J.  concurred  (6). 

Judgment  accordingly. 

(a)  6  Rep.  53.  {h)  LUthdalc,  J.,  was  absent. 
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Saturday,  SkINNERV  BucKEE. 

June  19. 

An  overseer      DEBT  upon  the  statute  55  G.  3.  c.  137,  for  peaalties. 
coaffVo°the      ^^  ^"^   Count  charged,  that  defendant,  on  &c.  was 
poor  of  his       overseer  of  the   poor  of  the  liberty   of  Saffron  Hill, 
name  of  ano-    Hatton  Garden ^  and  Ely  RentSj  in  the  county  of  Mtd- 
Ww^lir^t '    ^^^^9  ^"'y  appointed  in  that  behalf,  to  wit,  at  &c.,  and 
any  view  to      that  during  the  time  he  retained  such  appointment  as 
i^'noTusKleto  aforesaid,  to   wit,  on  &c.,  he  did,  in   his  own  name, 
the  penalties     provide,  furnish  and  supply  certam  goods,  to  wit,  coals, 
137.8.6.      '    f^^  ^6  us^  ^f  ^^^   workhouse  belonging  to  the  said 

liberty  for  which  he  was  so  appointed,  to  wit,  at  &c^ 
contrary  to  the  form  of  the  'statute,  Sec.,  by  means 
whereof,  Sic.  Second  count,  diat  defendant  did,  in  the 
name  of  a  certain  other  person,  provide,  inc.  for  defead" 
ant's  own  profit,  coals,  for  the  use  of  the  workhouse,  &£« 
Third  count,  that  defendant  was  indirectly  concerned  in 
providing,  &c.  for  defendant's  own  profit,  coals,  &c> 
Fourth  count,  that  defendant  was  directly  concerned  in 
providing,  &c.  coals,  8cc. ;  but  not  stating  for  defendant*! 
own  profit.  Fifth  count,  that  defendant  was  indirectly 
concerned  in  providing,  &c.  coals,  &c.  Sixth  coont; 
that  defendant  was  concerned  in  a  certain  contract  re- 
lating to  the  providing,  &c.  goods,  materials  and  provi' 
sions  for  the  use  of  the  workhouse.  At  the  trial,  before 
^6 Ao^^,  C.  J.,  at  the  adjourned  Middlesex  Sittings,  after 
last  MichaelmasTerm,  it  was  proved  that  the  defendant^ 
being  a  coal-merchant,  and  having  been  duly  appointed 
overseer  of  the  poor  of  the  liberty  in  question,  while  he 
continued  overseer  a  quantity  of  coals  was  supplied  to 
the  workhouse  in  the  name  of  one  Gauberi,  a  brother-in- 
law  of  the  defendant,  and  in  which  the  defendant  had  an 
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itercst.  There  was,  however,  no  direct  evidence  to 
bew  that  either  Gaubert  or  the  defendant  had  realised  a 
refit  from  the  coals,  and  the  learned  Judge,  being  of 
pinion  that,  unless  the  defendant  had  supplied  the 
oods  with  the  intention  of  obtainhig  a  profit  upon  them, 
ie  case  was  not  within  the  statute,  directed  die  jury  to 
nd  their  verdict  for  the  defendant,  if  they  were  satisfied 
pen  the  evidence  that  he  had  not  supplied  the  coals  with 
le  intention  of  obtaining  a  profit  upon  them.  The  Jury 
)UMd  for  the  defendant. 

Gufneyy  in  Hilary  Term  last,  obtained  a  rule  nisi  for 
new  trial,  upon  the  ground  that  the  learned  Judge  had 
lisdirected  the  jury  in  point  of  law,  against  which 

Scarlett  now  shewed  ^ause.  This  case  depended 
pon  the  construction  of  the  sixth  section  of  the  statute. 
Jnless  that  clause  comprehends  within  its  prohibition 
tie  buyer  as  well  as  the  seller  of  goods  supplied  to  the 
»Dor,  and  the  person  who  supplies  with  profit  as  well  as 
im  who  supplies  without,  it  does  not  affect  this  defend- 
nt.  Now  it  cannot  bear  such  a  construction.  Th6 
/ords,  "  for. his  own  profit,"  though  they  are  not  re- 
peated in  the  second  branch  of  the  section^  are  evidently 
itended  to  apply  to  every  part  of  it.  If,  therefore,  the 
efendant  had  supplied  the  'coals,  whether  in  his  own 
ame,  or  in  that  of  any  other  person,  at  their  original 
ost,  it  is  perfectly  clear  that  he  would  not  have  been 
able  under  this  act,  because  he  would  not  thed  have 
up  plied  them  ^'  for  his  own  profit."  Then^  neither  is 
e  liable  for  being  concerned  indirectly  or  directly  in  a 
ontract  for  the  supply  of  coals  by  another,  if  he  deiives 
o  profit  from  the  transaction  ^  for  it  would  be  absurd 
>  suppose  that  the  legislature  intended  to  subject  a 
erson  to  a  penalty  for  being  concerned  with  another, 
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1824.       directly  or  indirectly,  in  the  very  act,  which  it  is  evident 
he  may  do  in  his  own  person  without  incurring  any  re- 
r."""     sponsibility. 

BUCKEE. 

Gurhey,  contrt^.  The  clause  in  question  creates  two 
offences :  first,  the  supplying  provisions  for  the  use  of  the 
poor,  either  in  the  name  of  the  overseer,  or  of  any  other 
person ;  which  must  be  done  with  a  view  to  profit,  for 
there  the  words  ''  for  his  own  profit"  are  inserted ;  and 
second,  the  being  concerned^  directly  or  indirectly,  in 
supplying  provisions,  or  in  any  contract  relating  diereto; 
which  need  not  be  done  with  a  view  to  profit,  for  there 
the  words  '*  for  his  own  profit*'  are  oiBiitted.  What  was 
the  object  of  the  legislature  in  dius  varying  the  language 
of  the  act  i  Clearly  this.  That  although  a  person  who 
supplied  provisions  openly,  either  in  his  own  name  or  that 
of  another,  without  profit,  might  legally  do  so ;  yet  that 
he  who  was  secretly  concerned  in  supplying  provisions, 
or  in  any  contract  for  that  purpose,  might  be  liable  un- 
der the  statute,  even  though  he  acted  without  a  view  to 
profit,  as  having  had  recourse  to  a  species  of  conduct 
which,,  to  say  the  least  of  it,  is  extremely  suspicious. 

Abbott,  C.  J. — ^This  is  purely  a  questioa  of  lav 
arising  upon  the  construction  of  the  sixth  section  of  tbt 
very  wholesome  act  of  parliament,  the  55  G.  S.  c.  157- 
That  section  enacts,  *'  that  no  churchwarden  or  overseer 
of  the  poor,  either  in  his  own  name,  or  in  the  name  of 
any  other  person  or  persons,  shall  provide,  furnish,  or  sup- 
P'y>  fof*  *^  or  their  own  profit,  any  goods,  materiab,  or 
provisions,  for  the  use  of  any  workhouse,  or  otherwise, 
for  the  support  or  maintenance  of  the  poor  in  any  parish  or 
place  for  which  he  shall  be  appointed  such  churchwarden 

r  overseer,  during  the  time  which  he  shall  retain  such 
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appointment^  nor  shall  be  concerned  directly  or  indi- 
rectly in  furnishing  or  supplying  the  same,  or  in  any 
contract  or  contracts  relating  thereto,  under  the  penalty 
of  100//'  Now,  it  is  perfectly  clear,  upon  the  authority 
of  GibbSf  C.  J.,  in  the  case  of  Pope  v.  Backhouse  (a), 
that  ifthe  defendant  himself,  while  overseer,  bad  supplied 
all  the  provisions  consumed  in  the  workhouse,  at  their 
original  cost,  and  without  any  view  to  profit,  he  would 
have  committed  no  offence  within  the  letter  or  the  spirit 
of  this  section.  Then,  if  an  overseer,  supplying  the 
poor  of  his  parish,  in  his  own  name,  and  to  the  extent  I 
have  imagined,  would  not  be  liable  under  the  statute, 
because  he  gained  no  profit  by  the  supply ;  can  it  be 
argued  that  the  same  person,  by  being  concerned  directly 
or  indirectly  in  supplying  a  small  quantity  of  provisions, 
in  the  name  of  another,  without  profit,  would  be  liable  ? 
I  think  not ;  such  a  result  would  involve  a  manifest  and 
absurd  contradiction  in  the  act  of  parliament  itself.  It 
«eems  to  me,  therefore,  that  the  w'ords,  '^  for  his  own 
profit,"  must  be  understood  as  applying  to  the  whole  of 
this  section,  and  that  all  that  the  legislature  had  in  con- 
templation, was,  that  no  overseer  for  his  own  profit  should 
supply  any  provisions  to  the  poor,  either  in  his  own  or 
any  other  person's  name,  or  be  concerned  directly  or 
indirectly  in  any  contract  niade  for  that  purpose.  In 
this  view  of  the  statute  it  is  plain  that  the  defendant  has 
not  acted  so  as  to  have  brought  himself  within  its  opera- 
tion, and  therefore  the  verdict  was  right,  and  this  rule 
must  be  discharged. 


The  other  Judges  concurred. 


Rule  discharged. 


(a)  J.  B.  Moore,  106.    8  Taunt.  248.  S.  C. 
VOL.  II.  B  B 
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Saturday,  The  KiNG  V.  KlDDY. 

July  3. 

Where  magis-  XHIS  was  a  motion  for  a  mandamus  to  magistrates,  to 

took  the  exa-    *^'  ^"^  ^®  evidence  taken  by  them  in  support  of  a 

minatioa  of      conviction  on  the  game  trespass  act.     On  shewing  cause, 
witoessesy  oot  .  .      •  i  i  i        />  «•       «      i 

dn  oath,  in        one  objection  taken  to  the  mode  of  proceeding  by  the 

support  of  a     justices  was,  that  they  had  first  taken  the  examination 
conviction,        ''  .  .       •' 

and  afterwards  of  the  witnesses,  in  support  of  the  conviction,  and  then 
Se^truth^of  ^  administered  the  oath  to  the  truth  of  their  statements 

their  evidence,  respectively, 
the  Court  ex- 
pressed its  dis- 

approbatioo  of      The  CouRT  observed,  that  tfiis  was  a  very  irreiralar 
the  practice.  .  .  ..... 

and  improper  practice  in  cnminal  cases. 

Abbott,  C.  J. — Magistrates  should  understand  that 
the  oath  is  to  be  administered  to  die  witness  before  be 
is  examined,  and  not  afterwards. 

Baylby^  J. — The  answer  of  the  witness  is  to  be 
taken  under  the  sanction  of  an  oath.  Swearing  bim 
after  his  examination  is  taken,  is  a  very  incorrect  mode 
of  proceeding,  and  it  is  hoped  will  be  discontinued. 

As  the  matter  was  afterwards  settled,  nothing  came 
of  the  motion  for  a  mandamus. 


Adam  was  for  the  crown ;  and  Chitty  for  thedefeoce. 


\ 
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The  King  r.  The  Licensing  Justices  of  the  Ward     Saturday 

of  Farringdon  Without.  Jufys. 

Jj[.  COOPER  had  m  Easter  Term  obtained  a  rule  Mandamus 

nisi  for  a  mandamus  to  the  licensing  Alderman  of  the  commaiid 

ward  of  Farritigdon  Without,  commanding  him  to  hear  j«»t»<»  to  »-, 

the  application  of  J.  B.  for  a  license  for  Joe's  Coffee  cation  for  ui 

House,   Fleet  Street,  suggesting  by  affidavit,  that  the  2!^'*^^'j^ 

Alderman  had  refused  to  hear  the  application.  tbeyhad  re- 

fused, though 
it  was  suggest- 
Hutchinson   now  shewed  cause  on  an  affidavit  that  ^  ^^t  their 

the   application  had  been  heard  and  refused,   on  the  oeeded  mm 

ground  that  the  Alderman  had  no  authority,  under  the  *  "'"'^*'^ 

circumstances  to  grant  a  license.  juritdiction. 

Cooper  admitted  that  the  application  had  been  heard, 
but  refused  under  a  mistaken  view  of  the  statute  and 
the  object  of  this  motion  was  to  have  the  applicatoo 
reconsidered  upon,  more  mature  deliberation. 

Per  Curiam,  It  being  conceded,  that  the  magis- 
trates have  heard  and  determined  upon  this  applica- 
tion for  a  license,  which  is  a  matter  peculiarly  for  their 
consideration,  we  cannot  grant  a  mandamus  to  them  to 
re-hear  what  they  have  already  determined. 

Rule  discharged,  but  without  costs. 
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^^yT  The  King  v.  The  Inhabitants  of  Newark-upon- 

Trent. 

suant  to^an'     -^Y   an   order   of  two    Justices    of    the   borough  of 
order  of  'Newarkrupon-Trefitj   William  Hales  and  his  wife/aod 

tices  over-       Mary  their  child,  were  removed  from    the   parish  of 

tfeersofa         Newark-upon-Trent  to  the  township  of  North  CoUim- 
county  parish  \  -    *^  . 

boand  one  of   ham.  both  in  the  county  of  Nottimham,     The   sessions^ 

aJprenli^to    ^"  appeal,  quashed  the   order,  subject  to  the  opinion 

a  roat ter  of  this  Court  on  the  following  case : — 

residinff  ia  a 

bonmghitxthAtk 

the  same  Tjjg  pauper,   William  Hales,  a  poor  boy  of,  and  then 

Justic^i  with  legally  settled  in,  the  parish  of  North    Coliuigham  in 

risdSn''"'  *®  county  of  Nottingham,  was  on  the  18th  June,  1817, 

therein,  and  pursuant  to  an  order  of  two  county  Justices,  bound  ap- 

qftuekbind^  prentice   by   the    churchwardens  and  overseers  of  the 

•11^  to  the         said  parish,  to  Edward  Sutton,  of  the  parish  of  Newark- 

oveneenqf  *  .       •       ■  i       4.  itr         t  m 

the  borough      tipoU'lrent,  m  the  borough  of  Newark-upon'lrent,m 

ff Id*  h"  h  ^^®  county  of  No/^t//g Aawi,  by  indenture,  for  the  term 
indentures  therein  mentioned.  A  premium  of  10/.  was  given  with 
56G3c  139  ^^  apprentice  to  the  master  by  the  said  churchwar- 
and  that  a  ser-  dens  and  overseers,  although  only  5/.  is  set  forth  in  the 
them  Kained     indenture  as  the   sum   paid.     The   two  Justices  who 

the  pauper  no  signed  the  aforesaid  order,  afterwards  signed  and  sealed 
•^ttlement.         ,    .      „  i-    .  .j  .    ■.  /  .      .. 

Abhott^Ci,     their  allowance  of  the  said  mdenture  of  apprenticeship 

distentieute.     before  the  same  was  executed  by  any  of  die  other  parties 

hereto.  The  said  parishes  of  North  Collingham  and 
Newark'Upon-Trent  are  distant  from  each  other  about 
six  miles,  and  in  the  same  county.  No  notice  whatever 
U'as  given  to  the  overseers  of'  the  poor  of  the  parish  of 
Newark-upon-Trent,  or  to  any  of  them,  of  the  intention 
to  bind  out  such  apprentice,  nor  did  they,  or  any  of  then), 
attend  before  the  Justices  who  signed  the  said  ordeo 
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and  allowed  the  said  indenture,  nor  any  was  such  notice        1624. 
alleged  or  attempted  to  be  proved  to  have  been  givenr;       ^'^"^^^^ 
but  the  said  Justices  allowed  the  said  indenture  without  ^^ 

any  proof  of  service,  or  admission  of  notice.  Newark  Newark- 
is  a  borough,  situate  in  the  county  of  Nottifigham, 
having  Justices  who  have  exclusive  jurisdiction  therein. 
The  pauper  resided,  under  this  indenture,  in  Newark- 
uporirTrent  aforesaid,  more  than  forty  days.  The  ques- 
tion for  the  opinion  of  the  Court  is,  whether  notice 
ought  to  have  been  given  to  the  overseers  of  Newark- 
upon-Trent  of  the  intention  to  bind  the  pauper  in  that 
parish,  in  order  to  give  validity  to  the  indenture,  and 
confer  a  settlement  on  the  pauper  by  a  service  under  it, 
according  to  the  true  construction  of  the  statute  56 
Geo.  3.C,  139. 

The  case  was  argued  at  considerable  length  last  Term 
by  Chiity,  who  contended  that  such  notice  was  necessary ; 
and  by  Scarlett  and  Balgntf^  contrd.  At  the  close  of  the 
argument, 

Abbott,  C.  J.  observed,  that  as  this  was  the  first  time 
the  Court  was  called  upon  to  put  a  construction  upon 
this  act  of  parliament,  his  learned  brethren  and  himself 
would  take  time  to  consider  of  it. 

Cur,  adv.  vuU. 

The  Court  now  delivered  its  judgment;  but  inasmuch 
as  the  Lord  Chief  Justice  differed  in  opinion  from 
his  learned  brethren,  the  Judges  delivered  their  reasons 
severally,  the  junior  puisne  beginning :— 

* 

LiTTLEDALE,  J.— The  qucstion  in  this  case  arises 
upon  the  construction  of  the  statute  56  Geo.  3.  c. 
139.     The  preamble  recites,  that  grievances  have  arisen 
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from  the  binding  of  poor  children  apprendces  to  impro- 
per persons,  residing  at  a  distance  from  the  parishes 
to  which  such  children  belong;  and  the  first  section 
Newark-  directs,  that  before  any  child  shall  be  bound  appren- 
tice by  the  overseers  of  the  poor  of  any  parish,  such 
child  shall  be  carried  before  two  justices  of  the  county 
wherein  such  parish  shall  be  situate,  who  shall  inqaiit 
into  the  propriety  of  binding  such  child  to  the  person 
proposed ;  and  shall  particularly  inquire  whedier  die 
person  pr6posed  reside  or  carry  on  his  business  ¥ritlim 
a  reasonable  distance  from  the  place  to  which  such 
child  shall  belong,  or  whether  circumstances  make  it 
adviseable  that  such  child  shall  be  bound  at  a  greater 
distance ;  that  the  justices  shall  examine  the  father  nod 
mother  of  such  child,  and  inquire  into  the  circumstances 
of  the  person  proposed  as  the  master,  and  if  upon  such 
examination  and  inquiry  they  shall  think  it  right  that 
such  child  should  be  bound,  they  shall  make  an  order 
that  the  overseers  shall  be  at  liberty  to  bind  such  child 
apprentice,  which  order  shall  be  deliver^  to  such  over* 
seers  as  their  warrant  for  binding  such  child,  and  the 
indenture  shall  refer  thereto,  and  the  justices  shall  sign 
their  allowance  of  such  indenture  before  it  is  executed 
by  any  of  the  parties  thereto.  Provided  that  no  such 
child  shall  he  bound  apprentice  to  any  person  residing 
or  carrying  on  a  business  in  which  such  child  shall 
be  employed  out  of  the  county,  at  a  greater  distance 
than  forty  miles  from  the  place  to  which  such  child 
shall  belong,  except  such  child  shall  belong  to  a 
place  more  than  forty  miles  from  the  city  of  London* 
llien  the  second  section  enacts,  that  in  all  cases  where 
the  residence  or  establishment  of  business  of  the  person 
to  whom  any  child  shall  be  bound,  shall  be  withim  a 
different  county  or  jurisdiction  of  the  peace,  tiian  that 
within  which  the  place  by  the  officers  whereof  such  chiht 
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sball  be  bound,  shall  be  situate;  and  in  all  other  cases 

where  the  justices  for  the  district  or  place,  within  which 

the  place  by  the  officers  whereof  such  child  shall  be 

bound  shall  be  situate,  and  who  shall  sign,  the  allow-?     NswatRk^ 

•       .  ,  ufoh-Trkut, 

ance  of  the  indenture  by  which  such  child  shall  be  bound^ 

shall  not  have  jurisdiction,  every  indenture  by  which 
»uch  child  shall  be  bound  shall  be  allowed  as  w^U  by 
two  justices  for  the  county  or  district  within  which  th« 
place  by  the  officers  whereof  such  child  shall  be  bound 
shall  be  situate,  as  by  two  of  the  justices  for  the  county 
or  district  within  which  the  place  wherein  such  child  shall 
he  intended  to  server  shall  be  situate.  Provided  that  no 
mdenture  shall  be  allowed  by  any  justice  for  the  county 
into  which  any  such  child  shall  be  bound,  who  shall 
be  engaged  in  the  same  business  in  which  the  person 
to  whom  such  child  shall  be  bound,  is  engaged.  And 
notice  shall  be  given  to  the  overseers  of  the  poor 
of  the  parish  in  wbich  such  child  shall  be  intended 
to  serve,  before  any  justice  for  the  county  within  whidh^ 
iuch  parish  shall  be,  shall  allow  such  indenture,  and 
inch  notice  shall  be  proved  before  such  justice  shall 
lign  such  indenture,  unless  one  of  such  overseers  shall 
ittend  such  justice  and  admit  such  notice.  Then  the 
third  section  provides  that  the  allowance  of  two  justices 
br  the  county  within  which  the  place  in  which  such 
:hild  shall  be  intended  to  serve  shall  be  situate,  shall 
be  valid  and  effectual,  although  such  place  may  be  si- 
tuate within  a  town  or  liberty,  within  which  any  other 
justices  may  in  other  respects  have  an  exclusive  jurisdic- 
tion. And,  lastly,  the  fifth  section  enacts,  that  no  set- 
dement  shall  be  gained  by  any  child  who  shall  be  bound 
by  the  officers  of  any  parish  by  reason  of  such  appren- 
ticeship, unless  such  order  shall  be  made,  and  such 
allowance  of  such  indenture  signed,  as  hereinbefore  di- 
rected.    Now,  by  the  statement  in  the  case,  it  appears 
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J  824.        that  the  apprentice  originally  belonged  to  the  parish  o! 
North  Collinghanif  in  the  county  of  Nottinghamy  am 
9.  that  he  was  bound  apprentice  by  the  churchwardens  an 

uMN^REWT    ^^®^*®^'*8   of  that    parish,  to  a  person   residing  in  tb 

parish  of  Newark'tipon-Trentf  in  the  borough  of  Newark 
upon^Trent,  in  the  county  of  Nottingham,  in  which  bo 
rough  the  justices  have  an  exclusive  jurisdiction.     It  ap 
pears  that  the  justices  who  signed  the  order  for  the  bind 
ing  of  this  apprentice  resided  in  the  county,  but  that  d> 
notice  was  given  by  the  overseers  of  North  Collingha/i 
to  the  overseers  of  Netvark-upon-Trent ;  and  we  are  t< 
say  whether  or  no  any  settlement  could  be  gained  by  ser- 
vice under  such  a  binding.    To  determine  this  point,  it  is 
not  necessary  to   consider  whether  notice  in  all  cases 
ought  to  be  given,  or  whether  the  necessity  of  notice  to 
the  overseers  of  the  parish  into  which  the  child  shall  be 
bound,  is  to  be  confined  to  the  case  where  the  child  is 
bound  into  a  parish,  within  a  district,  the  justices  of 
which  have  a   different  jurisdiction   from  that  of  the 
justices  of  the  parish  to  which  the  child  may  belong. 
There  seem-  to  me  to  be  reasons  for  holding  that  io 
the  same  county  notice  is  not  necessary,   because  (he 
county  justices  have  more  power  and  better  means  of 
information,  by  communicating  with  the  overseers  within 
their  own  jurisdiction,  so  as  to  point  their  inquiries  with 
more  effect  as  to  the  propriety  of  the  binding,  the  cir- 
cumstances and  character  of  the  intended  master,  and 
the  opportunities  which  the  child  will  have  of  acquir- 
ing a  knowledge  of  his  business :  whereas  in  a  foreign 
county,  the  justices  are  less  acquainted,  and  have  not 
the  same  means  of  communicating  with  the  overseers, 
nor  the  same  means  of  inquiring  into  the  circumstances 
of  the  case.     Again,  it  appears  from  the  second  section 
of  the  statute,  by  which  the  notice  is  required,  that  notice 
would  not  be  necessary  where  the  binding  is  into  the 
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ame  county;    because,  as  that    section   begins   witjh 

aaking  provisions  for  cases  in  which  the  binding  is  inip 
j-ix«  11  •  •  •  1      j^e  Kino 

dinerent  county,  all  its  provisions  must  be  construed  v. 

s  having  reference  to  cases  of  that  kind.  This  reason  ^^^J^^^' 
annot,  indeed,  be  considered  as  conclusive,  because  the 
iivision  of  the  statute  into  sections  is  a  mere  arbitrary 
ct,  and  cannot  afford  any  rule  for  the  proper  construe* 
ion  of  any  of  the  sections.  The.  only  true  guide  for.th^ 
ight  interpretation  of  any  clause,  is  to  look  into,  the 
anguage  of  the  clause  itself,  and  to  compare  it  witb 
he  other  enactments  of  the  statute,  without  attending, to 
ts  division  into  sections.  Undoubtedly,  a  great  deal  may 
»e  said  upon  both  sides  of  the  question,  arising  from 
he  form  in  which  the  different  sections  are  flramed. 
n  the  first  section  there  is:  no  express  .mention  of  notice 
t  all;  that  appears  for  the  first  time  in  the  second  sec- 
ion,  and  there  is  so  much  variation  of  the  phraseology  of 
hat  section,  in  the  different  parts  of  it,  and  with  reference 

0  the  first  section,  that  it  is  perhaps  not  easy  to  reconcile 
be  two.  Without,  however,  entering  into  a  discussion 
n  that  point,  I  think  it  is  clear  that  where  the  binding 
i  into  a  different  county,  notice  is  indispensably  neces- 
ary,  unless  it  can  be  said,  either,  that  the  second  section, 
^hich  requires  notice,  is  merely  directory,  or,  that  the 
lause  in  the  third  section,  which  provides  **  that  the 
llowance  of  two  justices  for  the  county  within  which  the 
lace  in  which  such  child  shall  be  intended  to  serve  shall 
e  situate,  shall  be  valid  and  effectual,  although  such 
lace  may  be  situate  within  a  town  or  liberty,  within 
'hich  other  justices  may,  in  other  respects,  have  an  ex- 
lusive  jurisdiction,'^  does  away  the  necessity  of  notice, 
here  the  justices  actually  exercise  the  power  so  vested 

1  them.  In  the  first  place,  I  am  of  opinion,  that  tjie 
!cond  section  i?  not  merely  directory.  The  object  of 
lat  provision  seems  to  be,  that  the  overseers  of  Uie 
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parish  situmted  in  the  foreign  county^  mty  assist  the  jusp 
tices  of  the  county  in  which  the  binding  parish  is  situated, 
widi  all  the  infoimation  they  possess  upon  the  matters 
iNK^ac-  submitted  to  their  inrestigadon,  and  therefore  the  notice 
to  those  overseers  seems  to  be  essentiat;  though,  €e^ 
tunly,  the  fifdi  clause,  which  dedares,  that  no  settlemeiit 
shall  be  gained  unless  such  and  such  provisioos  tre 
compBed  with,  contains  no  mention  of  notice  to  tlie 
overseers.  The  words  are,  "  that  no  settlemeojt  shiB 
be  gained  by  any  child  who  shall  be  bound  by  dx 
officers  of  any  parish  by  reason  of  such  apprenticesliip^ 
unless  such  order  diall  be  made,  and  such  allowance  of 
such  indenture  of  apprenticeship  shall  be  signed,  as 
hereinbefore  is  directed;"  which  seems  to  be  tanls- 
mount  to  saying,  duU  if  the  order  is  made,  and  die 
fillowance  is  signed,  the  binding  shall  confer  a  settlemesl, 
aldiongh  no  notice  is  given.  But,  as  the  second  sectkn 
directs  that  the  justices  of  the  foreign  county  shall  not 
allow  any  indenture,  until  notice  has  been  given  to  die 
overseers,  and  shews  therefore  that  the  service  of  notiGe 
upon  the  overseers  is  a  duty  precedent  to  the  allowance 
of  the  indenture  by  the  justices;  die  clause  in  diefifdi 
section,  requiring  the  allowance  of  the  justices,  most, 
I  think,  be  taken  as  eoibodying  the  provision  in  the  ae* 
cond  section,  and  therefore  as  meaning  an  allowance  after 
notice.  Then,  in  the  second  place,  is  the  notice  to  the 
overseers  rendered  unnecessary,  where  the  justices  for 
the  county  exercise  the  powers  vested  in  them  by  die 
third  section?  It  is  certainly  not  dispensed  vritb,  in 
terms,  by  the  third  section,  and  I  can  see  no  reason  arhj 
it  should  be  dispensed  with,  merely  because  the  justicei 
for  the  county  put  themselves  in  the  place  of  the  justicet 
for  the  foreign  district.  By  so  doing,  they  cannot  acquire 
[er  power  than  belongs  to  the  persons  whom  tbejf 
represent ;  and  as  the  justices  for  the  foreign  district 
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cannot,  by  the  second  se<^tion,  allow  the  indenture,  until 

notice  has  been  sriven  to  the  overseers,  it  follows  that  the     ^    „ 

.       .  TheKiKQ 

justices  for  the  county,  acting  in  a  representative  cha.  v. 

racter,  have  only  a  conditional  power  of  allowing  the  „^jr"ili 
bdeature,  namely,  after  the  overseers  have  had  notice. 
It  may  be  argued,  that  by  the  third  section  the  separate 
jurisdictions  are  all  swallowed  up,  and  made  to  form  parts 
of  the  county,  for  the  purposes  of  this  act ;  and  that  the 
powers  vested  in  the  county  justices,  place  them  pre- 
cisely in  the  same  situation,  with  respect  to  those  districts, 
as  if  they  had  an  original  jurisdiction  over  them,,  so 
that  they  are  entitled  to  act  at  if  those  districts  were 
actually  parts  of  their  own  county.  Assuming  that  argu<- 
loent  to  be  correct,  it  becomes  necessary  to  consider, 
whether  the  statute  requires  notice  in  all  cases,  including 
those  of  bindings  into  the  same  county ;  but  the  statute 
certainly  does  not  in  express  terms  give  the  county 
justices  any  such  power  as  that  argument  supposes,  nor^ 
iQ  my  opinion,  is  it  probable,  that  the  legislature  had  any 
<uch  inteption ;  because,  if  the  ipotive  for  requiring  notice 

•  •  •  • 

^,  that  the  justices  for  the  county  within  which  the  bind- 

• 

<0g  parish  is  situated,  have  not  the  san^e  means  of  com- 
munication, or  the  same  sources  of  information,  in  the 
foreign  county,  ^3  they  have  in  their  own ;  they  may, 
?f  DO  notice  is  given,  bind  the  child  into  a  county, 
^here  they  are  unable  to  obtaip  that  full  knowledge 
tad  information  which  the  statute  makes  it  incumbent 
On  them  previously  to  obtain.  The  third  section  is  not 
Ck)mpulsory  upon  the  county  justices ;  the  district  justices 
lHay  still  allow  the  indenture,  after  notice  to  the  over- 
Hers ;  there  may,  therefore,  be  two  children  bound  out 
G|f  the  same  parish  into  the  same  foreign  district  by  two 
different  modes  :  one  by  the  county  justices  only,  (and 
liere  I  do  not  include  the  binding  overseers,)  and  another 
fcy  the  couuty  justices,  coupled  with  a  notice  to  the  over- 
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1824.  seers,  and  the  allowance  of  the  foreign  district  justices. 
Now  the  latter  binding  would,  in  all  probability,  be  done 
after  a  much  fuller  investigation  and  inquiry  than  the 

Ne^rk-     former,  and  therefore  the  two  bindings  would  be  accom- 
vpom-Teent.         .     '         .  .         ®   . 

panied  by  different  degrees  of  information  as  to  the  pro- 
priety of  the  binding.  It  may  be  said  that  the  statute 
expressly  authorises  the  county  justices  to  allow  tbe 
indenture,  where  the  child  is  bound  into  a  foreign  district, 
and  that,  therefore,  under  such  circumstances,  tbe  binding 
will  be  effected  without  the  full  and  proper  means  of  in- 
quiry and  information.  But,  I  think,  that  evil  can  hardlj 
occur,  because  there  will  be  very  nearly  the  same  info^ 
mation  obtained,  as  if  the  indenture  were  allowed  by  the 
foreign  district  justices;  for  the  overseers,  when  they  ban 
received  notice,  will  collect  what  information  they  cm, 
and  will  communicate  it  to  the  county  justices,  before 
the  indenture  is  allowed.  I  am,  therefore,  of  opinioiii 
that  the  indenture  in  this  case  is  rendered  invalid  by  the 
want  of  notice  to  the  overseers,  and  consequently  thtt 
the  pauper  acquired  no  settlement  by  service  under  it 

HoLROYD,  J. — ^This  was  the  case  of  a  binding  by  the 
churchwardens  and  overseers  of  a  parish  within  the  couatj 
of  Nottingham,  made  under  the  allowance  of  two  justices 
for  that  county,  to  a  master  resident  within  the  parish  mi 
borough  of  Newark-upon-Trenty  within  the  same  county, 
but  in  which  other  justices  have  an  exclusive  jurisdiction* 
The  question  for  our  consideration  turns  upon  the  con- 
struction of  the  statute  56  Geo.  3.  c.  139;  section  3  of 
which  provides,  that  the  allowanceof  two  justices  for  the 
county  within  which  the  place  in  which  such  child  shall 
be  intended  to  serve  an  apprenticeship  shall  be  sitoatedi 
shall  be  valid  and  effectual,  although  such  place  shall  be 
situated  within  a  town  or  liberty  within  which  other  jus- 
tices may,  in  other  respects,  have  an  exclusive  jurisdic* 
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tion.  The  objection,  however,  arises  upon  the  proviso' 
it  the  close  of  section  2.,  which  requires  notice,  or  proof, 
or  admission  of  notice,  to  the  overseers  of  the  parish  in 
which  the  apprentice  is  to  serve,  before  the  allowance  of  Nbwark- 
the  indenture ;  and  the  question  is,  whether  such  notice; 
or  proof,  or  adnoiission  of  it,  was  necessary  in  the  present 
erase.  I  am  of  opinion,  that  it  was,  and  that  for  want  of 
it,  this  indenture  was  invalid,  and  no  settlement  was  gained 
by  service  under  it.  The  proviso  as  to  notice  appears  to 
me  not  to  be  directory  only,  but  I  think  the  want  of  it 
goes  to  affect  the  settlement  itself.  Section  5,  which 
enacts,  that  no  settlement  shall  be  gained  by  any  child 
who  shall  be  bound  by  the  officers  of  any  parish;  by 
reason  of  such  apprenticeship,  unless  such  order  shall  be 
made  and  such  allowance  of  such  indenture  shall  be 
signed  as  previously  directed,  does  not  indeed  go  on  to 
enact,  *'  that  no  settlement  shall  be  gained  unless  such 
notice  shall  be  given;"  but,  in  cases  where  notice  is 
required,  unless  the  notice  was  previously  given,  the  al- 
lowance would  not  be  such  as  the  statute  requires,  and 
therefore  would  be  null  and  void,  because  where  an  act 
of  parliament  gives  a  magistrate  a  special  and  limited 
authority,  his  acts  are  null  and  void  unless  he  complies 
with  the  regulations  ^nd  restrictions  so  imposed  upon 
him.  I  presume  that  the  legislature,  in  requiring  this 
notice,  had  two  objects  in  view,  the  benefit  and  welfare 
of  the  apprentice,  and  the  protection  of  the  parish  into 
which  he  was  to  be  bound,  and  for  both  those  objects  the 
notice  would  be  useful  before  the  binding  was  complete ; 
as  respects  the  information,  the  overseers  might  give  the 
magistrates,  first,  as  to  the  character,  conduct,  habits,  and 
inrcumstances  of  the  intended  master;  and  second,  as  to 
the  particular  trade,  its  extent  in  the  parish,  the  number 
3f  apprentices  engaged  in  it,  and  the  probability  of  the 
:hild  being  able  thereafter  to  maintain  himself  by  it,  or 
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1824.       becoming  a  burthen  upon  the  parish.    And  this  would  be 

equally  material  whether  the  binding  was  to  be  into  a 

parish  within  the  same,  or  a  different  county ;  because, 

Newahk-     in  either  case,  the  parish  might  be  equally  aggrieved  by 
vpov-Tbent.  ,  .  1^ 

the  binding,  and  by  the  want  of  notice,  as  they  miglit 

thereby  lose  their  right  of  appeal,  which,  by  section  17; 

can  be  exercised  only  within  a  limited  period.     In  order 

to  remedy  the  grievances  enumerated  in  the  preamble  of 

the  act,  section  i  enacts,  that  where  the  binding  is  to  be 

into  the  same  county,  the  county  justices  shall  inquire  isto 

all  these  circumstances,  and  shall  s^  the  allowance;  isd 

section  2,  in  addition  provides,  that  where  the  bindiDg  ii 

to  be  into  a  different  county,  two  justices  of  that  cooatj 

in  which  the  apprentice  is  to  serve,  shidl  concar  m 

making  the  inquiry,  and  in  signing  the  allowance.    TVei 

comes  the  proviso  upon  which  the  present  questioa  ii 

founded,  which  is  printed  as  a  part  of  section  2;  ht 

whether  it  is  to  be  taken  as  a  part  of  that  section,  or  ii 

constituting  a  separate  one,  b  wholly  immaterial  to  tk 

construction  of  the  statute;  for  on  such  occasions,  in  or* 

der  to  decide  whether  a  proviso  partially  or  wholly  rdilBS 

to  the  imnudiately  preceding  provisions,  so  as  to  quatiff) 

restrain,  or  vary  their  operation,  or  relates  partially  or 

wholly  to  all  the  preceding  matters  of  the  statute,  ne 

must  look  at  the  statute  as  a  whole,  at  its  language,  ob* 

ject,  and  import,  and  not  to  the  arbitrary  division  of  H 

into  different  sections.    The  proviso  is,  *'  that  no  indes* 

ture  shall  be  allowed  by  any  justiee  for  the  county  »l9 

which  such  child  shall  be  bound,  who  shall  be  engaged  m 

the  same  business,  employment,  or  manufacture^  in  whicb 

the  person  to  whom  such  child  shall  be  bound  is  eo> 

gaged."     Now  this  part  of  the  proviso  I  think  is  confined 

to  the  allowance  of  magistrates  not  of  the  same  coiintj, 

and  refers  only  to  cases  where  there  is  a  binding  fro* 

one  county  into  another,  and  the  expression,  **  the  cooalj 
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into  which  such  child  shall  be  bouud/'  appears  to  me  the        )S24. 
mark  by  which  the  legislature  iotended  to  poiut  out  that     j^^  ^ufQ 
the  construction  of  this  part  should  be  ao  confined,  for  it  «• 

evidently  implies  that  there  is  another  county  out  of  which  upom-Tbekt.  . 
the  child  shall  be  bound.  The  proviso  then  goes  on, 
*'  and  notice  shall  be  given  to  die  overseers  of  the  poor  of 
the  parish  or  place  in  which  such  child  shall  be  intended 
to  serve  an  apprenticeship,  before  any  justice  ybr  the 
county  or  district  within  which  such  parish  or  place  shall 
be,  shall  allow  such  indenture,  and  such  notice  shall  be 
proved  before  such  justice  shall  sign  such  indenture^ 
unless  one  of  such  overseers  shall  attend  such  justice^ 
mad  admit  such  notice.'*  Here  the  language  is  changed, 
and  we  have  expressions,  with  respect  both  to  the  justices 
and  die  overseers,  which  seem  to  me  to  apply  to  both 
descriptions  of  bindings,  for  here  the  notice  is  required 
to  be  given,  not  to  the  overseers  ''  of  the  parish  or  place 
within  the  county  into  which  such  child  shall  be  bound,'' 
but  to  the  overseers  ''  of  the  parish  or  place. in  which 
such  child  shall  be  intended  to  serve  an  apprenticeship^ 
before  any  justice  for  the  county,  or  district  within  which 
Msich  parish  or  place  shall  be,  shall  allow  such  indenture  ;^ 
that  is,  the  parish  or  place  in  which  the  child  is  intendeiji 
to  serve,  whether  it  be  within  the  same  or  a  different 
connty.  Here  the  legislature  having  intended,  as  I  think, 
to  restrict  the  first  part  of  the  proviso  to  bindings  into  a 
different  county,  and  having  clearly  expressed  that  inten- 
tion, adopts  a  different  and  more  extensive  mode  of  ejr 
pression,  which  comprehends  the  whole  object  of  the 
statute,  namely,  parish  apprenUces  aifd  bindings  gene- 
rally, and  not  merely  bindings  into  a  different  county. 
This  proviso  is  immediately  followed  by  another  in  sec- 
tion 3,  which  runs  thus :  ''  Provided  always,  and  it  is 
■hereby  declared,  that  the  allowance  of  two  justices  for 
the  county  within  which  the  place,  in  which  such  child 
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1824*       shall  be  intended  to  serve  an  apprenticeship  shall  be  u- 
Th  K    6     /iftf^^dy  shall  be  valid  and  effectual,  althoagk  such  place 
V.  may  be  situated  in  a  town  or  liberty  within  which  any 

vpom-Tbent.   ^^^^^  justices  may  in  other  respects  have  an  exclusive 
jurisdiction/'     It  is  admitted  that  this  section  applies  to 
parish  apprentices  and  bindings  in  general,  and  yet  the 
language  is  the  same  as  that  of  section  2.      Unless  the 
proviso  in  section  3  extends  to  parish  apprentices  bound 
to  serve  in  the  same  county,  the  want  of  an  allowance  by 
two  justices  for  the  exclusive  jurisdiction  of  Newark- 
upon-Trent,  would  be  fotal  to  the  settlement  claimed  ia 
this  case ;  and  if  it  does  so  extend,  then,  I  would  ask,  by 
what  rale  of  construction  is  it  to  be  said,  that  there  is  to 
be  a  different  mode  of  interpretation  given  to  the  proviso 
in  the  second,  from  that  which  is  given  to  the  proviso  in 
the  third  section  i    If  the  same  mode  of  interpretation  is 
to  be  given  to  both,  then  no  settlement  has  been  gained 
in  Newark,  for  in  either  case  the  indenture  is  meffeo> 
tual  for  that  purpose;  in  the  former,  for  want  of  the 
allowance  of  two  justices  of  Newark  as  an  exclusive  ji^ 
risdiction;  in  the  latter,  for  want  of  notice  to  the  over' 
seers  of  Newark,    I  think  the  term, ''  such  child,"  m  the 
proviso  in  section  2,  includes  parish  apprentices  in  ge- 
neral;  and  that  the  terms,  ''such  parish  or  place,"  vai 
"  such  indenture,"  and   "  such  justice,"  there,  as  well 
as  the  term  ''  such  place,"  in  section  3,  mean  the  place  io 
which  the  apprentice  is  intended  to  serve,  and  the  iodeiH 
ture  by  which  he  is  bound  so  to  serve,  whether  the 
binding  is  into  the  same,  or  into  a  different  county,   b 
the  present  case,  the  overseers  of  the  parish  of  Ndmtk 
in  the  borough  of  NewarkytLve  the  overseers  of  the  parish 
-in  which  the  child  was  intended  to  serve  his  apprentice* 
ship ;  and,  I  think,  they  were  within  the  description  of 
persons  entitled  to  notice  within  the  words  of  the  pio* 
viso,  although  their  parish  is  in  the  same  county  as  the 
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binding  parish :  and  no  such  notice  was  given  them.     If        )B24^ 

hey  are  within  the  words,  they  must  also  be  taken  to  be      j^^  Kivo 

within  the  operation  of  the  proviso,  more  especially  as  v. 

lie  notice^  I  think ,  must  be  taken  to  be  for  the  protec-  vpoh-Trevt. 

ion  of  the  apprentice  himself,  unless  a  different  intent 

ran  be  gathered  from  the  context.    As  it  seems  to  me, 

lo  such  different  intent  can  be  so  gathered,  but  an  infer* 

nice  directly  the  contrary  must  be  drawn,  the  evident 

ntent  being,  that  notice  should  be  given  to  the  overseers 

>f  the  parish  in  which  the  apprentice  is  to  serve^  in  all^ 

^ases,  whether  the  binding  is  into  the  same,  or  into  a  dif** 

'erent  county.     I  have  considered   this  case  in  great 

neasure  without  regard  to  the  circumstance  of  the  bind- 

ng  being  into  a  different  jurisdiction,  taking  it  merely 

18  a  binding  into  the  same  county,  under  the  idea  that  by 

he  third  section  the  circumstance  of  an  exclusive  jurist 

liction  is  immaterial.     It  may  perhaps  be  a  question^ 

whether  that  section,  by  making  valid  an  allowance  by 

1^  county  justices  without  the  co-operation  of  the  dis- 

xict  justices,  does  away  the  necessity  of  notice  to  the 

>verseers,  if  notice  were  otherwise  necessary ;  but  in  the 

riew  I  have  taken  of  the  case^  I  do  not  feel  it  requisite 

JO  consider  that  point.     For  the  reasons  I  have  given,  I 

im  of  opinion,  that  the  pauper  did  not  acquire  a  settle-* 

nent  in  the  parish  of  Newark^upoti-TraU^ 

Baylby,  J.-^This  case  has  been  so  fully  discussed 
by  my  Brothers  Holroyd  and  LiUledale,  with  whom  I 
igree,  that  it  is  the  less  necessary  for  me  to  enter  at 
length  into  the  grounds  upon  which  my  opinion  it 
Fonnded.  The  first  section  of  the  statute  applies  gene« 
rally  to  all  cases,  and  directs  what  the  justices  and  the 
overseers  are  in  all  cases  to  do,  and  it  imposes  no 
|ualification  as  to  the  justices,  nor  does  it  contain  any  re- 
striction, except  as  to  the  distance  of  the  master'sresi- 

VOL.'  II.  c  c 
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1824%       dence  aiid  business.    Tbe  £d  section  introdaces  two 
^Jp^**^      provisions,  one  to  exclude  justices  who  may  be  supposed 
P.  to  be  interested,  being  of  the  same  business  with  the 

Newark-  intended  master;  the  other  to  require  notice  to  thcover- 
seers  of  the  parish  in  which  the  apprentice  is  to  seme. 
Whether  these  provisions,  or  either  of  them,  are  genenl 
and  applicable  to  ail  cases,  or  whether  tbey  are  coa- 
fined  to  the  particular  cases  contemplated  in  the  eaffber 
part  of  that  section,  may  admit  of  doubt ;  for  die  natare 
of  the  provisions  has  a  tendency  to  shew  diat  ifaey  are 
general,  while  their  position  in  the  act  has  %  directly 
contrary  tendency.  If  they  are  intended  to  be  genenl, 
the  first  question  is,  whether  this  case  is  within  the  eaifar 
part  of  the  2d  section ;  and  if  it  is,  then  there  arises 
another  question,  namely,  whether  the  case  is  taken  ott 
of  the  2d,  by  the  operation  of  the  ^d  section.  Tbe 
earlier  part  of  the  2d  section  contemplates  two  distinct 
cases ;  the  one,  where  the  master's  residence  or  bttsiaeii 
is  in  a  different  county  or  juiisdiction  from  dist  of  tk 
binding  parish,  and  tbe  other,  where  the  justices  for  tk 
district  or  place^  in  which  the  binding  parish  is,  have  oot 
jurisdiction :  in  either  of  which  cases  it  provides,  tkattk 
indentures  shall  be  allowed  as  weU  bj  two  justices  fa 
ihecounty  or  district  within  which  the  binding  paiish  isyii 
by  two  justices  for  the  county  or  district  in  whicli  tk 
apprentice  is  intended  to  serve.  In  this  case  the  binding 
parish  is  North  Coifinghamy  which  is  witbin  the  vonDtr 
of  Nottingham^  and  the  parish  in  which  the  senrice 
was  to  be,  is  Nea'tfrft-i/pon-Treii^,  which  is  within  the 
borough  of  Newark-upon-Treutf  and  in  which  the  couitj 
magistrates  have  no  jurisdiction.  The  master,  therefoit, 
carried  on  his  business  in  a  difiei^nt  jnrisdiction  finm  tbt 
of  the  binding  parish,  which  brings  the  case  within  tk 
M'ords  of  the  first  clause  of  the  2d  section ;  and  A^ 
justices  of  the  place  in  which  the  binding  paiiak  is,  kive 
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no  jurifldiclioD,  which  brings  the  case  within  th6  words  of 
the  2d  clause  of  that  section  :  and  I  can  find  nothing  in 
principle,  or  in  the  other  provisions  of  the  statute,  thai 
excludes  it  from  either.  The  object  of  the  act  was  to  NfiwiaK- 
pve  protection  to  parish  apprenticeS|  and  to  enable 
magistrates  to  prevent  abuses  in  binding  them  out,  and  it 
is  consistent  with  and  in  aid  of  that  object,  that  th^  act 
ihould  extend  to  every  case  that  can  fairly  be  brought 
within  its  operation.  The  only  ground  upon  which,  as 
it  seems  to  me,  any  doubt  can  be  raised  upon  the  mean- 
ing of  the  legislature  in  this  respect,  is  the  variation  of 
the  phraseology  used  with  reference  to  the  justices.  In 
the  first  section  they  are  called  **  the  justices  of  the  peace 
for  the  county,  riding,  division^  or  place;'*  in  the  'id, 
in  one  part  of  it,  '^  the  justices  of  the  peace  for  the  district 
M*  place,"  and  in  another  part,  '^  the  justices  of  the 
peace  for  the  county."  Whether  tliis  variation  was  acci* 
dental  or  intentional  I  cannot  discover,  but,  be  that  as  it 
may,  I  think  the  language  is  too  loose  to  form  a  ground 
for  a  court  of  justice  to  act  upon,  and  to  say  that  a 
lifierent  operation  was  intended  by  the  difference  of 
phrases  thus  adopted.  I  am,  therefore,  satisfied  that 
this  case  is  within  the  2d  section,  unless  it  is  taken  out  of 
It  by  the  3d  section.  That  section  provides  that  an 
illowance  by  two  justices  of  the  ^'county"  dropping  the 
Bvords  "  district  or  place,"  in  which  the  place  of  service 
s  situate,  shall  be  valid,  although  that  place  is  within  a 
:own  or  liberty  where  other  justices  have  an  exclusive 
iiirisdiction.  It  does  not  state  that  such  township  or 
iberty  shall,  for  the  purposes  of  this  act,  be  deemed 
o  be  a  part  of  the  county  in  which  they  are  situate ;  but 
»aiply  that  the  allowance  of  two  justices  for  the  binding 
*ounty  shall  be  valid.  It  does  not  in  terma  supersede 
Aie  excluding  restriction,  that  the  justices  shall  not  be  of 
the  same  business,  nor  does  it  expressly  dispense  with  the 

c  c2 


CASES  IN  THE  KINO  S  BENCH, 

notice  to  the  overseers;  and|  it  seems  to  me,  the  true  con- 
struction  of  the  3d  section  is,  that  in  a  case  like  this,  to 
V.  which  both  the  2d  and  3d  sections  are  applicabte,  the 

^"^^'irr    ""^^""c^  ^y  ^^^  original  magistrates^  as  required  by  the 
Ist  section,  is  not   sufficient,   unless  they   are  esenpt 
^  from  the  excluding  restriction  of  the  2d  section,  as  being 

of  the  same  business  with  the  master,  and  unless  notice 
has  been  given  to  the  overseers  of  the  place  in  which  the 
apprentice  is  to  serve.    If  the  service  is  to  be  in  the  same 
county  out  of  which  the  binding  is,  then  the  justices  of 
that  county  may,  from  their  situation  as  the  acting  bench 
of  magistrates,  be  fairly  supposed  to  be  fully  acquainted 
with  all  the  circumstances  of  every  part  of  their  own 
coUntyi  so  as  to  render  information  from  the  overseers  to 
them  unnecessary  :  but  in  places  of  exclusive  jurisdictioo, 
though  Mrithin  their  Own  county,  where  they  have  no  right 
to  interfere,  and  of  the  circumstances  of  which  they  may 
have  ifo  knowledge,  that  may  not  be  the  case,  and  the  in- 
formation of  overseers  may  be  particularly  necessary  and 
useful.     I  am,  therefore,  of  opinion,  that  in  this  case 
there  ought  to  have  been  a  notice  to  the  overseers  of  the 
parish  in  which  the  service  was  to  be,  before  the  binding 
took  place^  and  that  for  want  of  such  notice  the  indenture 
was  invalid,  and  no  settlement  has  been  gained  by  service 
under  it. 

Abbott^  C.  J. — I  have  the  misfortune  to  differ  from 
my  learned  brothers  on  this  occasion,  and  notwithstanding 
the  great  IM  unfeigned  respect  I  entertain  for  their 
opinions,  I adtl  think  dM>B  settlement  has  been  gained 
in  Newarkf  under  the  circumstances  of  this  case.  It 
is  not  necessary  to  repeat  the  facts :  the  question  arises 
upon  the  statute  56  Geo.  S.  c.  139.  By  the  5th  sectioa 
of  that  statute  it  is  declared,  that  no  settlement  shall  ^ 
gained  by  any  apprentice, unless  such  order  riiall  bemade. 
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ich  allowance  of  such  indenture  shall  be  signedi 
rreinbefore  directed.  The  statute^  io  some  of  its 
ions,  is  introductory  of  a  new  law,  and  as  non- 
iance  with  its  directions  will  prevent  the  gaining  ^'^**' 
lettlementy  1  apprehend,  that  according  to  general 
pies  the  construction  of  the  statute  should  not  be 
1  beyond  the  plain  and  obvious  meaning  of  the 
ige  of  its  directions,  upon  any  supposition  that  a 
not  within  that  meaning,  may  be  within  the  mis- 
intended  to   be  remedied,  or  within  the  reasons 

• 

which  the  directions  may  be  supposed  to  have  been 
ed.  I  think  the  directions  of  this  statute  may  pro- 
be divided  into  two  classes,  the  first  applying  to 
case  of  binding  a  parish  apprentice,  and  the  second 
ing  only  to  certajti  particular  bindings  with  respect 
!  local  authority  of  the  justices  of  the  peace.  I 
ler  all  the  directions  of  the  first  class  to  be  arranged 
jer  togetlier,  and  to  form  the  1st  section  of  the 
e ;  that  those  of  the  second  class  are  in  the  same 
er  arranged  in  order  together,  and  form  the  2d  sec- 

and  that  the  3d  section  is  explanatory  only  of 
irisdiction  of  the  justices.  The  directions  of  the 
lass  are  three.  First,  the  duty  of  the  justices  to 
e  into  the  fitness  of  the  master,  the  distance  of  his 
;nce,  and  other  particulars  iu  which  the  interests  of 
pprentice  are  concemecjt  Second,  if  upon  inquiry 
approve  of  the  bipding  proposed,  to  make  an  order 
arising  the  overseers  to  biqd  the  apprentice,  ^nd 
1  order  is  by  the  terms  of  the  statute  to  be  deli- 

to  the  overseers  as  their  warrant  for  binding  the 
mtice,  and  to  be  referred  to  in  the  indenture  by  the 
and  the  names  of  the  justices:  and,  third,  the  sig- 
e  of  the  allowance  of  the  indenture  by  the  justices, 
the  making  of  the  order,  and  before  the  execution  of 
identure  by  any  of  the  other  parlies  to  H*    These 
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apply  to  every  case  of  every  binding,  without  regard  to 

the  jurisdiction  within  which  the  master's  parish  may  be 
The  King        .    •*  ^  r  «         ^    .^  .  i-     i_i 

V.  situate,  and  are   followed   by   a   proviso  applicable  to 

^f  vt""a.  ^^^9  °^^  containing  any  general  regulations  as  to  the 
binding  of  an  apprentice  to  serve  in  a  different  county; 
but  prohibiting  the  binding  him  to  sen^e  in  a  different 
county  at  a  distance  of  more  than  forty  miles  from  the 
parish  to  which  he  belongs,  except  that  parish  b  more 
than  forty  miles  distant  from  Landon^  in  which  case  the 
justices,  when  the  binding  is  to  a  place  more  than  fortj 
miles  distant,  are  to  make  a  special  order,  specifying  tbe 
grounds  on  which  they  have  thought  proper  to  allow 
a  binding  to  the  greater  distance.  Thus  far  all  tbe 
enactments  regard  only  the  justices  of  the  countj  to 
which  the  apprentice  belongs,  and  whether  we  attend 
to  the  whole  as  comprising  one  numbered  sectjpn,  or 
look  exclusively  to  the  order  and  disposition  of  the  sen- 
tences, which  I  think  is  the  more  correct  mode  of  reading 
an  act  of  parliament,  the  effect  will  be  precisely  the 
same.  I  come  now  to  the  second  class  of  directions, 
which,  as  I  have  already  stated,  I  consider  to  constitute 
the  2d  section  of  the  statute.  That  section  provides 
**  that  in  all  cases  where  the  residence  or  establishment 
in  business  of  the  person  to  whom  any  child  shall  be 
bound,  shall  be  within  a  different  county  or  jurisdiction 
of  the  peace  from  that  within  which  the  place,  by  the 
officers  whereof  such  child  shall  be  bound,  shall  be 
situate;  and  in  all  other  cases,  where  the  justices  of  tbe 
peace  for  the  district  or  place  within  which  the  place,  by 
the  officers  whereof  such  child  shaH  be  bound,  sfaaH  be 
situate,  and  who  shall  sign  the  allowance  of  the  indenture 
by  which  such  child  shall  be  bound,  shall  not  have  juris- 
diction,^ every  indenture  by  which  such  child  shall  be 
bound,  at  any  time  after  the  said  first  day  of  Octtiir, 
^hall  be  allowed  as  well  by  two  justices^  of  the  peace  fcr 
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such  allowance  of  such  indenture  shall  be  signedi 

hereinbefore  directed.    The  statute,  in  some  of  its     ^    „    ^ 

TheKiKd 

ctionsy  is   introductory  of  a  new  law,  and  as  non-  v. 

pliance  with  its  directions  will  prevent  the  gaining  /t^JIt 

;  settlementi  1  apprehend,  that  according  to  general 

ciples  the  construction  of  the  statute  should  not  be 

ied  beyond  the   plain  and  obvious  meaning  of  the 

uage  of  its  directions,  upon  any  supposition  that  a 

!,  not  within  that  meaning,  may  be  within  the  mis- 

f  intended  to   be  remedied,  or  within  the  reasons 

n  which  the  directions  may  be  supposed  to  have  been 

ided.     I  think  the  directions  of  this  statute  may  pro- 

y  be  divided  into  two  classes,  the  first  applying  to 

y  case  of  binding  a  parish  apprentice,  and  the  second 

lying  only  to  certajti  particular  bindings  with  respect 

he  local  authority  of  the  justices  of  the  peace.    I 

sider  all  the  directions  of  the  first  class  to  be  arranged 

3rder  togetlier,  and  to  form  the  1st  section  of  the 

ute;  that  those  of  the  second  class  are  in  the  same 

iner  arranged  in  order  together,  and  form  the  2d  sec- 

i;   and  that  the  3d  section  is  explanatory  only  of 

jurisdiction  of  the  justices.    The  directions  of  the 

t  class  are  three.     First,  the  duty  of  the  justices  to 

aire  into  the  fitness  of  the  master,  the  distance  of  his 

dence,  and  other  particulars  \n  which  the  interests  of 

apprentice  are  concemecj.  Second,  if  upon  inquiry 
y  approve  of  the  bipdipg  proposed,  to  make  an  order 
horising  the  overseers  to  biqd  the  apprentice,  and 
ich  order  is  by  the  terms  of  the  statute  to  be  deli- 
ed  to  the  overseers  as  their  warrant  for  binding  the 
)rentice,  and  to  be  referred  to  in  the  indenture  by  the 
e  and  the  names  of  the  justices :  and,  third,  the  sig- 
ure  of  the  allowance  of  the  indenture  by  the  justices, 
3r  the  making  of  the  order,  and  before  the  execution  of 

indenture  by  any  of  the  other  parties  to  ii.    These 
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1824.  jurisdiction  of  different  justices ;  and  the  second  allow- 
^'^"''^''^  ance  must  be  by  the  justices  of  the  local  jurisdiction  witluQ 
'^  ^"'^  which  the  master's  parish  is  situate^  whether  in  the  same 
NEWARK<r  county  as  the  parish  of  the  apprentice  or  not :  and  if  both 
parishes  happen  to  be  within  the  same  county,  and  that 
of  the  apprentice  is  within  a  local  jurisdiction,  and  that 
of  the  master  within  the  county  at  large,  the  second  al- 
lowance  must  be  by  the  justices  of  the  county  at  large. 
It  is  clear,  however,  that  some  qualification  is  introduced 
as  to  this  matter  by  the  Sd  section,  though  before  I 
notice  that  more  particularly  I  beg  to  advert  again  to  the 
2d  section.  The  part  of  that  section  which  immediately 
follows  that  enactment  before  detailed,  commences,  as  I 
have  already  observed,  with  the  word  **  provided,"  and 
nms  thus :  ''  Provided  always  that  no  indenture  shall  be 
allowed  by  any  justice  of  the  peace  for  the  connty  into 
which  such  child  shall  be  bound,  who  shall  be  engaged 
in  the  same  business,  employment,  or  manufiacturey  m 
which  the  person  tP  whom  such  child  shall  be  boimd 
.  shall  be  engaged."  This  proviso  appears  to  me  to  relate 
only  to  those  cases  which  form  the  subject  of  the  pre- 
ceding enactment,  as  well  by  reason  of  its  situation  in  the 
statute,  as  of  tlie  expression,  **  into  which  such  child  shall 
be  bound,"  which  I  consider  plainly  to  denote  a  coiintj 
other  than  that  to  which  the  child  belongs,  and  in  wkkk 
the  binding  is  allowed  at  the  discretion  of  the  justices. 
The  following  sentence  is  introduced  by  the  conjunction 
**  and,*'  which  sensibly  connects  it  with  the  preceding 
words,  and  thereby  confines  its  application  to  the  cases 
just  before  mentioned.  The  sentence  is  this :  **  and 
notice  shall  be  given  to  tlie  overseers  of  tlie  poor  of  die 
parish  or  place  in  which  such  child  shall  be  intended  to 
serve  an  apprenticeship,  before  any  justice  of  peace  for 
the  county  or  district,  within  which  snch  parish  or  place 
shall  be,  shall  allow  such  iudentare ;  and  such  notice  shall 
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\>e  proved  before  such  justice  shall  sign  such  indenturei 
inless  one  of  such  overseers  shall  attend  such  justice  and     _.    _ 
idmit  such  notice."    If  the  act  had  said  nothing  further  v. 

>n  the  subject  of  the  jurisdiction  of  the  justices,  I  cannot  ijpokJTmht. 
latisfy  niy  mind  that  it  ever  could  have  been  doubted  that 
the  whole  matter  of  this  section  was  confined  to  those 
:ases  in  which  an  allowance  of  the  indenture  by  two  sets 
>f  justices,  belonging  to  two  distinct  jurisdictions,  wa9 
required.  That  doubt,  as  it  seems  to.  me,  has  arisen 
from  the  matter  contained  in  the  3d  section,  which 
begins,  like  the  2d,  with  the  word  **  provided,"  and  which 
appears  to  me,  to  form  a  continuation  of  the  2d  section, 
md  to  be  a  qualification  of  those  cases,  and  those  only, 
kvhich  constitute  the  first  part  of  that  section,  namely, 
the  cases  of  different  j  urisdictions  of  j  ustices.  The  words 
ire  these  :  **  Provided  always,  and  it  is  hereby  declared, 
that  the  allowance  of  two  justices  of  the  peace  for  the 
county,  within  which  the  place  tit  which  such  child 
shall  be  intended  to  serve  an  apprenticeship  shall  be 
situate,  shall  be  valid  and  effectual,  although  such  place 
may  be  situate  in  a  town  or  liberty  within  which  any 
3ther  justices  of  the  peace  may,  in  other  respects,  have  an 
exclusive  jurisdiction."  I  consider  this  section  as  giving 
jurisdiction  to  the  county  justices,  whether  the  town  or 
liberty  is  within  the  county  to  which  the  master  only 
belongs,  or  within  the  county  to  which  both  master  and 
apprentice  belong;  but  I  think  it  gives  it  only  as  re- 
spects the  master's  parish:  so  that,  where  the  child  belongs 
to  a  town  or  liberty,  and  is  bound  to  a  master  who  resides 
out  of  that  town  or  liberty,  the  inquiry  in  the  first 
instance  as  to  the  fitness  of  the  master,  and  the  original 
allowance  of  the  indenture,  must  be  by  the  justices  of 
the  town  or  liberty.  So  applying  this  section  to  the  case 
before  the  Court,  I  think  the  question  is  the  same  as  it 
would  have  been  if  there  were  no  justices  having  an  ezclii- 
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^ive  jurisdictioD  ip  the  town  of  Newark,  and  that  would 
^.    ^  be.  whether,  for  a  bindins  to  a  master  residing  in  the 

V.  same  countj  to  which  the  apprentice  belongs,  notice  of 

Newark-  ^^  binding  to  the  overseers  of  the  master's  parish  would 
be  necessary.  I  have  already  observed  upon  the  situation 
which  this  clause,  requiring  notice,  occupies  in  the  sta- 
tute, and  upon  its  connection  with  the  immediately  pre- 
ceding sentence  by  means  of  the  conjunction  **  and,"  and 
have  said  that  I  consider  such  case,  also,  aa  relating  ooly 
to  the  justices  of,  what  I  may  call,  the  second  jurisdictioa. 
If  it  had  been  intended  that  notice  should  be  given  to  die 
overseers  of  the  master's  parish,  in  any  case,  I  camiot 
forbear  thinking,  that  there  would  have  been  sooie  distioct 
enactment  to  that  purport,  and  that  it  would  not  have 
been  left  to  depend  upon  expressions  immediately  follow- 
ing and  closely  connected  in  language  with  an  enactmeit 
confined  to  certain  parjticular  cases  only.  I  caxmoC  nj 
that  I  have  discovered  any  reason  for  thus  expressly  re- 
quiring notice  to  the  overseers,  where  the  binding  is 
into  a  different  county,  which  would  not  apply  with  oearlj 
equal  force  to  a  binding  into  the  same  county.  But  it 
must  be  observed,  that  the  legislature  have,  in  the  ist 
section,  expressly  required  that  the  justices  of  the  county 
to  which  the  child  belongs  shall  inquire  into  the  fitness 
of  the  master  and  the  distance  of  his  residence ;  and  it 
was,  perhaps,  presumed,  that  where  the  justices  in  the 
performance  of  that  duty  should  th^nk  a  notice  to  the 
overseers  of  the  master's  parish  necessary,  they  would 
ord^  such  notice  to  be  given,  because  the  statute 
imposed  no  special  duty  pf  that  kind  upon  the  justices 
of  the  nouist^'s  county :  and,  in  my  mode  of  conslmiog 
the  statute,  there  is  a  special  qualification  respecting 
those  justices,  that  they  shall  not  be  engaged  in  the  same 
business  with  the  master ;  and  the  notice,  therefore,  mj 
h^ve  b^n  required  in  this  case,  ai  well  for  Ike  purpose  of 
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supplying  the  absei^ce  of  that  inquiry  which  ^  expressly 
directed  in  the  other,  as  of  providing  that  the  indenture 
shall  not  be  allowed  by  any  justice  engaged  in  the  same  v. 

business  with  the  master.  Further,  it  seems  to  me,  that  „i^*^"J", 
if  such  had  been  the  intention  of  the  legislature,  they 
would  have  introduced  into  the  clause  requiring  notice 
such  words  as  would  have  shewn  that  notice  was  to  be 
given  whether  the  two  parishes  were  in  the  same  or  diffe- 
rent counties,  and  that,  when  both  parishes  were  in  the 
same  county,  the  notice  should  be  given  not  only  before 
the  allowance  of  the  indenture,  which  is  merely  a  minis- 
terial act,  but  before  the  making  of  the  order  for  the 
binding,  which  is  the  important  act :  for  it  cannot  have 
been  meant  that  the  same  justices  who  had  made  an 
inquiry  9nd  an  order  for  the  binding,  should  afterwards 
give  the  overseers  of  another  parish  the  opportunity  of 
appearing  before  them,  when  the  result  of  their  so 
appearing  might  be  the  rescinduig  of  the  order.  If  notice 
to  such  overseers  is  to  be  required,  I  think  it  should  be 
required  in  the  first  instance,  before  the  order  for  the 
binding  is  made.  If  the  notice  is  confined  to  the  allow- 
ance of  the  indenture  by  the  justices  of  a  different 
county,  it  is  required  before  the  performance  of  any  of 
the  acts  to  be  performed  by  them.  Unquestionably  the 
notice  is  required  only  with  reference  to  the  allowance  of 
the  indenture  by  the  justices  of  the  master's  county.  If 
it  is  required  when  the  master's  county  is  also  the  coiuity 
of  the  apprentice,  then,  as  I  have  before  shewn,  it  will 
be  required  in  some  cases  before  the  allowance  of  the 
indenture  by  the  binding  justices,  and  in  others  not; 
and  which  those  cases  are,  as  distinguished  from  each 
itther,  the  statute  will  not  clearly  point  out.  According 
to  my  construction  of  the  statute,,  the  several  duties  im- 
posed upon  the  justices  of  the  two  jurisdictions  will  in 
every  case  be  apparent,  detailed  in  a  plain  and  intelligiUe 
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order^  free'  from  confusion  of  arrangement,  and  per- 
plexity  of  language.  For  these  reasons,  I  am  of  opi- 
nion, that  notice  to  the  overseers  is  not  required  when 
the  roaster  and  the  apprentice  are  resident  in  one  county. 
The  statute,  upon  which  the  question  has  arisen,  is  cer« 
tainly  not  without  ambiguity.  If  its  directions  are  not 
complied  with,  I  have'  before  hientioned  that  a  settlement 
cannot  be  acquired  under  circumstances  in  which,  before 
the  passing  of  this  act,  it  might  have-  been  acquired.  I 
have  felt  myself  bound  to  form  my  judgment  upon  what 
appeared  to  me  to  be  the  real  sense  and  meaning  of  the 
words  of  the  statute,  paying  due  regard  to  the  order^  ar- 
rangement, and  connection  of  the  several  matters  con- 
tained in  it ;  and  I  have  the  satisfaction  of  knowing,  that 
if  my  construction  is  erroneous,  the  error  will  not  be  of 
any  practical  importance,  because  the  opinion  of  my 
learned  brothers  must  of  course  prevail,  and  the  rule  for 
qiiashing  the  order  of  sessions  must  be  made  absolute. 


Rule  absolute  for  quashing  the  order  of  sessions. 


Monday^ 
Jufyb. 

Mandamus 
does  not  lie 
to  the  roavor 


The  King  v.  The  Mayor  and  Aldermen  of  the 

Borough  of  Portsmouth. 

MeREWETHER  on  a  former  day  obtained  a  rule, 
calling  upon  the  mayor  and  aldermen  of  the  borough 
and  aldermen  of  Portsmouth,  to  shew  cause  why  a  mandamus  should 
requiring  them  "^^  issue  directed  to  them,  commanding  them  to  assemble 
to  auemble  themselves  together  within  the  borough,  and  oonsiier  of 
poseofconsi-  the  propriety  of  removing  certain  persons,  by  nane^ 
propneit^^^       from  the  office    of  alderman,  on  the  ground  of  noo- 

removingnon-  residence  within  the  said  borough, 
resident  mem- 
bers of  their  body,  no  serious  injury  or  inconvenience  to  the  inhabitants  being  WT 
gfsted,  as  resulting  from  such  non-residence. 
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On  shewing  cause,  the  case  disclosed  upon  the  afl5da•^ 
vixs  was  this : — The  town  of  Portsmouth  is  a  borough, 
by   prescription ;   but  by  a  charter  of  Charles  I.  that        **„. 
king,  in  the  thirteenth  year  of  his  reign,  granted  that  the    The  Mayor 
mayor,  burgesses  and  inhabitants,  should  be  incorporated  Portsmoutb. 
by  the  name  of  **  the  mayor,  aldermen,  and  burgesses, 
Sec. ; "  that  there  should  be  within  the  borough  One  alder- 
man elected  mayor,  and  that  there  should  likewise  be 
within  the  borough  twelve  other  burgesses  to  be  elected 
as  therein  mentioned,  who  should   be   aldermen ;  and 
that  the  aldermen  for  the  time  being  should  be  called 
the  council  of  the  borough,  and  should  be  from  time  to 
time  aiding  and  assisting  the  mayor  in  all  matters  and 
causes  touching  or  concerning  the  borough ;   that  when* 
soever  any  of  the  aldermen  for  the  time  being,  should 
die  or  be  removed  from  oiBce,  (which  aldermen,  or  any 
of  them,  the  king  willed  should  be  removeableybr  any 
offence,  or  default,  or  reasonable  cause,  at  the  discretion 
of  the   mayor,   and  the  rest  of  the  aldermen   of  the 
borough  for  the  time  being,  or  the  greater  part  of  them ;) 
then  it  should  be  lawful  for  the  mayor  and  the  rest  of 
the  aldermen  for  the  time  being,  or  the  greater  part  of 
them,  to  elect  one  other  or  more  of  the  burgesses  of  the 
borough  to  supply  the  place  of  the  alderman  or  aldermen 
happening  to  die  or  be  removed ;  that  any  person  elected 
mayor  or  alderman,  refusing  to  accept  the  office  after 
notice,  should  be  subject  to  such  fines  and  amerciaments 
as  should  seem  reasonable  to  the  mayor  and  alderm<sn, 
or  the  major  part  of  them;  that  there  should  be  a  recorder 
elected  by  the  mayor  and  aldermen ;  and  that  the  mayor, 
aldermen  and  burgesses,  might  have  a  court  of  record  to 
be  holden  before  the  mayor,  recorder,  and  aldermen,  or 
any  four  of  them,  of  whom  the  mayor  or  recorder  should 
be  one,  every  TueM^oy,-  that  the  mayor  and  recorder, 
and  every  mayor  for  one  year,  after  serving  the  office 
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of  mayor,  and  three  other  aldermen,  should  be  justices 
of  the  peace  for  the  borough,  to  be  elected  annually 
by  the  mayor,  aldermen,  and  burgesses ;   and  m  case 
The  MAYoa    of  death  or  vacating  the  office  of  alderman,  another  to 
PoRTSMoutH.  be  elected  in  his  room.    There  was  no  clause  in  the 

charter,  expressly  requiring  that  the  aldermen  when 
elected  should  be  resident  within  the  borough.  It  was 
alleged  in  the  affidavits  that  the  aldermen,  against  whom 
this  application  was  directed,  had  resided  out  of  the 
borough  for  a  great  many  years ;  and  that  one  of  them, 
who  had  been  elected  one  of  the  justices  of  the  peace 
for  the  borough,  resided  seven  miles  distance  from  the 
town,  but  always  attended  to  his  magisterial  duties  when 
his  attendance  was  necessary.  No  inconvenience  to  the 
inhabitants  of  Portsmouth  was  alleged,  nor  was  any  delay 
of  justice  complained  of,  as  arising  from  the  non-residence 
of  the  individuals  named  in  the  rule.  The  only  instance 
pointed  out  of  a  delay  of  justice  was,  that  in  1817  the 
borough  court  did  not  sit  on  the  day  appointed,  and  the 
court  adjourned  until  the  next  day.  Under  these  circum- 
stances, the  question  was,  whether  the  aldermen  were 
bound  to  reside  independently  of  the  provisions  of  the 
charter. 

Scarlett,  Adam  and  Erskvfe,  (with  whom  was  Sehfytiy) 
shewed  cause  against  the  rule.  If  this  case  were  to  depend 
upon  the  merits  as  disclosed  in  the  affidavits,  there  is 
no  ground  whatever  for  supporting  the  motion ;  because 
there  is  no  pretence  for  saying  that  any  inconvenience  or 
delay  of  justice  to  the  inhabitants  of  Poifsmotr/A  has  arisen 
from  the  non-residence  of  the  aldermen.  Bat  the  deci- 
sive answer  to  it  is,  that  there  is  not  a  word  in  the  charter 
which  imposes  upon  the  aldermen  the  necessity  of  ac- 
tually residing  within  tie  borough.     The  supposed  an- 


TllIN^ITT  TERM,  FIFTH  GEO.  IV. 

boritj  for  rtiis  applicfttion  is  Rex  v.  Truro  {a) ;  but  that 

ase  is  totally  dissimilar.     That  was  an  applicatioa  for  a 

no  warranto  information  to  an  itidivYdual  calling  upon  ^^ 

im  to  shew  by  what  authority  he  claimed  to  be  a  capital   '^^^  Mayor 

of 
lurgess  of  the  borough  of  Tturo^  on  the  ground  that  by  Poutsmouth. 

lie  express  terms  of  the*  charter  of  that  borou^,  no  per- 

on  could  hold  the  office  of  a  capital  but^ess  who  resided 

lut  of  the  borough,  the  fact  being  that  the  defendant  had 

:one  to  reside  out  of  the  town.    The  Court  refused  the 

pplication ;   but  upon  referring  tb  the  particular  words 

f  the  charter,  they  said  that  a  rule  nisi  for  a  mandamus 

light  be  granted,  commanding  the  corporation  to  mieet 

JT  the  purpose  of  considering  whether  they  would  or 

;'ould  not  remove  a  capital  burgess  who  had  gone  otrt  of 

lie  town  to  dwell.     That  case,  howerer,  depended  en- 

irely  upon  the  particular  wording  of  the  charter,  and 

ertainly  is  no  precedent  by  which  the  Coort  cam  be 

ovemed  in  this  instance.     Admitting,  for  the  sake  of 

rgument,  that  the  charter  in  the  present  case  required 

le  aldermen  lo  reside,  still  unless  there  Was  a  strong 

ase  made   out  of  inconvenience  or  prejudice  to  the 

ihabitants,  the  Court  wbuid  not  interfere.  Non-residence 

;  not  ipso  facto  a  grouncf  for  amotion  trotn  the  office  ^ 

Idermau.     A   real  and  substantial   grievance   mtist  be 

lade  out  before  this  Court  can  interfere,  and  even  then  it 

rould  be  entirely  a  matter  of  discretion  with  the  mayor 

nd  the  rest  of  the  aldermen,  whether  they  ^'otttd  or  would 

ot  remove  the  non-resident  members  of  the  corporation. 

lie  charter  gives  to  the  mayor  and  aldermen  a  discre- 

ionary  power  to  remove  **  fbv  any  offence  or  default,  or 

easonable  cause;"    but  if  no  inconvenience  resulted  to 

be  town  from  thenon-attendance  of  some  of  the  aldermen, 

liey  would  not  be  justified  in  removing  them.     Here  no 

» 

(o)  Not  reported.  It  was  decided  in  Hilary^  1831,  before  this 
;ries  of  reports  commenced. 
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1824.       inconvenience  is  suggested,  no  delay  of  justice  is  com- 
plained of,  and  therefore  without  some  express  authority, 
shewing  that  non-residence    merely  is   a  ground  of  a 
The  Mayor   motion,  this  rule  must  be  discharged.    The  charter  de- 
FoRTSMouTH.  clares,  that  five  of  the  aldermen  shall  be  justices  of  the 

peace.  Now  four  of  these  actually  reside,  and  the  fifth 
lives  within  a  short  distance  of  the  town,  and  atwajs 
discharges  his  magisterial  duties.  This  being  an  appli- 
cation of  the  first  impression,  and  there  being  no  pretence 
for  it,  the  rule  must  be  discharged. 

Coplei/f  A.  G.,  Gaselee  and  Merewether,  contra.  In 
Rex  V.  Monday  {a\  which  arose  upon  the  same  charter, 
Lord  Mansfield  decided  that  when  an  alderman  was  once 
elected,  it  was  his  duty  to  reside.  That  learned  judge, 
speaking  of  the  provision^  of  the  charter,  said  ''resi* 
dence  is  not  a  precedent  qualification  for  a  burgess  to  be 
elected  an  alderman.  All  the  charter  requires  is,  thit 
after  he  is  elected  he  shall  be  resident"  [Abbott^  C.  J. 
That  was  certainly  an  obitur  dictum.  There  is  nothbg 
in  the  charter  which  warrants  that  position.]  The  use, 
however,  to  be  made  of  what  was  said  by  that  learned' 
judge  is,  that  it  confirms  what  has  been  laid  down  in  a 
variety  of  cases,  namely,  that  when  the  charter  of  a  cor- 
poration  requires  that  the  capital  burgesses  or  aldermen 
shall  be  resident,  it  is  nothing  more  than  a  declanitioo  of 
the  common  law.  In  Vaughan  v.  Lewi$  (6),  Lord  HuU 
so  expressed  himself;  and  the  same  principle  was  laid 
down  m  the  Cittf  of  Exeter  v.  Clyde  (c).  Hence  it 
follows,  that  whether  a  clause  be  or  be  not  introduced 
into  a  charter,  expressly  requiring  residence,  is  a  matter 
perfectly  indifferent,  because  at  common  law,  residence 
is  a  duty  incident  to  the  office ;  and  non-residence  is  t 

(a)  Cowp.  530.     (6)  Garth.  2Sr.    (c)  4  Mod.  SS.  Holt,  4S5,  S.C. 
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disqualification  when  it  is  satisfactorily  proved.      The        1824. 
persons  against  whom  this  motion  is  directed  are  not    ^.    ^ 
justices  of  the   borough,  but   aldermen,   whose  duties  v. 

necessarily  require  residence.  By  the  charter,  they  are  ®  ^^^^ 
the  council  of  the  borough,  and  are  required  from  time  to  Portsmouth. 
time  to  aid  and  assist  the  mayor  in  all  causes  and  matters 
touching  or  concerning  the  borough.  Every  alderman 
is  bound  to  attend  the  court  of  record  held  in  the 
borough,  although  five  are  sufficient  to  constitute  a  court. 
The  only  question  then  is,  as  to  the  course  to  be  pursued 
to  enforce  the  residence  of  absentees.  This  can  only 
be  done  by  mandamus.  It  is  a  mistake  to  suppose  that 
this  is  a  case  of  the  first  impression.  In  Rex  v.  Truro 
the  rule  for  a  mandamus  was  made  absolute,  although 
the  matter  was  not  carried  farther.  That  case  was, 
however,  much  weaker  than  this,  for  there  the  burgess 
actually  resided  just  out  of  the  town ;  but  here,  the  al- 
dermen in  question  live  in  different  parts  of  the  country, 
some  in  London,  and  one  is  actually  out  of  the  kingdom. 
But  before  the  case  of  Rex  v.  Truro,  it  was  said  by 
Ashurstj  J.  in  Rex  v.  Heaven  (a),  that  '^  when  a  cor- 
porator  neglects  the  duties  of  his  office,  the  corporation 
should  first  take  cognizance  of  it,  and  deprive  him,  and 
then  it  may  be  properly  brought  before  this  Court.  And 
there  is  no  inconvenience  in  this  mode  of  proceeding; 
for  if  any  persons  find  themselves  injured  by  the  non* 
residence  of  a  corporator,  and  the  corporation  refuse  to 
interfere  and  to  do  their  duty,  such  persons  may  apply  to 
this  Court  for  a  mandamus,  directed  to  the  corporation, 
to  enforce  a  performance  of  their  duty."  That  case 
shews,  that  a  quo  warranto  information  will  not  lie  until 
the  aldermen  have  been  removed ;  and  therefore  the 
only  mode  of  proceeding  is  by  mandamus  in  the  terms  of 

(a)ST.  R.  772. 
VOL.  II.  D  D 
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the  present  rule.      It  is  of  great  importance  to  the  to¥m 
of  Portsmouth  that  the  residence  of  the  aldermen  should 
9.  be  enforced.     This  application  is  connected  with  the 

The  Mayor    administration  of  public  justice,  and  stands  upon  a  very 
Portsmouth,  different  footing  from  the  case  where  the  object  is  to 
enforce  the   performance   of  a  mere   ministerial  duty. 
At  common  law  it  is  the  bounden  duty  of  an  alderomi 
to  reside  in  the  place  of  which  he  is  a  magistrate ;  and 
admitting  that  residence  is  not  required  by  the  express 
terms  of  the  charter,  still,  it  is  a  duty  arising  by  necessaiy 
implication.     Here  there  has  been  defiault  in  persons 
standing  in  the  situation  of  public  officers,  and  therefore, 
according  to  the  principle  laid  down  in  BulL  N.  P.  199* 
and  3  Black.  Com.  264.  the  mandamus  in  soch  case  is 
a  writ   of  right   to   which  the  subject  is  entitled.    Id 
Reg.  V.  Truebody  (a),  Rex  v.  The  Mayor  of  Shresh 
bury  (6),  Rex  v.  The  Corporation  of  Leicester  (c),  and 
Rex  V.  Ponsonby  {d),  non-residence  was  considered  sacb 
a  breach  of  duty  in  a  corporator,  as  to  justify  his  amotita 
Sufficient  inconvenience  has  already  been  pointed  out  to 
warrant  the  interposition  of  the  Court ;  and  conaidenDg 
the  importance  of  the  case,  as  it  affects  the  due  goven- 
ment  of  every  corporation  in  the  kingdom,  the  Ck>urt  wil 
at  least  require  the  mayor  and  aldermen  to  meet  for  Ae 
purpose  of  considering  the  propriety  of  exercising  the 
power  of  amotion  with  which  they  are  vested. 

Abbott,  C.  J. — Applications  like  the  present  ban 
not  been  made  to  the  Court  until  very  recently.  They 
have  probably  grown  out  of  the  dictum  of  Ashurst,  J.  i" 
Rex  V.  Heaven.  What  that  learned  Judge  says  is,  "K 
any  persons  find  themselves  injured  by  the  non-residence 

(a)  2  Ld.  Raym.  1275.  (b)  Cas.  temp.  Hard.  147. 

(c)  4  Burr.  2087.  {d)  1  Ves.  jun.  1. 
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^f  a  corporator,  and  the  coiporatioii  refuse  to  interfere  and 
to  do  their  duty,  such  persons  may  apply  to  this  Court  for 
a  mandamus,  directed  to  the  corporation,  to  enforce  a  v. 

performance  of  their  duty."  The  case,  therefore,  put  ^*^®  Mayor 
by  the  learned  Judge  to  justify  such  an  applicatioui  PoaTsiiouTH. 
would  be,  where  persons  find  themselves  injured  by  the 
non-residence.  That  is  the  ground  there  suggested* 
There  is  no  doubt  that  a  person  who  accepts  an  office  in 
a  corporation,  thereby  tacitly  engages  to  take  upon 
himself  the  duty  of  giving  such  attention  to  the  office  as 
the  public  convenience  may  require;  and  where  the 
public  convenience  requires  it,  residence,  by  the  common 
law,  is  a  part  of  his  duty.  But  if  we  yield  too  readily 
to  applications  of  this  nature,  we  may  expect  much 
Udgatioii  and  serious  inconvenience  to  ensue.  Unless 
we  make  the  convenience  or  inconvenience  resulting  to 
the  public  from  non-residence  of  corporate  officers,  the 
ground  of  inquiry  and  rule  of  our  decision,  it  will  lead  to 
an  infinity  of  applications  to  the  governing  power  of 
corporatiofis  to  remove  members  of  the  select  body, 
no  ma^er  how  large  the  whole  number  may  be.  It 
aeems  to  me,  that  we  ought  not  to  yield  to  an  application 
of  this  nature,  unless  we  saw  tbat  there  was  a  serious 
inconvenience  sustained,  which  required  this  Court  to 
interfere  and  put  the  corporation  in  motion.  Now,  from 
the  affidavits  before  the  Court,  it  does  not  appear  to  me 
that  there  is  that  serious  inconvenience  which  should  call 
upon  the  Court  to  interfere.  The  non-residence  of 
some  of  the  aldermen  rather  casts  a  burthen  apon  the 
others,  than  produces  inconvenience  to  the  inhabitants  at 
Iarge>  because  it  compels  the  few  who  are  resident  to  be 
more  active  in  the  discharge  of  the  duty  of  their  office, 
than  if  there  were  others  to  share  it  with  them.  It  does 
not  appear  that  those  who  are  resident  think  the  presence 
of  their  brethren  necessary ;  and  this  application  is  not 

D  D  2 
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made  by  them  from  any  wish  that  more  of  their  brethren 

should  come  to  reside  within  the  borough.     As  tcvthose 

V.  aldermen  who  are  by  the  charter  required  to  discharge  the 

The  Mayor    duties  of  a  justice  of  peace,  it  appears  that  four  are 

Portsmouth,   constantly  resident  within  the  town,  and  that  the  fifth 

resides  at  no  great  distance  from  it ;  and  therefore,  as 
no  delay  of  justice  can  arise  from  the  absence  of  the 
other  aldermen,  it  appears  to  me  that,  considering  the 
very  great  inconvenience,  and  the  quantity  of  litigation 
that  may  ensue,  we  ought  not  to  interpose  in  the  manner 
now  required.     Nothipg  but  strong  evidence  of  some 
serious  inconvenience  and  injury  sustained  by  the  corpo- 
ration for  want  of  the  residence  of  its  members,  can 
justify  such  an  application.     No  case  of  diat  kind  is 
made  out ;  and  as  the  resident  members,  who  take  upon 
themselves  the  whole  of  the  duty,  do  not  think  it  necessart 
to  require  the  assistance  of  their  brethren,  I  see  no  reason 
for  our  interposition. 

« 
HoLROYD,  J.  (a) — I  entirely  concur  with  my  Lord 
Chief  Justice.  Without  questioning  the  propriety  of 
what  is  said  by  Mr.  Justice  Ashurst  in  Rex  v.  Heaven, 
it  appears  to  me  that  there  is  not  any  injury  pointed  out 
by  the  affidavits  in  this  case  which  has  been  sustained  in 
consequence  of  the  non-residence  of  the  persons  against 
whom  this  motion  is  directed.  There  has  been  no  want 
of  attendance  on  the  part  of  those  on  whom  the  duty  of 
a  justice  of  the  peace  is  cast.  No  complaint  is  made 
against  them,  and  therefore  there  is  no  pretence  for 
saying  that  public  justice  has  been  delayed,  or  that  an)' 
inhabitants  of  the  borough  have  been  prejudiced.  If 
the  present  application  were  to  be  granted,  it  woald 
entitle  any  inhabitant,  upon  the  temporary  non-residence 

^  (a)  Bayl^f  J,  and  UukdaUf  J,  were  not  in  Court  dorii^  the 
discussion. 
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of  an  alderman,  to  insist  upon  his  amotion  from  office, 

no  matter  how  ursrent  the  reason  misht  be  for  such  tem-  _ 

XT  J-  r    ..  The  King 

porary  absence,     ^ow,  accordmg  to  one  of  the  cases  v. 

in  Burrows^s  Reports  («),  Lord  Mansfield  says,  it  must  ^^®  Mayor 

be  a  permanent  absence  which  is  to  work  the  forfeiture  Portsmouth. 

of  office.     If,  indeed,  the  non- residence  leads  to  neglect 

of  duty,  and  by  that  neglect  of  duty  any  person  is  injured 

in  any  of  the  franchises  which  are  given  him  by  the 

charter,  and  such  a  mischief  is  clearly  shewn,  it  would 

not  only  be  the  right,  but  the  duty  of  the  Court,  to  grant 

the  mandamus ;  but  it  is  not  every  temporary  absence 

^hich  would  justify  a  mandamus  to  the  mayor,  to  call  a 

neeting  for  the  purpose  of  considering  the  propriety  of 

enioving  the  absentee.     But  even  before  such  a  step 

:ould  be  taken^  notice  must  be  given  to  the  non-resident 

o  come  in  and  defend  himself;    and  he  may   shew  a 

rood  ground  for  his  non-residence,  although  an  injury 

las  been  sustained  by  his  absence,  before  he  can  be 

einoved.    I  think  the  motion  must  lay  its  foundation  in 

tome  injury  actually  sustained ;  or  it  must  be  shewn  that 

>ome  person  has  been  deprived  of  some  right  under  the 

:harter  in  consequence  of  the  non-residence;  and,  until 

bat  is  done,  the  Court  ought  not  to  interfere. 

Rule  discharged,  but  without  costs. 
(a)  Rex  V,  I'he  Corporation  of  Leicester,  4  Burr.  2089. 


Nestor  v,  Newcome  and  another.  Tuesday, 

July  6. 

T^HIS  was  an  action  for  an  alleged  trespass  in  the  plain-  After  issue 
tiff's  dwelling-house  at  Ridge  in  the  county  of  Hertford.  SSoTiial 
The  first  named  defendant,  a  magistrate,  pleaded  first,  the  given  in  action 

general  issue,  and  second,  leave  and  license.     The  other  g^trate  for  ' 
an   act  done  in  Ills  magisterial  capacity,  he  may  withdraw  his  plea,  pay  money 
into  Court,  and  plead  de  uovo. 


Nestor 

V, 

Newcome. 
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defendant,  being  a  servant,  pleaded  that  ke  acted  under 
his  master's  orders.  After  issue  joined,  and  the  paper 
books  made  up,  and  notice  of  trial  given  for  the  next 
Hertfordshire  assizes,  Brodricky  on  a  fonaer  day,  ob- 
tained a  rule  calling  on  the  plaintiff  to  shew  cause,  why 
the  defendant  Newcome  shouldnot  be  at  liberty  to  withdraw 
his  pleas,  pay  money  into  Court  under  the  statute  24 
Geo.  2.  c.  44.  s.  4.  by  way  of  amends,  and  plead  the 
general  issue  de  novo. 


Ckitiy  shewed  cause.     It  is  a  general  rule,  that  after 
issue  joined,  money  cannot  be  paid  into  Court.     Bot 
the  language  of  the  statute  24  Geo.  2.  c.  44.  s.  4«  is 
decisive.      By  that  section  of  the  statute,  it  was  enacted 
that  if  the  magistrate  neglected  to  tender  amends  befoie 
action   brought,   he  might,  by  leave  of  the    Court,  at 
any  time  be/ore  issue  joined^  pay  into  Court  such  sum 
as  he  should  think  fi  t.     Without  this  statute,  the  defSendiit 
could  not  pay  money  into  Court  at  all ;  and  the  Court 
will  not  extend  a  privilege,  which  of  itself  is  of  very  c«h 
siderable  latitude.     But  the  defendant  does  not,  in  the 
rule  now  moved  for,  specify  the  sum  he  proposes  to 
tender.     He  may  tender  sixpence,  or  some  trifling  sum, 
which  is  no  compensation  to  the  plaintiff.     At  all  events 
he  is  too  late  after  issue  joined,  and  notice  of  trial  giveu. 


Brodrick,  contrd.  There  is  no  general  rule  applicable 
to  cases  of  this  description.  Each  case  must  depend 
upon  its  own  particular  merits,  and  the  Court,  when 
applied  to,  will  modify  the  rule  as  to  them  seems  fit  and 
proper.  The  case  of  Devaynes  v.  Boys  (a)  is  an  ex- 
press authority  for  this  application.  There  the  C.  P« 
held  upon  the  statute  of  amends  that,  in  an  action  against 
a  magistrate,  the  defendant  after  issue  joined,  may  move 
(o)  7  Taunt.  33.    3  Marsb.  35.  S.  C. 
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to  withdraw  the  general  issue,  pay  money  into  Court, 
and  plead  de  novo.  The  point  was  there  brought  under 
the  express  notice  of  the  Court.  There  is  no  distinction 
between  the  case  of  a  magistrate  and  any  other  person ; 
and  in  ordinary  cases  the  Court  will,  upon  terms,  allow 
a  defendant  to  pay  money  into  Court  after  issue  joined, 
and  even  after  the  granting  of  a  new  trial  (a). 
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Nestor 

V. 

Newcowe. 


Abbott,  C.  J. — The  case  in  the  Common  Pleas 
is  decisive.  1  certainly  know  of  no  general  rule  which 
says  that,  after  issue  joined,  a  defendant  will  not  be 
allowed  to  bring  money  into  Court.  This  question, 
however,  arises  upon  the  construction  of  the  statute  of 
amends,  and  it  seems  to  have  been  expressly  decided  in 
Devaynes  v.  Boys.  By  giving  the  defendant  leave  to 
pay  money  into  Court,  the  plaintiff  will  not  be  prevented 
from  going  on  with  his  action,  and  taking  the  opinion  of 
the  jury,  whether  the  sum  tendered  is  a  sufficient  com- 
pensation for  the  alleged  trespass.  The  rule  must 
specify  the  sum  paid  in,  and  must  express  that  it  is  paid 
in  with  the  leave  of  the  Court.  The  officer  of  the  Court 
will  draw  up  the  rule  in  the  proper  form. 

HoLROYD,  J.  (6),  and  Littledale,  J.,  concurred. 

Rule  absolute. 


(a)  See  Tidd,   8tfi.   ed.  671,  2.    2  Stra.  1971.    Barnes,  289. 
362.    2  Archbold.  Prac.  152.  182. 

(b)  Buykyj  J.  was  in  the  Bail  Coart. 
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Tueiday^ 
July  6. 


ITie  King  v.  The  Justices  of  Kino's  Lynn, 


Where  the  in.  ScARLETThzA  obtained  a  rule  calling  upon  two  jus- 

habitants  of  a    .  ^    rr .     t      »-  •       i  r    t^t    y  1 1. 

town  not  with-  tices    of  King  s   Lynn,  in  the  county  of  r^orjoik,  to 

h°d  ilTu^red'  ^^^^  cause  why  a  writ  of  mandamus  should  not  issue 
costs  in  de-  to  them,  commanding  them  to  cause  a  taxation  to  be 
tions'^rought  n^^de  and  levied  of  the  inhabitants,  for  paying  the  costs 
on  57  G.  3.  c.  Qf  defending  certain  actions  brought  on  the  statute  57 

19.  s.  38,  for       _,  ^  .  ^,-11.  r 

damages  done    (j^o.  3.  c.  IQ.  s.  38.  against  two  of  the  inhabitants  for 

by  riotous  as-  ^j^^  recovery  of  damages  alleged  to  have  been  sustained 

semblies:—  ...  . 

Held,  that        by    the   plaintiffs  in  those  actions,  in  consequence  of 

would  not  lie  certain  riotous  assemblies  of  persons  within  the  bo- 
to  two  justices  rough.     The  affidavit  upon  which  the  rule  was  granted, 

of  the  town,  i      t  r?-  •      §       -r  •  •  1  • 

to  make  and     stated  that  Kings  Lynn   is  a   town   not  wit  fun  anf 

levy  a  rate  for  hundred,   and  that  the    costs   incurred   by    the    appt 

payingthe  .  .  .         .  . 

costs.  cants  in  defending  the  actions  in  question  amounted  to 

111/.;  and   that   upon  application  being  made  to  two 

justices  of  the  town  to  levy  a  rate  for  the  purpose  of 

reimbursing  the  applicants,  the  justices  declined  interfer* 

ing,  on  the  ground  that  they  had  not  authority  to  make  a 

rate  for  that  purpose. 

Nolan  and  Tindal  shewed  cause  and  objected,  first, 
that  there  was  no  provision  made  by  any  statute,  autho- 
rizing a  rate  for  the  purpose  of  reimbursing  the  inbabi- 
tants  of  a  town,  not  within  a  hundred^  for  expenses  in- 
curred  by  them  in  defending  actions  brought  on  the 
57  Geo.  3.  c.  19*  s.  38;  and  second,  that  supposing 
this  case  to  be  provided  for,  the  only  mode  of  relief  was 
by  applying  to  the  justices  assembled  in  quarter-sessions. 
As  to  the  first  objection,  it  is  manifest  that  the  8  GeO' 
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c.  16,  and  the  ^2  Geo.  2.  c.  46.  8.  34,  which  are  the 
ily  statutes  which  provide  the  mode  of  recovering  the 
sts  of  defending  actions  against  inhabitants,  are  con--  ^ 

led  solely  to  hundredsy  and  make  no  mention  whatever  "^^  Justices 
the  inhabitants  of  towns,  against  whom  actions  may  Kiho's  Ltstn. 
^  brought.  Then  secondly,  supposing  the  1'  Geo*  1. 
.  Q.  c.  5.  s.  6,  should  be  relied  upon  on  the  other  side, 
ill  it  will  be  found  that  that  statute  makes  no  provision 
hatever  as  to  the  costs  of  defetiding  actions  brought 
rainst  inhabitants,  it  merely  provides  a  mode  of  reim- 
ursing  the  defendants,  on  whom  the  damages  recovered 
y  the  plaintiff  have  been  levied ;  but  assuming  that  the 
inguage  of  that  statute  is  comprehensive  enough  to  in- 
lude  costs  as  well  as  damages,  still,  in  the  case  of  a 
own,  the  application  to  tax  and  levy  the  amount  should 
)e  made  to  the  justices  assembled  in  quarter-sessions, 
md  not  to  two  magistrates  out  of  sessions.  Here  the 
application  for  relief  has  been  made  to  two  justices 
ooly,  and  therefore  this  rule  cannot  be  supported.  It 
s  an  established  rule,  that  statutes  giving  costs  are  to 
>e  construed  with  strictness.  Dibben  v.  Cooke  (a), 
^ngle  v.  Wordsworth  (A),  Coxe  v.  Bowles  (c),  and  Rex 
•  Glastonby  (d). 

Scarlett,  Pryme,  and  Parke,  in  support  of  the  rule, 
^e  question  must  turn  upon  the  construction  which  ia 
>  be  put  upon  the  34th  section  of  the  22  Geo.  2.  c.  46. 
*y  which  it  is  enacted,  that  the  justices  are,  in  the  manner 
directed  by  the  statute  of  hue  and  cry  (8  Geo.  2.  c.  I6.), 
o  cause  a  taxation  to  be  made,  levied,  and  collected, 
or  raising  and  paying  as  well  the  costs  and  damages 
Covered  by  the  plaintiff,  as  also  all  such  just  and  ne- 
^sary  expenses  as  any  inhabitant  or  inhabitants  of  the 

(a)  2  Stra.  1005.  (6)  3  Burr.  1284. 

(c)  1  Salk.  205.  {d)  Cas.  temp.  Hard.  355. 


404  CASES  IN  THE  KINg's  BENCH,^ 

1824.       hundred  shall  have  been  at  in  defending  any  such  ao 

^'^^^^^^      tion.     Now  although  the  word  torxm  is  not  here  men- 

•0.  tioned,  still  it  must  necessarily  be  included  in  the  larger 

The  Justices  ^^^j  hundred.     But  a  town  may,  for  the  purpose  of  the 

King's  Lynn,  present  case,  be  considered  as  itself  a  hundred.    That 

statute  evidently  contemplated  the  extension  of  the  re- 
medy thus  provided,  to  all  districts  or  places  in  which 
the  inhabitants  may  have  been  compelled|  by  process  of 
law,  to  make  compensation  to  private  individuals.  A 
town  is  equally  within  the  mischief  provided  for,  and 
there  can  be  no  sensible  reason  for  excluding  the  inhabi- 
tants of  a  town  from  the  remedy,  merely  because  the  town 
happens  not  to  be  within  a  defined  district  called  a  hun- 
dred. This  statute  ought  to  receive  a  liberal  constructioo, 
it  being  in  fact  a  remedial  statute,  as  the  riot  act,  1  Geo. 

1.  St.  2.  c.  5.  was  in  RatcUffe  v.  Eden  (a)  held  to  be. 
If  a  town  be  within  the  mischief  contemplated  by  the 
statute,  surely  it  ought  to  be  within  the  remedy,  although 
not  mentioned  eo  nomine.  In  order  to  give  effect  to  tbe 
obvious  intention  of  the  legislature,  the  statutes  8  Geo, 

2.  c.  l6.  and  22  Geo.  2.  c.  46.  must  be  incorporated,  or 
at  least  construed  in  pari  materia  with  the  57  Geo.  3.  c. 
19.  s.  38.  by  which  a  remedy  is  given  against  the  inha- 
bitants of  any  city  or  town  for  damage  done  by  riotous 
or  tumultuous  assemblies,  '^  if  such  city  or  town  be  a 
county  of  itself,  or  is  not  within  any  hundred,  or  other- 
wise, the  inhabitants  of  the  hundred  in  which  such  da- 
mage shall  be  done,"  &c.  Unless  a  liberal  constnictioa 
is  put  upon  these  statutes,  the  inhabitants  of  towns  will 
be  deprived  of  that  remedy  which  was  evidently  inteoded 
to  be  given  to  all  divisions  of  counties,  whether  hundreds, 
or  towns  not  within  a  hundred  (b). 


(rt)  Cowp.  485.    Sec  Doug.  699.         (6)  See  2  Inst,  ttoic  i^' 
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The  Court  took  time  to  advise  upon  the  case,  and 

judgment  was  now  delivered  by 

The  Ktng 

V, 

Abbott,  C.  J. — ^This  was  a  motion  for  a  writ  of  man*  The  Justices 
damus  to  be  directed  to  two  justices  of  the  borough  of  King's  Lri^ir 
Kin^s  Lynn,  commanding  them  to  make  a  rate,  and  levy 
a  sum  of  money,  for  the  purpose  of  reimbursing  two  in* 
habitants  of  the  town,  the  costs  incurred  by  them  in  det 
fending  actions  brought  against  them  on  the  statute  57 
Geo.  S.  G.  IQ.  s.  38.  for  recovering  damages  occasioned 
by  riotous  assemblies.     It  appears  that  King's  Lynn  is 
^  town  corporate,  that  it  is  not  within  any  hundred,  and 
that  it  is  not  a  county  of  itself.     On  shewing  cause 
against  the  rule  nisi  for  a  mandamus,  two  objections  were 
made ;  first,  that  this  case  was  not  in  any  manner  pro- 
vided for  by  any  statute ;  and  second,  that  if  it  was  in  any 
manner  provided  for,  the  mode  of  relief  was  by  appli- 
cation to  the  quarter-sessions,  and  not  to  two  justices  out 
of  sessions.    The  ^th  section  of  the  statute  57  Gto.  3. 
c.  1 9*  on  which  the  actions  were  brought,  is  as  follows  :  - 
'^  And  be  it  further  enacted,  that  in  every  case  where 
any  house,  shop,  or  other  building  whatever,  or  any  part 
thereof,  shall  be  destroyed,  or  shall  be  in  any  manner 
damaged  or  injured,  or  where  any  fixtures  thereto  at- 
tached, or  any  furniture,  goods,  or  commodities  whatever, 
which  shall  be  therein,  shall  be  destroyed,  taken  away^ 
or  damaged  by  the  act  or  acts  of  any  riotous  or  tumul- 
tuous assembly  of  persons,  or  by  the  act  or  acts  of  any 
person  or  persons  engaged  in  or  making  part  of  such 
riotous  or  tumultuous  assembly,  the  inhabitants  of  the 
city  or  town  in  which  such  house,  shop,  or  buildings  shall 
be  situate,  if  such  city  or  town  be  a  county  of  itself,  or  is 
not  within  any  hundred,  or  otherwise,  the  inhabitants  of 
the  hundred  in  which  such  damage  shall  be  done,  shall  be 
liable  to  yield  full  compensation  in  damages  to  the  person 
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1824.       or  persons  injured  or  damnified   by  such  destruction, 

t^^r^"^^"^      taking  away,  or  damage ;  and  such  damages  shall  and 

V.  may  be  demanded,  sued  for  and  recovered  by  the  same 

The  Justices  means,  and  under  the  same  provisions,  as  are  provided  m 

King's  Lynn,  and  by  the  1  Geo.  1 .  st.  2.  c.  5.  with  respect  to  persons 

injured  and   damnified   by  the   demolishing  or  pulling 
down  of  any  dwelling-house,   by  persons    unlawfully^ 
riotously,  and  tumultuously  assembled."     It  is  to  be  re- 
marked, that  this  statute   speaks  only   of  the  damage 
sustained  by  the  party  injured,  and  is  silent  as  to  the 
costs  of  a  defence.    The  statute  1  Geo.  I.  st.  2.  c.  5.  also 
mentions  only   the   damages    to   be    recovered  by  the 
plaintiff,  and  directs  that  at  the  plaintiff's  request,  made 
to  the  justices  of  the  town,  at  any  quarter-sessions,  the 
damages  shall  be  raised  and  levied  on  the  inhabitants  of 
the  town,  and  paid  to  the  plaintiff  in  the  manner  directed 
by  the  9,7  Eliz.  for  reimbursing  the  persons  on  whom 
money  recovered  against  any  hundred,  by  any  party  robbed, 
shall  be  levied.     The  27  Eliz.  c.  13.  ss.  4  &  5.  provides 
only  for  relief  of  the  particular  inhabitants  of  a  hundred 
upon  whom  the  damages  recovered  against  the  hundred 
may  have  been  levied,  and  directs  that  upon  complaint 
made   by   the   parties  so  charged,  two  justices  of*  the 
county  shall  tax  the  hundred.    This  statute,  therefore, 
has  made  no  provision  for  the  costs  of  the  defence.    It  is 
confined  to  hundreds,  and  though  it  gives  the  power  to 
two  justices,  and  is  referred  to  by  the  1  Geo.  1.  st  2.. 
c.  5.  yet  by  the  express  words  of  that  statute,  the  power 
is  given  to  the  quarter-sessions  in  the  case  of  a  town.    So 
that  unless  there  be  some  other  statute  that  can  be  em- 
bodied into  and  made  a  part  of  the  legislative  provision 
of  the  57  Geo.  3.  there  is  clearly  no  foundation  for  this 
<  appKcation  for  a  mandamus.     It  was  argued  in  support 
of  the  motion  that  the  statutes  8  Geo.  2.  c.  J  6-  and  22 
Geo.  2.  c.  4G.  are  so  to  be  considered.      Now  with  re- 
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spect  to  the  8  Geo.  Q,.  c.  l6.  that  relates  only  to  the  sta-        1824* 
tutes  of  hue  and  cry.     It  directs  that  in  actions  against       ^^v^^^ 

Tlw»  ITturrt 

the  hundred',   the  process  shall  be   served  on  the  high  ^^ 

constable,  who  is  to  defend,  and  if  the  plaintiff  obtains  The  Justices 
judgment,  the  sheriff  is  to  produce  the  writ  of  execution  Kisc'sLyvv^ 
to  two  justices  of  the  county,  who  are  to  make  an  assess- 
ment as  directed  by  the  27  Eliz.  c.  13.  and  are  to  include 
therein,  in  addition  to  the  damages  and  costs  recovered 
by  the  plaintiff,  the  necessary  expenses  of  the  high  con- 
stable in  defending  the   action.     This  is  the  first  time 
that  any  act  has  mentioned  or  made  provision  for  the 
recovery  of  costs  in  defending  the  action.     The  22  Geo. 
2.  c.  46.  s.  54.  extends  the  remedy  given  by  the  statute 
8  Geo.  2.  (which,  as  already  observed,  is  confined  to  the 
statutes  of  hue  and  cry,)  to  all  causes  or  actions  against 
the  inhabitants  of  any  hundred,  and  directs  the  sheriff  to 
produce  the  writ  of  execution  to  two  justices  of  the  peace 
of  the  county  as  directed  by  the  statute  8  Geo.  2.  and 
thereupon  requires  the  justices  to  raise  by  taxation  as 
well  the  costs  and  damages  recovered,  as  the  expenses 
incurred  by  any  inhabitant  in  defending  the  action.    These 
are  the  only  statutes  upon  the  subject,  and  of  these  the 
only  one  mentioning  the  inhabitants  of  a  town  is  the  I 
Geo,  1.  St.  2.  c.  5.  and  this  makes  a  distinction  between 
the  inhabitants  of  a  hundred  and  those  of  a  town;  and 
as  to  the  first  directs  the  assessment  to  be  according 
to  the  27  Eliz.  namely,  by  two  justices  of  the  county ; 
as  to  the  latter,  that  is,  the  inhabitants   of  a  town,  it 
gives  the  authority  to  the  justices  at  quarter-sessions. 
If,  therefore,  we  were  to  grant  the  writ  in  tlie  present 
case,  we  should  be  granting  relief  for  costs  to  a  defendant 
ia  a  case  in  which  no  statute  has,  in  terms,  given  such 
^lief^  and  should  also  be  ordering  the  relief  to  be  admi- 
<Ustered  by  two  justices,  when  the  only  statute  providing 
'br  the  case  of  a  town  has  given  the  power  of  relieving 
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1824.        lo   the  justices  assembled  at  quarter-sessions.    To  clo 
^"^^^^"^^       this  woald  be  ordaining  and  making  a  new  law,  which 
^  we  have  as  little  inclination  as  authority  to  do.    The 

•The  Justices  j^^\q^  therefore,  must  be  dischai^ed. 

King's  Lynv. 

Rule  discharged. 


Juh7.^*  Harrison  and  another  v.  Williams. 

A  resident  in-  CJhITTY  on  a  former  day  obtained  a  rule  calling 
habitant  of  a  ,  ^'^ 

town  corpo-  on  the  Corporation  of  the  City  of  Chester  to  shew  cause 
w  inspect^Mid  ^^^  ^  mandamus  should  not  issue  directed  to  them,  corn- 
take  copies  of  manding  them  to  permit  the  defendant  to  inspect  the 

a  bv'iaw  oi  the 

corporation,     corporation  books,  for  the  purpose  of  seeing  and  taking 

pending  an  ^l  ^.^py  ^f  tjjg  by-law  for  the  violation  of  which  this 
action  against        ,''  "^  .         i.    t  ,  t 

him  for  a         action  was  brought.     It  was  an  action  of  debt  by  the 

«e[^^thou\  treasurers  of  the  corporation,  to  recover  penalties  against 
he  is  not  a  the  defendant  for  exercising  the  trade  of  a  tanner  within 
andmanda-     ^^  ^^*y>  contrary  to  a  by-law  of  the  corporation,  which 

.mus  will  lie  forbids  persons  carrying  on  trades  within  the  city  who 
for  this  pur-  *.  ,  f     ^  ,  . 

pose.  Rre  not  Ireemen  thereof.    The  motion  was  made  on  tbe 

authority  of  The  Brewers*  Company  v.  Benson  (a). 

D.  F.  Jones  now  shewed  cause.  The  defendant  not 
being  a  member  of  the  corporation  has  no  right  to  inspect 
its  books.  He  is  to  all  intents  and  purposes  a  stranger 
and  a  foreigner,  and,  therefore,  the  Court  has  no  authoritj 
to  compel  the  corporation  to  submit  its  books  to  his 
inspection.  The  case  of  The  Brewers'  Company  v* 
Benson  has  been  virtually  overruled  by  subsequent  d^ 
cisions ;  Talbot  v.  Villeboys  (6),  and  Hodges  v.  Aths  (c). 
But  in  the  Mayor  of  Southampton  v.  ijraves  (rf),  in  which 


S: 


a)  Barnes,  236.  (6)  S  T.  E.  142.  in  which  it  is  cittd. 

c)  3  Wils.  398.  (if)  8 1,  R.  590. 
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all  the  nathorities  upon  this  subject  were  fully  cousin 
dered,  it  was  expressly  held,  that  peoding  an  'action  by  a 
corporation  for  tolls,  the  Court  will  not  grant  leave  to 
inspect  the  corporation  muniments  on  application  of  the 
defendant,  a  stranger  to  the  corporation.     Though  the 
action  in  that  case  was  for  tolls,  still  die  principle  of  the 
decision  is  applicable  to  this,  because  here  the  defendant, 
a  stranger,  is  seeking  to  inspect  the  corporation  muni- 
ments.    The  decisions  in  later  times  have  allowed  this 
advantage  to  corporators,  who  may  be  supposed  to  have 
an  interest  in  the  proceedings  of  the  corporation ;  but  it 
would  be  an  anomaly  if  a  perfect  stranger  were  allowed 
such  a  privilege.     Whatever  a  court  of  equity  may  do, 
it  seems  clear  that  a  court  of  law  has  no  power  to  order 
such  an  inspection.    In  the  case  last  referred  to.  Lord 
Kenyan  said,  *^  Lord  Hardwicke  (a),  who  perfectly  well 
understood  the  boundaries  between  the  courts  of  law  and 
exility,  expressly  said,  that  courts  of  law  cannot  grant 
such  an  inspection  as  is  prayed  for  in  this  case,  though 
a  comrt  of  equity  can ;  but  then  a  court  of  equity  will 
only  do  it  in  certain  cases,  after  examining  into  the  cir- 
cumstances of  the  case."    The  same  learned  judge  il- 
lustrates the  injustice  of  the  pnnciple  by  putting  this 
case:  ''  Suppose  an  application  of  this  kind  were  granted 
in  a  court  of  law  against  a  purchaser  of  an  estate  for  a 
valuable  consideration  without  notice  of  some  prior  es- 
tate, the  defect  is  disclosed  to  the  adverse  party,  who  gets 
possession  of  the  prior  deeds  and  then  defeats  such  puf- 
chaser  at  law."      Corporations,  like  individuals,  have 
their  rights  and  estates,  and  there  is  no  more  reason  for 
compelling  a  corporation  to  exhibit  its  muniments  to  an 
adverse  party,  than  there  is  for  compelling  a  private  in- 
dividual to  exhibit  his  title  deeds.     But  in  point  of  fact, 
there  can  be  no  necessity  in  this  case  for  an  inspection  of 


Harrison 

V, 

Williams. 


(a)  2  Ves.  620. 
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the  by-law  in  question^  because  it  will  be  a  necessary 

part  of  the  plaintiff's  case  to  produce  it  in  evidence  oq 
Harrison 

tf,  the  trial,  and  then  the  defendant  will  have  abundant  op- 

WiLLiAMs.    portunity  of  knowing  what  he  is  called  upon  to  answer. 

He  has  no  more  right  beforehand  to  see  the  by-law  than 

>   he  would  have  to  see  the  title  deeds  of  a  plaintiff  suing  in 

his  individual  character.    At  all  events  thb  applicatioo 

is  premature,  because  the  affidavit  upon  which  the  rule 

nisi  was  founded,  does  not  shew  any  application,  and 

refusal,  to  see  the  by-law,  which  is  necessary  before  the 

defendant  can  come  to  the  Court  to  require  a  compul- 

aory  inspection. 

Ckitty,  contrd.  This  case  is  perfectly  distinguish- 
able from  The  Mayor  of  Southampton  v. -Graves,  which 
was  an  action  against  the  defendant  for  certain  tolls  for 
wharfieige  on  landing  goods.  Here  the  action  is  founded 
on  a  by-law  which  affects  all  the  inhabitants  and  resianU 
of  the  city  of  Chester  at  large,  and  that  was  the  ground 
of  the  decision  in  The  Brewers^  Company  v.  Benson,  If 
the  defendant  is  to  be  sued  in  penalties  for  violating  a 
by-law  of  the  corporation,  he  has  at  least  a  right  to  know 
by  what  authority,  and  upon  what  principle  it  is  founcM- 
This  application  is  justified  upon  public  grounds,  and 
does  not  seem  to  affect  the  rights  of  property  with  which 
the  corporation  may  be  invested.  It  is  perfectly  dis- 
tinguishable  from  the  case  of  a  defendant  desiring  to 
inspect  the  title  deeds  of  a  plaintiff,  which  affect  his 
private  and  individual  rights.  The  case  in  Barnes  has 
never  been  overruled,  and  on  the  authority  of  what  is 
there  said  this  rule  must  be  made  absolute. 

Abbott,  C.  J. — I  certainly  do  not  find  that  the  de- 
cision in  The  Brewers^  Company  v.  Benson  has  bees 
overruled.    That  was  an  action  on  by-laws  of  the  com* 
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pany  against  Uii^  defendant  for  exercising  the  trade  of  a 

brewer,  he  not  being  a  member  of  the  company,  and  the 
...  ,  111  ,    ,  Harrison 

decision  seems  to  have  proceeded  on  the  ground  that  9. 

'*  by-laws  affecting  strangers  interest  them  therein/'  and  Williams. 
the  Court  made  the  rule  absolute  for  the  defendant  to 
inspect  the  company's  books  and  take  copies  of  the  by- 
laws. There  is  a  very  intelligible  and  sensible  distinction 
between  a  case  where  a  plaintiff  is  claiming  tolls,  which 
may  depend  upon  private  rights,  &c.  and  that  where  a 
corporation  is  suing  upon  a  by-law,  which  may  affect  all 
the  inhabitants  of  a  place,  and  on  that  ground  1  think  the 
case  of  the  Mayor  of  Southampton  v.  Graves  is  mainly 
different  from  this.  I  fully  agree  with  what  Lord 
Kentfon  says,  that  a  claim  to  tolls  is  like  a  claint  to  land 
or  any  other  estate,  and  that  a  court  of  law  cannot 
compel  a  person  to  shew  the  title  deeds  of  his  estate,  and 
that  in  that  respect  there  is  no  difference  between  a  cor- 
poration and  a  private  individual.  But  this  case  is  totally 
different.  The  party  against  whom  the  action  is  brought 
b  not  altogether  a  stranger  in  the  corporation,  for  he 
is  living  in  a  place  in  which  he  is  under  their  rule  and 
government,  and  if  an  action  is  founded  upon  a  sup- 
posed law  laid  down  for  the  government  of  the  city,  he 
cannot  by  any  means  be  said  to  be  a  stranger,  (though 
not  a  corporator,)  with  reference  to  the  law  by  which  he 
is  to  be  affected.  I  think  the  case  cited  from  Barnes 
is  founded  in  good  sense  and  reason,  and  I  know  of  no 
case  in  which  it  has  been  overruled.  This  by-law  is, 
I  apprehend,  made  for  the  goveniment  of  all  resiants  in 
the  city,  and  as  the  corporation  have  brought  an  action 
for  its  violation,  I  think  it  is  reasonable  that  the  defendant 
should  have  an  inspection  of  such  of  their  books  as  wilt 
shew  him  what  is  the  law  of  the  place  in  which  he  is 
living.  As  to  the  objection  that  the  defendant  has  not 
tnade  any  demand,  I  think  this  is  a  case  in  which  a  4^ 

VOL.  II.  £  E 


Harrison 

V. 

Williams. 
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fnand  may  be  dispensed  with^  for  this  application  shews 
that  it  would  have  been  fruitless. 

Bayley,  J. — Every  man  has  a  right  to  trade  in  any 
place,  unless  the  right  is  taken  away  by  custom  or  by 
lawy  and  he  has  a  right,  though  not  a  corporator,  to  in- 
spect the  corporation  books  for  the  purpose  of  seeing 
what  the  law  is,  which  he  is  charged  with  having  vio- 
lated. 


HoLROYD,  J.  and  Littledale,  J.  concurred. 

The  Court  made  the  rule  absolute  for  a  peremptory 
mandamus  to  the  corporation  to  allow  the  defendant  or 
his  attorney  to  inspect  such  of  the  corporation  books  as 
related  to  the  matter  in  question  in  this  cause,  and  that 
the  town-clerk  should  give  copies  of  the  by-laws  to  the 
defendant,  the  latter  paying  the  expense  of  such  copies, 
and  also  paying  the  town-clerk  for  his  attendance. 


Wednetda^j 
July  7. 

The  driver  of 
a  8ta£e  van 
travelling  to 
and  from  Xoit- 
don  to  York  is 
a  common 
carrier  within 
the  meaning 
of  the  3  Car.  1. 
c.  1.  and  8ub> 
ject  to  the 
penalties 
thereof,  for 
travelling  on 
Sunday, 


The  Kino  v.  J.  Middleton. 

XHE  defendant  having  been  convicted  and  fined  £0s.  by 
two  justices  for  the  Borough  of  Stamford  in  Lincolnr 
shire,  as  a  carrier,  for  driving  a  van  on  a  Sunday,  con- 
trary to  the  statute  3  Car.  1.  c.  1.  ''An  act  for  the 
further  reformation  of  sundry  abuses  committed  on  the 
Lord's  day,  commonly  called  Sunday  "  {a), 

D,  F.  Jones  moved  for  a  writ  of  certiorari  to  remove 
the  conviction  into  this  Court,  for  the  purpose  of  being 
quashed  for  insufficiency.  The  defendant,  as  the  mere 
driver  of  a  van  travelling  to  and  from  London  to  York,  is 

(a)8ce  1  Car.  1.  c.  1.  29  Car.  2.  c  T.  and  10  &  11 W.  3.  c  «4. s.  1^ 
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not  a  carrier  within  the  intent  and  meaning  of  the  statute. 

That  statute  ought  to  be  construed  most  strictly,  espe-     _,    __ 

-  n    .  J         .  .         ,  ,  The  Kino 

cially  m  modem  tmies,  when  the  necessities  and  conve«  «. 

lience  of  commerce  require  a  free  and  uninterrupted  Middletok. 
communication  between  different  parts  of  the  kingdom. 
The  object  of  the  statute  mu»t  be  taken  to  have  been  to 
prevent  the  wanton  and  idle  violation  of  the  decorum  of 
the  Sabbath  day,  and  not  to  obstmct  the  free  intercourse 
between  the  metropolis  and  the  distant  provinces  of  the 
country.  Now,  a  van  is  not  one  of  the  carriages  men- 
tioned in  the  statute,  and  if  not,  then  according  to  the 
acknowledged  rule  by  which  penal  acts  of  parliament  are 
to  be  construed  this  conviction  cannot  stand.  The  sta- 
tute enacts,  **  That  no  carrier  with  any  horse  or  horses, 
nor  waggon-men  with  any  waggon  or  waggons,  nor  car- 
man with  any  cart  or  carts,  nor  wainman  with  any  wain 
or  wains,  nof  drover  with  any  cattle,  shall  travel  upon  the 
said  day,  upon  pain  that  every  person  and  persons  so  of- 
fending shall  lose  and  forfeit  twenty  shillings  for  every  . 
such  offence."  It  would  be  highly  inconvenient  to  the 
public,  if  in  these  times,  this  statute  were  to  be  strictly 
enforced.  Undoubtedly,  the  defendant,  as  the  servant  of 
a  carrier,  is  within  the  mischief  of  the  act,  if  his  van  foils 
under  the  description  of  carriages  tlierein  enumerated; 
but  by  the  same  rule  of  construction  the  drivers  of  the 
royal  mail  coaches,  and  of  every  description  of  stage 
coach,  which  happened  to  ply  and  carry  parcels  and 
passengers  on  Sunday  for  hire,  would,  as  common  car- 
riers, be  subjected  to  the  penalties  of  the  statute  at 
every  place  through  which  they  happened  to  pass. 

Abbott,  C.  J. — ^We  are  not  called  upon  to  give  any 

Opinion  whether  the  drivers  of  mail  and  stage  coaches 

^re  carriers  within  the  purview  of  this  statute ;  but  we 

have  no  doubt  whatever,  that  the  driver  of  a  van  is  a 

E  E  2 
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1824.       carrier  within  the  intent  and  meaning,  if  not  the  Tery 

^"^'^r^       tenns  of  this  statute,  which  has  for  its  object  the  due 

The  King     Q^jge^^^^g  ^f  ^^g  Sabbath  day,  and  therefore  ought  to 

MiDDLETOM.   receive  a  liberal  construction. 

Baylby,  J.  and  Holroyd,  J.  concurred. 

Rule  refused. 


Wedne$dt^t    The  KiNG  V.  The  Lord  of  the  Manor  of  Bonsali^  and 
^^  '  the  Steward  of  the  said  Manor. 

parcenery^of  a  (^N  shewing  cause  against  a  rule  nisi  for  a  mandamus 
copyhold  to  be  directed  to  the  lord  of  the  manor  of  Bonsall  m  the 
law  but  one  county  of  Derby,  and  to  A,  Wolleyj  the  steward  of  the 
J2..i"  «id  ».„.  eoa,»«,di.g  Uk»,  «.  1^.  «.  ir.^  « 
they  are  en-  the  co-parceners  and  heirs  of  S.  Richardson,  deceased, 
roiuance  upon  ^^  ^  copyhold  close,  or  parcel  of  land,  consisting  of  about 
the  payment  six  acres  and  a  half,  situate,  lying,  and  being  within  the 
the  lord,  and    said  manor,  and  which  had  been  duly  surrendered  to  the 

one  set  of  fees  ^3g  ^f  ^1,^  gj^jj  ^^  Richardson  and  his  heirs,  accoidinff  to 
to  the  steward  '  ^ 

of  the  manor,  the  custom  of  the  manor,  the  case  on  affidavit  was  this :-- 

5.  Richardson f  after  having  made  his  will,  purchased  the 
copyhold  estate  in  question,  in  1818,  and  duly  sunreo- 
dered  the  same  to  the  use  of  himself  and  his  heirs  fer 
ever,  and  died  on  the  20th  January,  1823,  virithout  alter- 
ing his  will.  He  left  his  daughters,  Catherine  Richardson 
and  her  three  sisters,  his  co-heiresses  at  law,  and  thej 
became  entitled  to  the  copyhold  estate  in  question,  whick 
was  subject  to  a  lord's  fine  of  two  shillings.  It  ap- 
peared, that  before  S,  Richardson  had  purchased  the 
estate,  it  had  been  held  as  two  separate  and  distinct  copy- 
hold tenements,  by  two  persons,  as  tenants  in  common, 
although  he  had  been  admitted  4o  them  as  one  tene- 


•N 


s 
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"^  her  co-heiresses  having 
the  applicant,  they 


,  ,  The  Kmo 

»'t-baron,  when  ^, 


•*        S  iitted  separately  ThcI/>rdof 

"•^         '^^  "^           *^  the  Manor  of 

'H^        ••        ^'  //<  common  to  two  Boms  all. 

^  A^,                     >  of  fees  from  each, 


'•". 


i"«\ 


•« 


'   .        I,,  *  .  V  *,hole    to   the   sum   of 

•  'ij  4  jed  to  pay,  but  tendered 

f  ets  of  fees  for  the  whole,  as 

se  circumstances  R,  Ward  ap* 

,  in  order  to  perfect  his  title,  and 

nether  the  steward  was  not  bound  to 

ceners  as  one  heir,  upon  the  payment 

jes* 


,  A^  6.  and  N.  £.  Clarke  shewed  cause.  The 
iCstion  in  this  case  is,  whether  there  is  any  sub- 
.lal  difference,  as  with  respect  to  copyhold  estates, 
jtween  tenants  in  co-parcenery  and  tenants  in  common. 
Parceners  hold  their  estates  in  severalty,  and  there  being 
DO  right  of  survivorship,  their  shares  descend  to  their 
heirs  severally  and  respectively,  and  therefore  the  lord 
and  his  steward  have  a  right  to  demand  sets  of  fees  from 
each*  If  this  be  not  the  case  the  lord  might  never  have 
a  fine,  because,  possibly  there  would  be  always  a  tenant 
BriDg;  inasmuch  as  the  heir  of  a  co-parcener  becomes  a 
co-parcener  with  the  survivors.  It  may  be  conceded, 
ftat  for  some  purposes  co-parceners  are  considered  as  but 
one  heir,  but  that  is  not  so  with  respect  to  copyholds: 
die  moment  it  is  established  that  they  have  several  inte- 
rests^ as  they  undoubtedly  have  here  in  pomt  of  legal 
effect,  that  moment  the  lord  becomes  entitled  to  several 
lets  of  fines.  If  the  interests  of  tenants  in  conuuon  in  a 
Dopyhold  are  distinct,  and  a  separate  fine  is  payable  by 
eecb,  the  same  reason  applies  to  co-parceners,  in  order 
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that  the  lord  may  not  be  prejudiced  in  his  manorial 
rights.    There  certainly  is  no  case  to  be  found  in  which 
V.  this  question  has  been  brought  before  the   Court,  but 

th  M*  *^  f  ^P^°  principle  and  analogy  it  seems  clear  that  the  cod- 
BovsALL.  sequence  pointed  out  follows  as  of  course.  At  all  events, 
the  estate  in  question  must  be  considered  as  two  tene- 
ments, and  therefore  there  are  at  least  two  sets  of  fees 
payable.  The  estate  formerly  consisted  of  two  separate 
tenements,  and  though  they  may  be  now  united  into  one 
tenement,  still,  according  to  AUree  v.  Scott  {a),  the  mol- 
tiplication  of  fees  continues.  But  Rex  v.  Rennett  (b) 
shews,  that  a  copyholder  who  claims  by  descent  cannot 
have  a  mandamus  to  the  lord  to  admit  him ;  bis  proper 
remedy  is  in  Chancery.  Lit.  s,  66, 67.  Cro,  Jac.  368.  I 
Rol.  Abr.  108. 

Campbell^  contr^.  Here  the  co*parceners  constitute 
in  point  of  law  but  one  tenant  and  one  heir,  and  conse- 
quently are  entitled  to  be  admitted  upon  the  payment 
of  one  fine  to  the  lord,  and  one  fee  to  the  steward  (r). 
In  point  of  fact,  two  sets  of  fees  were  tendered,  which  i$ 
double  what  the  steward  was  entitled  to  demand,  for 
upon  the  authority  of  Garland  v.  Jekyll^d),  the  testator, 
S.  Richardson,  having  been  admitted  to  the  whole  estate 
as  one  tenement,  the  steward  had  no  right  afterwards  to 
consider  it  as  two.    [Here  the  Court  stopped  him.] 

Abbott,  C.  J. — If  an  heir  applies  to  the  Court  for  a 
mandamus  with  a  view  to  try  the  title  to  a  copyhold  te- 
nement as  against  a  stranger,  the  Court  may  refuse  the 
writ  on  his  behalf,  for  as  respects  the  stranger  he  has  no 

(fl)  6  East,  476. 
CA)  2T.  R.  197. 

(c)  See  Watkini  on  Copyholds,  277, 8.  S  T.  R.  165.  2  Flcm.  611 
and  9  Mod.  62. 

(d)  7  J.  B.  Moore,    t  Bing.  273.  S.  C. 


s 
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title,  bat  the  bare  admittance  and  the  payment  of  the  fine 
to  the  lord  (a).  But  when  the  application  for  a  man« 
damns  is  where  there  is  no  dispute  between  the  heir  at  ^^ 

law  and  a  stranger,  then  the  case  stands  on  a  different  '^^  ^^^  of 
footing.     Here  there  is  no  dispute  between  the  heir  at     Bohsall. 
law  and  any  other  persons ;  and  the  title  of  the  co-par- 
ceners is  out  of  the  question.     I  have  no  doubt  in  the 
present  state  of  things,  that  for  the  purpose  of  taking  the 
inheritance  the  co-parceners  form  but  one  heir,  and  that 
they  are  entitled  to  be  admitted  as  one  heir,  but  I  am  not 
so  clear  whether  more  than  one  fine,  or  more  than  one 
set  of  fees,  can  or  cannot  be  taken  upon  their  surrender 
or  their  admittance.     The  present  inclination  of  my  opi- 
nion is,  that  they  may  make  a  joint  surrender  upon  the 
payment  of  one  fine  and  one  set  of  fees.     It  is  laid  down, 
that  co-parceners  may  join  in  a  demise,  and  if  they  may 
do  that,  I  do  not  see  why  they  mtay  not  join  in  a  sur- 
render, and  be  liable  only  to  one  set  of  fees.    Upon  that 
point,  however,.!  wish  to  give  no  opinion  with  the  same 
confidence  that  I  do  upon  the  other.    The  proper  course 
will  be  to  direct  a  mandamus  to  issue  commanding  the 
lord  and  his  steward  to  admit  the  persons  applying,  and 
to  accept  their  surrender,  paying  the  lawful  fees.     If  the 
lord  or  his  steward  shall  hereafter  wish  to  have  the  further 
opinion  of  the  Court  upon  the  point  whether  more  than 
one  set  of  fees  may  be  lawfully  demanded,  it  will  be 
competent  for  them  to  do  so,  by  making  a  return  to  the 
mandamus. 

Bayusy,  J. — I  have  no  doubt  as  to  the  propriety  of 

granting  a  mandamus,  for  this  is  not  merely  the  application 

of  the  heir,  but  of  the  person  to  whom  the  heir  is  desirous 

of  conveying  the  estate ;'  and  therefore  he  has  a  right  to 

(a)  See  JRex  v.  The  Bremer^  Compony^  ante,  807. 
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1824.        clothe  himself  with  the  legal  title,  in  order  that  he  miy 

The  Kf  HO     ^^^"^  ^"  ^^  relation  of  tenant  and  convey  it  to  odien. 

V.  Upon  the  subject  of  the  fees  to  be  paid,  I  own,  that  as  at 

the  Manor  of  present  advised,  1  think  the  co-parceners  are  entided  to 
BoMiALL.  lie  admitted  upon  the  payment  6f  one  fine  to  the  lord* 
and  one  set  of  fees  to  the  steward  upon  admittance; 
because  the  law  considers  them  as  constituting  one  entire 
heir.  The  inheritance  descends  entirely  to  all  the  co- 
parceners, and  remains  entire  in  them  until  they  make  i 
severance.  If  they  afterwards  make  a  severance,  thea 
they  will  convey  in  distinct  parts ;  but  if,  instead  of  se- 
vering and  conveying  in  parts,  they  all  join  in  conveyiag 
to  the  same  party,  it  seems  to  rae  there  ougbt  to  be  bet 
one  fine  payable  to  the  lord,  and  one  set  of  fees  payable 
to  the  steward ;  and  then  that  mischief  which,  with  re- 
ference to  copyhold  estates,  is  considered  as  existing, 
will  be  prevented  :  for  it  has  been  considered  till  latdy, 
as  a  doubtful  point,  whether,  when  there  has  been  once  a 
severance  and  disunion  of  the  estate,  that  would  take 
away  from  the  lord  the  right  to  different  heriots,  and  from 
the  steward  the  right  to  distinct  fees.  But  in  the  case 
of  an  inheritance  descendhig  entire,  and  continuing  entire 
until  some  act  is  done  to  sever  it,  I  think  the  act  of  aH 
the  co-parceners  in  conveying  the  estate  has  not  the 
effect  of  severing  it ;  but  that  it  passes  from  them  as  as 
entire  estate,  and  consequently  but  one  set  of  fees  is 
payable. 

HoLROYD,  J. — At  present  the  co-parceners  have  the 
unity  of  the  estate  in  them,  and  they  may  pass  it  from 
them  either  by  a  joint  conveyance  or  a  joint  demise; 
and  that  being  the  case,  the  law  considers  them  as  oae 
heir.  In  the  case  of  freehold,  co-parceners  may  be  te- 
nants to  one  praecipe,  because  they  have  the  unity  of  the 
estate  in  them.    The  same  principle  applies  in  the  case 
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of  copyhold.    At  present  the  unity  of  estate  being  in  these 
co-parceners,  I  think  there  should  be  but  one  fine,  and     ^    ,, 
for  the  same  reason  it  seems  to  me  that  the  steward  v. 

would  be  entitled  to  one  set  of  fees  only  upon  the  admia*  the  Manor  of 
sion  of  the  different  persons  constituting  one  tenant.  Bonsall. 

LiTTLEDALE,  J. — I  am  of  Opinion  that  an  heir  is  en- 
titled to  a  mandamus  to  admit  in  the  case  mentioned  by 
my  Lord  Chief  Justice.  Here  it  is  of  importance  to 
the  purchaser  of  the  estate,  to  know  that  he  has  a  good 
title  from  the  heir,  and  for  that  purpose  it  is  necessary 
that  the  heir  should  be  admitted.  I  also  think  that  these 
co-parceners  are  in  law  but  one  heir,  and  are  entitled 
to  be  admitted  as  one  heir.  Whilst  the  estate  is  united 
in  them,  co-parceners  may  join  in  one  surrender.  They 
may  join  in  one  avowry,  and  so  in  a  surrender ;  and  if 
so,  why  may  they  not  be  admitted  upon  the  payment  of 
one  fine  to  the  lord,  and  one  set  of  fees  to  the  steward  i 
I  really  see  no  reason  why  they  may  not. 

Rule  absolute. 


Sir  William  Curtis,  Bart,  and  another,  v.  The  In- 
habitants of  the  Hundred  of  Godley. 

Debt,  on  the  statute 9  G.  I.e. 22., against  the  defend-  An  action  wtU 

ants,  inhabitants  of  the  Hundred  of  Godley,  in  the  county  ^^  h„n3^'' 

of  Surrey,  to  recover  damages  for  an  injury  sustained  by  upon  the  9  G. 

the  plaintiffs,  in  having  had  a  quantity  of  fir  trees,  growing  ^^  unlawful 

for  profit,  wilfully,  maliciously,  and  feloniously  destroyed  w>d  maUciout 
'^  destrucuon  of 

a  plantation  of  trees  by  fire,  unless  the  act  done  proceeds  from  a  malicious  motive 

towards  the  owner  of  the  property.    Therefore,  where  a  fire,  supposed  to  have 

been  wilfully  made,  had  commenced  in  another  person's  plantation  at  the  distance 

of  a  mile  from  the  plaintiiTs  wood,  and  by  communication  the  flames  destroyed  his 

property: — Held,  that  the  case  did  not  come  within  the  Black  Act,  so  as  to  entitle 

-mm  to  sue  the  hundred. 
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by  fire  by  some  person  or  persons  unknown.     Plea,  the 
general  issue,  and  issue  thereon.     At   the  trial  before 
Alexander^  C.  B.  at  the  last  Lent  Assizes  for  the  county 
of  Surrey,  the  evidence  in  support  of  the  action  was  this: 
— On  the  6th  May,  IS'iS,  a  large  plantation  of  firs, 
growing  on  Bagshot  Heath,  belonging  to  the  plaintiffs, 
and  which  was  situate  at  a  distance  of  a  mile  from  any 
dwelling  house,  was  destroyed  by  fire.     The  fire  fint 
broke  out  in  the  day-time,  in  an  adjoining  plantation, 
belonging  to  a  Mr.  Laurel,  and  burned  through  that 
plantation  for  the  length  of  a  mile,  previous  to  its  com- 
municating to  the  plantation  of  the  plaintiffs.    The  spot 
where  the  fire  was  first  seen  was  distant  half  a  mile  from 
any  dwelling  house,  and  from  any  public  road,  and  netr 
it  were  found  some  remains  of  sear  wood,  which  appeared 
to  have  been  collected  and  used  for  the  purpose  of  kind- 
ling a  fire.     Upon  this  evidence,  it  was  contended  that 
there  was  no  case  to  go  to  the  jury,  from  which  they 
could  presume  that  the  fire  was  wilfully  and  maliciously 
kindled.     The  probability  was,  that  the  fire  was  either 
accidental,  or  occasioned  by  some  mischievous  boys,  in 
which  case  the  hundred  would  not  be  answerable.    Two 
objections,  after  mentioned,  were  also  taken  as  to  the 
liability  of  the  hundred  in  pomt  of  law  for  the  injury  in 
question,  supposing  it  to  have  been  wilful  and  malicious. 
The  Lord  Chief  Baron  reserved  those  points,  with  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit,  in  the  event 
of  a  verdict  being  found  for  the  plaintiffs;  and  his  lord- 
ship then  directed  the  jury  to  find  for  the  plaintiffs,  if 
they  were  satisfied  that  the  fire  had  been  kindled  wilfally 
and  maliciously,  but,  if  they  thought  it  arose  from  acci- 
dent, to  find  for  the  defendants.    The  jury  found  for  the 
defendants. 


Marryat,  in  Easter  Term  last,  obtained  a  rule  for  a 
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new  trial,  on  the  ground  that  the  verdict  was  contrary  to 
the  evidence. 

Bolland  shewed  cause.  The  jury  were,  upon  the 
evidence,  justified  in  finding  that  this  was  an  accidental 
and  not  a  wilful  and  malicious  fire.  There  was  no  proof 
to  satbfy  the  averment  in  the  declaration,  that  the  planta- 
tion was  wilfully,  maliciously,  and  feloniously  destroyed. 
The  hundred  is  not  liable  for  accidents  arising  from  the 
wantonness  of  boys,  or  the  carelessness  of  wayfaring  per- 
sons, who  may  happen  to  kindle  a  fire  for  culinary  pur- 
poses, in  an  open  place  like  Bagskot  Heath,  Some 
satisfactory  evidence  was  necessary  to  shew  that  the  fine 
was  occasioned  by  the  commission  of  a  felonious  act. 
Positive  evidence  to  that  intent  may  not  be  necessary, 
but  some  cogent  proof  of  an  unlawful  intention  must  be 
adduced,  so  as  to  subject  the  hundred  to  liability.  Here 
the  evidence  was  too  slight,  and  the  jury  did  right  ih  find- 
ing for  the  defendants.  But  there  are  two  fatal  objections 
to  the  plaintiffs'  right  to  recover  against  the  hundred  in 
point  of  law.  First,  that  the  wilfid  destruction  of  a 
plantation  of  trees  of  this  description  hj  fire  is  no  offence 
within  the  Bkick  Act,  9  G.  I.e.  22.  upon  which  the  ac- 
tion is  founded;  and  second,  that  if  it  be  an  offence  to 
destroy  trees  of  this  description,  the  remedy  given  by 
law  is  against  the  parish,  town,  or  vill,  and  not  against 
the  hundred.  As  to  the  first  objection,  it  is  fatal  in  two 
points  of  view.  The  words  of  the  Black  Act  are  that 
^  if  any  person  or  persons  shall  unlawfully  and  maliciously 
kill,  maim,  or  wound  any  cattle,  or  cut  down,  or  other" 
wise  destroy,  any  trees  planted  in  any  avenue,  or  growing 
in  any  garden,  orchard,  or  plauttLtion,  for  ornament,  shel- 
ter, or  profit,  &c."  Now  to  destroy  trees  by  fire  is  no 
offence  within  this  act,  because  the  words  ''or  otherwise 
destroy,"  must  mean  a  destruction  ejusdem  generis  with 
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^'  cutting  down.''  Then  it  is  obvious  from  the  language 
of  the  statute^  that  the  trees  must  be  such  as  are  growing 
contiguous  to  a  dwelling  house,  which  was  not  the  case  m 
this  instance.  Secondly,  the  action,  if  at  all  maintainable, 
must  be  laid  against  the  parish,  town,  or  viU,  according 
to  the  provisions  of  the  statutes  1  Geo.  I.e.  2.  and  6 
Geo.  1.  c.  16.  It  is  true  that  the  22  Geo.  1.  c.  36.  s.  8. 
gives  an  action  against  the  inhabitants  of  the  hundred,  or 
of  the  parish,  town,  or  vill,  at  the  option  of  the  party  in- 
jured; but  this  is  only  in  those  cases  where  the  act  done 
would  be  an  offence  within  the  9  Geo.  1.  c.  22.  Here 
the  act  done  is  not  an  offence  within  that  statute,  and, 
therefore,  the  hundred  is  clearly  not  liable. 


Marryatt  and  Chitty,  in  support  of  the  rule.  In  or- 
xler  to  maintain  an  action  against  the  hundred,  it  b  not 
necessary  to  give  distinct  and  positive  evidence,  that  tke 
injury  was  done  wilfully  and  maliciously.  It  is  sufficient 
to  adduce  such  evidence  as  may  reasonably  induce  the 
jury  to  believe  that  it  did  not  arise  from  accidental  causes. 
Reed  v.  The  Inhabitants  of  Gainsbury  (a).  Such  evidence 
was  here  given,  and,  therefore,  the  verdict  is  erroneous. 
Then  as  to  the  objections  tfiat  this  is  not  an  offence 
within  the  meaning  of  the  Black  Act,  and  that  if  it  be  a 
malicious  injury  the  remedy  must  be  against  the  parish, 
town,  or  vill;  they  arise  from  too  narrow  a  construction 
of  the  statute  in  the  first  instance,  and  firom  a  misappre- 
hension of  the  law  in  the  other.  The  words  '^  otherwise 
destroy,"  in  the  Black  Act,  mean  a  destruction  by  any 
mode  whatever,  and  cannot  be  construed  to  mean  a  de- 
struction by  cutting  only.  To  maintain  that  interpreta- 
tion of  the  statute,  it  must  be  said,  that  to  bum  down  a 
plantation  of  150  acres  of  trees  would  not  be  to  destrof 
them;  but  this  would  be  too  narrow  a  constructioii  ofi 

(a)  Ante,  198. 
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remedial  statute^  which  this  has  been  decided  to  be. 
Then  was  this  a  plantation  within  the  meaning  of  the 
statute  ?  The  words  are  ''  any  trees  planted  in  any  avenue, 
or  growbg  in  any  garden,  orchard,  or  plantation,  for  or- 
nament,  shelter,  or  profit.**  Now  this  was  a  plantation 
of  trees  growing  for  profit,  and  clearly  comes  within  the 
words  of  the  statute.  If  it  did  not,  there  would  be  no 
protection  given  by  the  law  to  this  species  of  property, 
which  is  of  great  importance  as  it  respects  the  useful 
application  of  waste  land,  which  could  be  applied  to  no 
other  purposes.  This,  therefore,  being  a  case  within  the 
Black  Act,  the  hundred  is  liable,  and  the  plaintiiSs  were 
not  bound  to  proceed  against  the  parish^  town,  or  vill. 


Bay  LEY,  J. — ^The  verdict  for  the  defendants  must 
have  proceeded  on  the  ground  that  there  was  no  evidence 
to  convince  the  minds  of  the  jury  that  this  plantation  was 
wilfully  set  on  fire.     I  take  it  to  be  quite  clear  that  a 
plaintiff  bringing  an  action  on  the  9  Geo.  1.  c.  22.  must 
make  out  to  the  satisfaction  of  the  jury  that  the  place 
nvas  wilfully  set  on  fire  before  he  can  recover  against  the 
hundred.    If  this  case  should  go  to  a  new  trial  the  proper 
direction  to  the  jury  would  be,  that  if^they  are  convinced, 
in  their  own  minds,  by  the  evidence,  that  the  plantation 
was  wilfully  set  on  fire,  then  they  ought  to  find  for  the 
plaintiffs;  but  if  upon  a  review  of  the  whole  e\idence, 
considering  the  time  of  day  when  the  fire  occurred,  the 
situation  of  the  place,  and  its  liability  to  accidental  fire, 
they  should  entertain  a  reasonable  degree  of  doubt,  then 
they  ought  to  find  for  the  defendants.    Upon  the  balance 
of  the  evidence,  it  seems  to  me  that  it  would  not  be  im- 
proper, that  the  case  should,  upon  payment  of  costs,  iiif« 
dergo  the  revision  of  another  jury,  provided,  upon  carefully 
looking  through  the  acts  of  parliament,  we  should  be 
satisfied  that  this  ia  a  case  to  which  the  9  Geo.  K  c.  22. 
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applies;  and  it  being  a  question  of  great  and  geaeral 
importance  we  shall  take  time  to  consider  of  it. 

Cur.  adv.  vult. 

On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Bayley,  J. — We  have  looked  into  the  different  acts 
of  parliament  bearing  on  this  case^  and  we  are  of  opinion, 
that  this  action  is  not  maintainable  against  the  hundred; 
but  our  judgment  is  founded  upon  a  view  of  the  9  Geo.  1- 
which  was  not  brought  to  our  notice  during  the  argumeot 
The  question  is,  whether  the  destruction  of  this  planta- 
tion by  fire,  assuming  it  to  have  been  done  wilfully,  would 
be  any  offence  within  the  meaning  of  that  statute,  so  as  to 
give  a  remedy  against  the  hundred;  and  we  are  of  opinioo 
that  it  would  not.  Before  I  state  the  reasons  for  tbt 
conclusion,  I  shall  advert  to  the  other  statutes  r^rred 
to  in  argument,  as  giving  a  remedy  against  the  inhabttanb 
of  the  parish,  town,  or  vill.  The  1  Geo.  1.  st.  S.  c.  4S. 
entitled  **  An  act  to  encourage  the  planting  of  timber 
trees,  fruit  trees,  and  other  trees,  for  ornament,  shelter, 
or  profit ;  and  for  the  better  preservation  of  the  same ; 
and  for  the  preventing  the  burning  of  woods  ;"  enacts 
that  if  any  person  shall  maliciously  break  down,  cut  vp, 
pluck  up,  throw  down,  bark,  or  otherwise  destroy,  defitce, 
or  spoil,  any  timber  tree,  fruit  tree,  or  any  other  tree,  the 
party  injured  shall  recover  satisfaction  and  recompense 
from  the  inhabitants  of  the  parish,  town,  hamlet.  Till,  or 
place,  where  the  injury  shall  have  been  committed.  The 
6  Geo.  1.  c.  16.  recites  that  doubts  had  arisen  whetber 
the  previous  act  extended  to  offences  committed  io  tfie 
day  time,  and  gives  a  remedy  against  the  inhabitants  of 
the  parish,  town,  &c.  adjoining  the  wood,  &c.  wbetber 
the  damage  be  done  by  day  or  by  night.     The  SQGeo.^- 
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c.  36.  8.  9*  recites,  that  by  the  9  Geo.  1.  c.  22.  it  was 
enacted  that  the  inhabitants  of  the  hundred  should  make 
satisfaction  and  amends  to  every  person  for  damage  sus- 
tained by  the  cutting  down  or  destroying  any  trees,  which 
should  be  done  or  committed  by  any  offender  against  that 
act,  to  be  recovered  in  manner  therein  directed;  and 
recites  also  that  doubts  had  arisen  whether  the  provision 
made  by  that  act  had  not  repealed  and  annulled  the 
remedy  given  by  the  1  and  the  6  Geo.  I .  respectively ; 
and  for  obviating  such  doubts,  proceeds  to  enact,  that 
^  it  shall  and  may  be  lawful  for  any  person,  &c.  to  take 
remedy  for  the  before  mentioned  damages,  either  against 
the  parish,  town,  hamlet,  vill,  or  place,  where  any  of  the 
said  offences  shall  be  committed,  according  to  the  powers 
given  by  the  said  acts,  or  on  the  hundred  wherein  any  of 
the  said  offences  shall  be  committed,  as  to  such  person, 
&c.  shall  seem  most  meet."  It  is  obvious  that  the  words 
'^  taid  offences,"  refer  to  the  offences  created  by  the  9 
Geo.  1.  c.  22.  The  13  Geo.  3.  and  subsequent  statutes 
give  no  remedy  against  the  hundred ;  and^  therefore,  these 
acts  give  the  remedy  against  the  inhabitants  of  the  parish, 
town,  or  vill.  The  remedy  against  the  hundred  being 
given  by  the  9  Geo.  1 .  c.  22.  only,  and  the  29  Geo.  3. 
c.  36.  giving  an  option  to  the  party  injured  to  bring  his 
action  either  against  the  parish,  &c.  in  cases  where  the 
person  doing  the  act  is  an  offender  against  the  Black  Act, 
the  question  for  our  consideration  is  whether  the  person 
or  persons  who  did  the  act,  whereby  the  plaintiffs  in  this 
case  have  been  damnified,  were  offenders  against  that 
statute.  The  words  of  the  9  Geo.  1 .  c.  22.  s.  I .  are,  that 
if  any  person  **  shall  unlawfully  and  maliciously  kill, 
maim,  or  wound  any  cattle,  or  cut  down,  or  otherwise 
destroy,  any  trees  planted  in  any  avenue  or  growing  in 
any  garden,  orchard,  or  plantation,  for  ornament,  shelter, 
or  profit,  he  shall,  upon  conviction,  be  adjudged  guilty  of 
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felony."     Now,  in  order  to  constitute  an  offence  M?ithin 
this  clause^  it  is  essential  that  the  act  should  be  done 
unlawfully  and  maliciously;  and  the  term  '^  maliciouslv/' 
in  this  part  of  the  statute^  means,  according  to  a  great 
many  decided  cases,  malice  against  the  owner  of  the  pro- 
perty injured.     I  shall  advert  to  some  cases  in  which  this 
construction  was  put  upon  both  branches  of  this  part  of 
the  clause.    In  Rex  v.  Pearce,  tried  before  Mr.  Justice 
Heath f  at  Gloucester,  in  1789^  and  in  Rex  v.  Kean,  at  tbe 
Old  Bailey,  in  the  same  year,  it  was  ruled,  that  in  order 
to  support  an  indictm^it  for  maiming  cattle  it  was  neces- 
sary to  shew  that  the  act  was  done  from  malice  against 
the  owner  of  the  cattle,  and  not  from  any  angry  or  pas- 
sionate disposition  towards  the  anioud  itself.     In  Skep- 
herJCs  case  (a),  the  same  point  was  ruled  by  Mr.  Baroo 
Hotham  and  Mr.  Justice  Heath ;  and  in  all  these  cases 
the  prisoners  were  acquitted.      There  have,  howefer, 
been  later  decisions  than  those  I  have  mentioned.    In 
Rex  V.  Austin,  which  was  determined  before  the  twelfe 
Judges  in  Michaelmas  Term,  1822,  the  same  point  iras 
decided.    In  that  case,  the  prisoner  was  indicted  for  kill- 
ing, maiming,  and  wounding  a  sheep  of  one  Mary  Clan* 
It  appeared  in  evidence  that  the  prisoner  acted  from 
malice,  not  against  Mary  Clare,  but  against  Joseph  bef 
son,  who  managed  the  business  of  her  farm  :  after  con- 
viction the  twelve  Judges  held,  that  the  conviction  could 
not  be  supported,  inasmuch  as  Joseph  Clare  could  not  in 
any  respect  be  considered  as  owner  of  the  sheep.   Tbese 
decisions  took  place  on  the  first  branch  of  the  clause  as 
to  the  maiming  of  cattle;  but  the  words  "  unlawfully  and 
maliciously"  are  referable  to  both  branches  of  it^  and 
must  receive  the  like  construction.     Mr.  East,  in  bis 
Pleas  of  the  Crown  (A),  comments  on  this  statute,  and 
also  upon  the  6  Geo.  3.  c.  S6.  and  c.  48.,  and  after  no- 
(a)  2  Leach,  609.  (&)  9  East,  P.  C.  i06%. 
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ticing  several  points  in  which  they  differ,  makes  these 
observations  : — ''  the  most  important  distinction  of  all,  is 
the  view  and  intent  of  the  Black  Act  contrasted  with  the 
other  statutes.     Supposing  that  the' words  .'^  wilfully  and 
maliciously/'  which  occur  in  the  preanlble  of  the  statute 
6  Geo.  3.  c.  36.  of  which  the  first  only  is  used  in  the 
enactmg  part  of  the  6  Geo.  3.  c.  48.  are  a  descriptive 
part  of  the  offence  under  those  statutes/yet  the  whole 
scope  of  those  statutes,  which  were  intended  for  the  pro- 
tection of  the  property  itself  from  depredation,  shews 
that  the  word  ''  maliciously''  is  only  to  be  taken  in  its  most 
general  signification,  as  denoting  an  unlawful  and  bad  act, 
an  act  done  malo  animo,  from  an  unjust  desire  of  gain, 
or  a  careless  indifference  of  mischief.     Whereas,  in  order 
to  bring  an  offender  within  the  penalty  of  death  under 
the  Black  Act,  the  malice  must  be  personal  against  the 
owner  of  the  property.    This  has  been  expressly  holden 
with   respect    to  the  offence  of  killin^g,   maiming,   or 
wounding  cattle,  and  the  two  offences  are  described  .in 
the  same  paragraph  of  the  clause,  and  must,  therefore 
have  the  same  construction."  ,  Since  the  publication  of 
Mr.  East^s  work,  the  question  upon  the  latter  branch  of 
the  clause  has  come  under  the  consideration  of  the  Judges 
in  Rex  v.  Taylor,  in  Hilary  Term,  1819.     There  a  per- 
son named  Knevett,  a  nurseryman  in  the  county  of  Surrey, 
had   many  young  apple  and  pear  trees  growing  in  his 
garden,  from  four  to  six  feet  high.     It  appeared  that  the 
prisoner,  acting  from  malice  towards  Kneveit,  cut  down 
about    100  of  the  trees,  and  left  them  on  the  ground. 
Several,  of  them  were  cut  below  the  grass,  and  might 
shoot  again  and  be  regrafted,  and  would  bear  again  in 
five  or  six  years.     It  was  found  by  the  jury  as  a  fact  that 
although  the  trees  were  cut  down,  yet  they  were  not 
totally  destroyed,  and  upon  this  finding  the  Judges  were 
unanimously  of  opinion  diat  these  were  trees  within  the 
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act,  inasoHioh  as  they  were  growing  for  profit,  and  that 
cQltaBg  tkatn  dowtii  witfaont  total  lieatnictioDy  was  suffi- 
cient to  bring  the  case  within  its  operation ;  and  diey  held 
that  the  9  Geo.  1 «  c.  22.  was  not  repealed  by  ike  6  Geo. 
3.  e.  56.  and  c.  ^8.  because  those  statutes  applied  to  cases 
where  there  was  no  malice  against  the  owner  of  the  pr^ 
perty,  and  they  determined  the  conviction  to  be  right. 
Ih  that  case  it  wiis  also  made  a  question  wbelher  the 
destmetioti  of  trees  in  gardens,  orchards,  and  planftatioDs, 
cotitinuad  an  offionce  under  the  9  Geo.  1.  c«  €2.  notwith- 
standing the  subsequent  provisions  in  theifi  Geo.  3.  c.  56. 
and  c.  48«  imd  the  Judges  were  of  opinion  that  il  did) 
because  to  bring  a  case  within  the  Black  Act,  malice 
against  the  ovimer  of  the  trees  was  esaeaCial,  whereas  the 
other  stahites  apprKed  to  cases  where  no  such  mahce 
eftisted.  In  order  therefore  (•  enabk  a  party  to  tnaintaiD 
an  action  against  the  hundred,  under  the  Black  Ad,  for 
tlie  destruction  of  trees^  it  ou^t  to  appear  that  the 
offender  a«ted  from  tneUee  against  the  owner«  Now  the 
facts  in  this  <Me  dearty  take  it  oat  of  the  statute  in  thst 
view.  Here  it  appears>  that  the  £re  was  kindled,  not 
upon  the  plaintiff's  gvound>  and  if  kindled  at  all  by  de« 
s^,  it  was  -upon  the  lend  of  Mr«  Laurel^  at  a  eonttdem- 
ble  ^listance  from  die  plaintiff's  propec^*,  and  therefore 
"voe  think  that  although  there  might  be  some  reason  for 
saying  that  the  offender  acted  from  malice  towards  Mr. 
Lmtinel^  yet  ^  cmmot  widi  propriety  be  said  that  he  aded 
tMcsk  malice  against  the  plaintiff^  :and  conaei|ttentl^  thb 
ection  is  not mainlaiMkble  aguant  the  buntbed^  the  ofiieaM:«» 
if  mj^  not  bMg  wfAin  the  9  Gto.  I.  c.  22.  It  feifewi, 
liwt«fere,^diat  the  ««ile  nisi  4W  a  new  tiial  must  be  di»- 
tharged. 

Ride  diachaqied. 
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^  m  Now. 

1  RESPASS  for  false  impriKHHueiit  against  a  magistrate  ^^®'®  ^  "^" 

^  '^  .  gisirate  com- 

ef  tbe  county  of  Cardan.     Plea,  not  guiUy,  and  issue  mitced  a  party 
tbereon.    At  ibe  trial  before  Park,  J.  at  tbe  last  Summer  ^^  ^jj^^^of. 
Assizes  /or  die  county  of  Her^ord,  io  order  to  support  fence  against 
tiie  plaiutiflrs  case,  a  commitment  under  which  the  impri*  andnf^rwards 
somnent  took  place,  signed  by  tbe  defendant,  was  nut  in  drewupacon- 

j  JT  -,1  ..  /.,'  v»ction  for  a 

aad  read.    It  recited  that  a  certam  quantity  of  wood^  different  of- 
tbe  property  of  T.  D.  had  be^  cut  and  spoiled,  and  ^^^\ll^^^  j,, 
taken  and  carried  away,  and  that  he.  the  said  T.  £>.  had  the  commit- 
just  cauiie  to  suspect  that  tlie  plaintiff  did  cut  and  spoil  ihat^hecon-' 
and  carry  away  the  »%m^f  and  that  two  ashen  trees  were  yiction  was  no 

i.         1  1  •     •/«  •  1     1        f  ^  t  •       justification  of 

mmd  (m  plaVitiff^B  premi^Sj^  and  that  he  could  not  give  the  magistrate 
any  satisfactory  account  bow  be  ^ame  by  the  same,  andj  >"  ^^  action 

•^  '  ...  against  mm 

tberelore«  that  be^  defendant^  convicted  plaintiff  of  cu|-  for  false  in^ 
*jft  spoiliiig,  takii^  and  carrying  away  wood,  the  pjo-  &eId"aTso°that 
iNefiy  4»f  r.  D.p  whereupon,  be,  defendant  ordered  plain-^  the  43  G.  3.  c. 
tiff^wkUn  the  space  of  tweat^five  days  then  next  ensuing^  deprfvesa  '^ 
W  pajr  to  tbe  aiHd  T.  />.  elev^  shilling  in  satis&otion  plaintiff  of  his 
of  the  damage  done^  and.  also  ordered,  the  plaintiff  within  against  a  ma- 
the  space  of  twenty-five  days  to  pay  to  the  overseers  of  p**»*«^«> "  ^"® 

■^  .       ^  -^  •'  •^  •'  latter  proves 

tbe  parish  in  which  the  offence  was  coanmitted,  for  the  at  the  trial 
usf^  of  the  poor^  the  wm  of  QOl.  and  in  default  of  <:omn  Jff  ww'^gmlt'J' 
plying 'With  th0  said  order,  be^plaiotiff,  was  copsm^ted  pf  the  offence 
Cor  disobey  lag  the  same.    Under  this  commitment  tbe  applies  to 
Constable  took  the  plaintiff  into  custody  and  cairied  him  ^^^  ^'^f^^. 

•  "^  .     '  the  conviction 

,  to  tbe  house  of  conrectiop,  where  be  waa  detained  until  has  been 
be  conforaied  to  tbe  order^    TO*  commitment  was  ^up^  ?h!^^*8uch 
posed  to  be  founded  on  the  oM  statute  15  Car.  2.  c.  2..  evidence  was 
In  anawer  to  the  alleged  false  imprisonment  the  defendant  ^^  ^^^  appear- 
gave  IB  eyid^nce  a  formal  Qcinviction  founded  upon  the  i"8  d>at  the 

^  -  •  conviction 

had  been  (juashed.    Sed  gtutre  wbather  admissible  in  mitigation  of  damages. 

FF  2 
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statute  6  Geo.  3.  c.  48.  which  stated  that  the  plaintiff 
had  been  convicted  on  that  statute,  for  that  he,  on,  tu. 
did  go  into  the  wood  grounds  belonging  to  T.  D.  of,  S&c. 
and  did  cut,  spoil,  and  feloniously  carry  away  two  ash 
trees  of  the  said  T.  D.  not  having  the  consent  of  the  said 
T.  D:,  the  owner  of  the  said  woods,  nor  of  any  other 
person,  entrusted  with  the  care  thereof,  for  which  offence 
the  plaintiff  was  ordejred  to  pay  the  penalty  of  20/., 
together  with  the  sum  of  SL  6s.  for  the  charges  and 
expenses  attending  the  said  conviction,  this  being  the  fint 
offence.  It  was  contended  that  this  being  a  regular  cod* 
viction  drawn  up  conformably  to  the  statute,  was  evidence 
of  all  the  facts  alleged  in  it,  and  a  complete  justificatioD 
of  the  defendant,  for  which  the  case  of  Gray  v.  Cook- 
ion  (a)  was  cited,  but  the  learned  Judge  held,  that  as  the 
plaintiff  had  been  committed  upon  a  different  statute,  tbe 
formal  conviction  afterwards  drawn  up  was  no  imswer  to 
the  action.  Evidence  was  then  tendered  under  the  an* 
thority  of  43  Geo.  3.  c.  141.  to  shew  that  the  plaintiff 
bad  been  in  point  of  fact  guilty  of  the  offence  imputed 
to  him  in  the  conviction,  but  this  evidence  was  rejected 
by  the  learned  Judge,  and  the  jury  under  his  directioa 
found  a  verdict  for  the  plaintiff  damages  23/. 

• 
Sir  fViUiam  Owen  now  moved  for  a  new  triid  on  two 
grounds,  first,  that  the  formal  conviction  drawn  up  bj 
the  defendant  must  be  taken  as  proof  of  the  facts  thereia 
stAted,  and,  therefore,  was  an  answer  to  the  action;  and, 
second,  that  the  learned  Judge  had  improperly  rejected 
proof  that  the  plaintiff  was  guilty  of  the  offence  imputed. 
As  to  the  first  point,  it  is  clearly  established  by  sevenl 
cases,  that  in  an  action  against  a  magistrate  for  ao  9Ci 
done  within  his  jurisdiction,  a  subsis^Hg  conviction  dnwo 
up  conformably  to  the  statute,  upon  which  it  is  fowM, 

(a)  10  East,  IS. 
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is  to  be  taken  as  conclusive  evidence  of  the  facts  stated 
therein,  and  is  a  complete  defence  to  the  action.     Strick' 
land  V.  Ward  {a)  and  Gray  v.  Cooku)n(b).    The  convic- 
tion ,  produced  in  this  case  was  quite  sufficient  to  answer 
any  ground  of  action,  arising  from  the  commitment  pro- 
duced by  the  plaintiff.    That  commitment,  which  was 
founded  upon  an  older  statute,  might  have  been  drawn 
up  by  some  officious  person,  without  the  authority  of 
the  magistrate;  but  it  would  not  support  an  action,  if  it 
appeared  that  the  magistrate  had  afterwards  drawn  up  a 
formal  conviction  upon  the  statute,  against  which  the 
plaintiff  had  offended.     The  case  of  Gray  v.  Cookson  is 
an  express  authority,  that  a  magistrate  may  draw  up  his 
conviction  after  the  party  has  been  committed.    Here 
the  conviction  produced  was  founded  upon  the  6  Geo.  3* 
c.  48.,  and  it  was  laid  down  in  the  same  case,  that  if  a 
conviction  be  good  upon  the  face  of  it,  the  production 
and  proof  of  it  at  the  trial  will  justify  the  convicting 
magistrate  under  the  general  issue,  in  an  action  of  tres- 
pass, as  well  in  respect  of  such  facts  therein  stated,  as 
are  iiecessary  to  give  him  jurisdiction,  as  upon  the  merits 
of  the  conviction.     In  this  case  there  was  nothing  to 
shew  any  informality  or  irregularity  on  the  face  of  the 
conviction,  and,  therefore,  on  the  authorities  cited  it  was 
a  complete  answer  to  the  action.     {Abboit,  C*  J.  The 
question  is,  whether  a  magistrate  who  commits  a  person 
for  a  supposed  offence  against  one  statute^  which  turns 
out  not  to  be  applicable  to  his  case,  shall  be  at  liberty  to. 
relieve  himself  from  liability,  by  producing  a  conviction 
on  another  statute,  under  which  he  might  have  been 
committed.    Here  the  conviction  and  judgment  do  not 
sppear  to  have  been  grounded  upon  any  offence  stated  in 

(•)7T.R.  633. 
^ib)  Vide  Mauefv,  Johnton^  13  East,  67»  and  BrUlon  v. 
^  J.:  a  Moore,  50.    IB.  and  B,  432.  S.  C. 
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the  commiUnent.    The  magistrate  signs  ibe  ooraadliaeflt 

Jbr  an  offence  coniailted  against  one  statute,  mi  the 

conviGtion  is  drawn  up  for  an  offence  against  anodier.— 

Bm^ley,  J.  In  Gray  t.  Cook$on  there   was  aolhing  to 

dtew  that  die  apprentice  was  net  originatty  eemitlrd 

upon  a  good  convictioii.    Here,  in  onier  to  render  the 

commitment  good,  it  most  appear  that  it  was  ibnndeii 

upon  Ae  same  statute  as  the  romnction^  whereas  the  csn- 

victioo  proceeds  iipon  a  different  statute.]    But  if  the 

magistrate  maj  draw  up  his  oouTiction  after  the  ooBoiit- 

ment,  the  error  maj  be  cured,  and  the  ccmnrtion  will 

have  rdation  to  the  offence  ectually  preftedf  ajgiinsl  tbe 

partj".     At  all   events  the  leanied  Judge   inproperif 

rejected  the  evidence  tendered  to  prove  diat  the  pbiiliff 

actual}^  committed  the  offence  stated  in  the  cowvictioa. 

Bj  the  4S  Geo.  3.  c.  141 .  it  is  enacted  that  m  all  actiora 

brooglit  against  any  justice,  for  or  on  account  of  any  ooa- 

yicfion  made  by  bim  under  any  act  ot  paflinmeiit,  or  far 

any  act  done  op  commanded  by  him,  for  the  levying  wm 

penalty,  apprehending  any  par^,  or  about  carrying  sack 

convietion  intp  effect,  in  case  such  conviction  skatt  have 

been  quashed,  the  plaintiff,  besides  tfie  vahse  of  tW 

penrity  which  may  have  been  levied,  shall  w>t  secover 

any  more  damages  than  tuo  pence,  nor  any  cpsCs  of  snit 

nnfess  it  shall  be  expressly  allqped  in  tbe  dechBsaitaa  is 

8«eh  ^K^tion,  wbicb  shall  be  an  action  on  the  esse  ealy, 

dkit  such  acts  were  done  nHdiciousfy  and  vriduxul  wsj 

reasonable  or  probable  cause ;  and  by  the  secowd  ssctm 

of  the  same  statute  it  i|  enacted  that  the  plaintiff  shaH 

not  recover  baipk  the  penally  levied,  nor  any  dmwamg&s  or 

costs,  if  the  justice  proves  at  the  trial  that  the  pjaialiff 

was  guilty  of  the  offence.     Now  the  teamed  Ja^ 

held,  that  this  statute  applied  only  to  those  closes  where 

tbe  conviction  imi  been  quacked,  but  if  that  b^  tbe  true 

construction  it  would  have  the  etkc$  of  placin|{  Aena* 
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gi^tinte  in  a  better  skuttioo  where  bb  conviction  was        18^4. 

^iiashed^  tbaii  he  would  be  where  it  was  perfeedj  vegnker  ^^<«W 

and  ralid  iu  every  respect.    [AbbHt,  C.  J .  Thai  pnKviMoo  ttoqiki 

was  nitradueed  into  the  act  of  parliMietit  for  the  purpcKre  Jomes. 


of  giviHg  a  general  defence  |o  the  magistrate^  but  m 
much  ai  k  night  happen  thul  die  convtelion  wns 
qitnsbed  for  form  and  not  upon  the  merita^  thi  legisla- 
ture enacted  ihut  tUhoUgb  ibe  conviction  wlii  foaaiBed^ 
yet  the  party  should  only  recover  certain  damages,  unless 
be  proved  thut  ibe  mafirtlralo  acled  frotn  malice^  and 
without  any  reasonable  or  pfc4>Mble  cikuae.]  The  argu- 
ment must  go  the  whole  length  of  raying  that  whetbar 
the  eonylction  shall  or  shaH  not  have  been  qoaahed, 
the  plaintiff  can  only  als^oyer  two  pence  damages  in  Iba 
at^enee  of  aivy  proof  of  mali<:e.  [Buffe^f  J.  Your  argu- 
iipent  would  go  tbia  leHgth,  thai  if  a  man  be  convicted 
upon  pef  feotly  insufficient  evidenoe,  yet  if  the  cmivtcliMi 
be  not  ^^ua^bed  th»  magistrate  wonld  be  at  \ihtrtf,  iti 
:aiiswer  to  an  ac|iop>  to  go  into  evidence  for  the  puvpofliB 
of  shewing  that  he  might  bate  eonmttd  him  opdn  andi 
'Evidence*]  The  argument  must  certainly  ga  that  lengdi; 
|>ut  at  all  events  tbiis  was  admissible  evidence  hi  rodnc* 
tion  of  damages^  because  it  went  to  shew  that  the.  de- 
fendant bad  acted  witho«»t  QiaUca^  and  had  raiaonaUe 
and  probable  cause  for  tbe  eommitnient* 

AnnoTTi  C.  ji.^^l  think  there  i»  no  growhd  C6t  distwrb- 
ing  thi^  ver^ct.  iK  appears  to  me  that  tJbe  coniietkin 
cannot  be  in  any  way  connected  with  the  commitment, 
nnd  consequently  it  furniahes  no  defence  to  Iho  a^ion. 
1,  am  also  of  opiaion  diat  die  convsotion  not  having  been 
^unsbedi*  it  does  not  come  within  tbti  proviskms  of  the  AS 
Geo.  3.  c,  141*  which  in  expreia  teornls  applies  to  ac6o|is 
brought  in  cases  where  the  conviction  has  been  quashed 
That  p6int  wa^  etpre^Hy  decided  in  Gray  t.Cookson. 
Th^  otify  rMiaming  point  is,  whether  the  learped  judge 
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ought  to  have  received  evidence  that  the  plainti£f  had 
actually,  committed  the  offence  for  vrhich  the  conviction 
was  drawn  up.  Adverting  to  the  amount  of  the  damages 
given,  they  very  little  exceed  90l.,  which  is  all  that  the 
plaintiff  could  have  paid  in  pursuance  of  the  convicfioa 
had  it  been  good,  but  if  the  commitment  was  bad,  it  is 
impossible  to  say  that  the  plaintiff  could  property  have 
.  recovered  less  damages  than  the  jury  had  given. 

«  * 

Bayley,  J. — ^The  conviction  offered  in  defence  may 
be  perfectly  good,  but  tlie  commitment  not  being  in  puF 
suance  of  the  conviction' there  is  no  answer  to  the  action* 
.The  conviction  is  grounded  upon  the  6  Geo*  S.  c.  48^ 
but  it  is  difficult  to  say  upon  what  statute  the  commit- 
ment has  proceeded.  After  the  magistrate  has  made  out 
an  erroneous  •  commitment,  and  the  party  is  carried  to 
prison,  he  cannot  afterwards  correct  his  error,  and  defend 
himself  by  making  out  a  conviction  for  an  offence  of  which 
the  party  might  have  been  guilty.  If  the  plaintiff,  in  this 
case,  had  been  committed  for  the  same  offence  as  that 
mentioned  in  the  conviction,  the  conviction  would  have 
been  a  defence  to  the  action,  but  it  is  no  answer  to  aa 
action  for  a  wrongful  commitment  for  one  offence,  to 
shew  that  the  plaintiff  has  >  been  guilty  of  smother.  There 
may  possibly  be  hereafter  a  valid  commitment  upon  the 
conviction,  but  with  that  we  have  nothing  to  do  at  pre- 
sent. The  damages  given  in  this  case  do  not  appear  to 
have  been  vindictive,  and  as  the  plaintiff  was  entitled  to 
recover  something,  supposing  the  evidence  tendered  was 
inadmissible,  it  would  be  mischievous  to  the  defendant 
to  send  the  case  down  to  imother  trial,  in  order  ta  deter- 
mine whether  the  plaintiff  ought  to  recover  90t.  or  %5L 
I,  therefore,  think  there  ought  to  be  no  new  trial. 

HoLBOYD,  J.  and  Littledale,  J.  concurred. 

Rule  reliiaed.  « 


i  « 
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4.Ue  King  v.  The  Justices  of  Surrey.  Tuaday^ 

November  16. 
'  fjElT  moved  for  a  rule  to  shew  cause  why  a  ^y  '^®  ^^  ^• 

''       2.  c.  SI.  8.4. 

"^miB  should  not  issue  to  the  Justices  of  the  eastern  no  ale  license 
mdred  of  Brixton,  in  the  county  of  Surrey,  com-  ed*buU)S'the' 

^nr  them  to  re-hear  an  application  for  an  ale  license,  ist  September 
i  Marten,  for  a  public  house,  within  their  jurisdic-  within  twenty 
iiemg  suggested  that  the  magistrates  had  refused  days  after>  and 

^^ilicant  a  license  for  the  house  in  question  undec  a  houses  in  cities 

««iJ¥hen8ion  of  the  law.    The  only  difficulty  was,  and  towns  cor- 
^^  ...  .  porate  are  ex- 

.««jr  the  Justices  had  jurisdiction  to  grant  the  license  cepted;  but 

.^^period  of  the  year  except  at  the  annual  meeting  in  ^^^j  ^^[  ^1 
_.jnth  of  September.     By  the  26  Geo.  2.  c.  31.  s.  4.  general  annual 
_  aacted  that  '*  no  license  shall  be  granted  but  on  granting  li- 
st  of  September,  yearly,  or  within  twenty  days  after,  censes,  as  well 
at  such  license  shall  be  made  for  one  year  only,  to  towns  corpo- 
lenoe  on  the  29th  day  of  September,"  and  by  s.  16.  o'Jher'^ll^b 
is  an  exemption  of  cities  and  towns  corporate  as  to  EngtandfMIX 
iiud4}{  granting  licenses.    The  3  Geo.  4.  c.  ??•  s.  7.  month  of  Sep- 
ila  Ac  exemption  in  fevour  of  cities  and  towns  cor-  tember^ywlji 

'  ,  ,        ..  y     s-         t  '  f  — ^Held,  that 

tey'mid  enacts  '^  that  from  and  after  the  passmg  of  the  eflfect  of 

act.  all  general  annual  meetings  of  the  justices  or  this  clause  was 
^.  ^  .        .  not  to  repeal 

jistrates  for  the  purpose  of  granting  licenses  to  sell  the  general 

f  beer,  and  other  exciseable  liquors,  by  reuil,  as  well  f^^^JJJIJJ'e^ 

Cities  and  towns  corporate,  as  in  all  other  places  within  sutute,but  to 

Rt  piit  joi  the  United  Kingdom  called  England,  shall  ^^^^  l^  JJ^ 

the  month  of  September  in  each  and  every  year,  ^nd  towns  cor* 

,  .  -  .  porate  only. 

torn  or  usage  to  the  contrary  thereof  m  any      Mandamus 


itanding.''    Now,  as  this- statute  was  passed  J{J"j°g\i^*J|, 
»se  of  introducing  new  regulations  as  to  the  rehear  an  ap- 
licensing  ale  houses,  the  7th  sectioq  ought  to  Jn^e  Hccnse 
a  liberal  construction.    [Boy/i^,  J.  Have  the  at  any  other 
Mfices  any  power  to  grant  licenses  except  in  the  month  ^^^  ||m„ 

mkeptember?]    They  are  directed  by  the  7th  section  to  ^'^^^  the  first 
f      *^  •"  "^  "^  twenty  days  of 

lepidnier,  though,  the  Justices  may  have  refused  a  Ijcense  under  a  mistake  of  T 


18€4.        meet  in  that  month,  but  there  is  nothing  in  the  late  sU- 

"^-^j^      tute  which  makes  it  imperative  upon  them  not  to  grant  a 

o.  license  at  any  other  period  of  the  year.     It  is  submitted 

^S  "aRw^  that  the  bUe  sUHate  leave*  it  open  t^  tlw  Justice  to  gnmt 

m  liocBse  ait  any  tiiae  'm  the  year,  aK^pt  incil&ea  and  towas 
«f>rpQfate>  and  if  so,  tke»  it  is  Qomp^tant  t4  the  itlstas 
te  haar  an  apfriieation  for  a  Ucatts^i  though  tlkt  fifst 
twenty  daya  of  Sqfiember  ma^  have  eVipsedw  ll  ia  tAtn- 
ous  that  by  die  last  atatute  tb«  Juatkea  kave  the  ^hok 
moMh  of  Skfttmbir  to  grant  the  b^eaae,  which  ia  a  air 
tariak  atoorslioii  of  the  proviaion  ia  th«  9&  G^^  ^  whick 
liouts  ths  timo  wkhin  the  firat  tweti^  daya  of  Iho  month. 


Pea  GuMLAM^^We  ate  clearly  «f  opiiuoli  that  ik 
Jastkes  have  no  powev  to  gi>apl  a  Itceoae  at  ai^  odicr 
pariad  o#  the  year  tbaa  dating  the  attonth  of  Sepiimkr- 
The  4th  aeetkm  of  the  d6  Getu  %.  c.  Ah  ia  not  repeiM 
bf  the  S  Gea.  4.  C.  77-  s.  7.  By  the  l6lh  foclion  of  tk 
first  mentioaed  atelale  Iheie  was  an  anc^ptioa  aa  la  citiei 
iind  totrna  oacporate.  The  ohject  of  tho  7th  aactiatt  sf 
the  S  GaflL  4^  c.  77.  is  to  axtead  the  gaaaral  pra^iaioa  af 
ihe  tf  Gf  a^  9.  so  as  to  apply  to  cities  and  towns  corpo- 
rate: Whether  the  opetatioti  of  section  7  c»f  3  Gto,  4 
€.  77*  19 16  eatepd  the  lima  of  granting  lioeaaea  in  cilici 
aad  tofwna  oarponrte  up  ta  the  dOth  Scpton  Wr,  ia  a  poiat 
naU  aeeaaaaay  to  decide,  but  it  is  qoite  abaiooa  that  thit 
aactiov  capnot  be  conatroed  to  altar  the  pfovkion  in  tk 
10  Ota.  9.  e^  dt.  aw  4.  aa  to  tba  time  within  which  ik 
lieeMe  shall  be  graolady  aidesa  the  two  danaea  ara  ooa- 
tPttUktiMy,  wbioh  ifacry  oertaiidy  are  not ;  and  fbcrafove 
the  geaarai  proviikn  in  the  90  Quo.  £•  raanaka  in  fcrct^ 
imd  eaasaquaatly  fha  Jif^kaa  hove  no  jaaisdictioa  Is 
grant  a  Uicenae  but  oa  the  IsC  dkf  of  Stf^ember,  yaaftf, 

^  Wfthitt  immty  days  after. 

Rule  refiased  (a> 
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The  KiKo  €.  Tlie  iNiiABfTAKr^  <if  LAilPBnrss. 

JL  WO  Justices  m^de  their  prder» dated  14th  M0y>  )9K)|  A  tftnpefid^d 
for  the  removal  of  Gweu  Uee^,  wi4ow>  from  ibe  parish  Qf  ^oval  mast  be 
Lampeter  to  the  parish  of  Llanfqirclj/do^^,  both  in  the  Mnred  within 
county  of  Cardigan  i  b^t  oq  the  8«ne  day  8U9pend^  the  time.  There- 

^3(eciitiop  of  the  order,  on  apcQupt  of  the  age  wd  in-  ^^^  ^^n  an 

.  .  order  of  re- 

$roiity  of  the  pftuper^  wfiich  in  their  Qpiniop  rendered  it  moval  was 

uDsafc  for  her  ta  traif^,    Th^  swie  Juatic^JUOD  the  l6tb  ™d*^^^^ 

februqri^  1894»ni¥l^  i^iother  prd^fy^Mfbicht  after  rofiting  ^^^  <^J>  ^^ 

that  the  p^per  was  dead,  and  that  it  had  been  duly  proved  ^^^  il,6r.® 

before  tl^eiq  on  wth,  <hal  im  ?^peqse  of  18/^131, 6ct  b^d  ""^  °^ ''*«_, 

pauper;  and 
lieea   occasioned  by   tbe  susp^ivsiop   of  the  order  of  she  survived 

le^pov^^,  directed  the  ^buucfeww^ew  wd  gtverseer^  of  buTno^^dce 
f4(4nfah(Jtfdoge  to  pay  Umt  auw  to  the  churcbwarden^  of  the  order  of 

^  overseer^  pf  LanipctCKf  P»  to  such  of  th^ia  |is  shoiiM  ^r"^  oTthe 
fiefna^d  ihe  ^W^i    Bothi  thjg^  oicd^s  wer^  ser?^  upou  i^irish  to  which 
the  appeljl^ints,  ^  the^  ^rst  timex  on  the  same  )6tb  F^brur  ed  to  be  re- 
aru,  u»i  tbf  BHi^  of  i%t  J&,  6A  ^va^  ?it  the  same  time  '"^';®^»  i'"  S!' 

'   "^  I'll  **'"  "®''  death : 

dem^ndfd  of  them;  npm  \vbich.  they  ^ppealeii  a^i^sit  —Held,  that 
th^  order  of  rem^if^^    Tbe  wP^al  was  hevd. at  the  laM  notwittil! I" 

Eqfii^r  QiVirte^  $(^U(QI1S  for   tb/e  Caunty   of  CardiffUf^  reasonable 
^ben  AcCpwrl  Wd  Uia^  tbe.  order  of  removed  wd  mh  The  order  of  **^ 

pisn$ioo  wver  h^v^^^^  b«en  served  or  executed  in  tbft  ^^^j^^'^^  ^^ 
pAiiper*s  U^i^ef  mr  ^ftei?  bi?v  de^tb  u»ti|  tb/e  m^wey  wasi 
deotanded,  Ihe  order  pf  rfm^^  Jwk  bi^cQifif  a  imUi^,]| 
Slid  tbte  respoadeajtSt  we^e.  HOjt  eiltitM  to:  give  ai\y  es'h 
dence  in  auppoit  ^i  that  9f^r,  or  of  the  acy^diipato^U  of 
ib^  pauper'a  seUleiMnl^  ip^  t^  appellant  p^fisL  TbA 
aider  of  ne^ioMat  v«asf  c^^i^ev^f^y  ¥i99b«d«  9Ubjeat  to^ 
the  opinion)  of:  tibia  C<»iftrt> 
•     .  .  •    ■         ■ 

^   IV.  E  Taunlon  and  f^0^i  .^  support  of  the  order 


Xbe  KiHG 

V. 


CASES  IN  THt  king's  BENCH, 

of  Sessions.    The  question  arising  upon  the  fiicts  of  this 
case  is  somewhat  novel  in  its  nature,  and  extemely  im- 
portant in  its  consequences.    The  Court  are  now,  for  the 
'^^^         first  .time,  called  upon  to  decide  whether  a  parish  can 

IVHABITAHTS  ■^  .  .  '^ 

of  Lamfeteb.  recover  the  expenses  mcurred  by  them  m  consequence  of 

the  suspension  of  an  order  of  removal  under  the  35  Geo, 
.3.  c.  101.  s.  2.,  where  the  pauper  died  before  removil, 
and  where  no  notice  of  the  order  of  removal,  or  of  the 
suspension,  was  given,  until  after  the  pauper's  death,  to 
the  parish  to  which  she  was  ordered  to  be  removed. 
No  direct  authorities  are  to  be  found  upon  this  pont, 
but  Rex  V.  Chagford  (a)  seems  to  throw  some  light  upon 
it.  There,  a  pauper,  during  the  suspension  of  an  order 
of  removal,  became  irremoveable,  in  consequence  of  an 
estate  descending  to  him,  and  it  was  held,  that  such  a 
case  was  not  within  the  act,  and  that  the  pauper  not 
having  been  removed,  no  order  for  the  payment  of  any 
charges  incurred  during  the  suspension  of  the  original 
order  of  removal,  could  be  made.  Bay  ley ,  J.,  in  his 
judgment  there,  seems  to  put  the  question  upon  the  true 
ground,  for  he  says,  *'  a  very  long  period  has  elapsed, 
during  which  this  order  remained  Suspended,  and  no  no- 
tice of  it  was  given  to  the  opposite  party.  Now,  if  that 
notice  had  been  given,  (and  there  are  no  words  in  the  act 
that  supersedethe  necessity  of  it,)  it  might  have  enabled 
the  other  parish  to  have  made  prompt  inquiry,  and  to 
have  ascertained  the  fact  relaUve  to  the  settlement  of  the 
pauper.  I  think,  therefore,  that  this  affords  an  additional 
reason  for  holding  that  the  Sessions  have  come  to  a  right 
conclusion  in  this  case.''  That  observation  applies  to 
this  case,  for  here  the  evidence  of  the  pauper,  which 
would  have  been  so  material  in  ascertaining  where  die 
real  settlement  was,  has  been  lost,  and  the  most  important 
witness  in  the  case  has  been  wholly  excluded.     Great 

.  (a)  4a&A.SS5. 
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inconvenience  and  injustice  is  produced  in  another  point 

of  vieWy  because  this  delay  has  the  effect  of  shifting  the 

burthen  of  the  expenses  from  those  who  ought,  to  those 

who  ought  not.  to  bear  it.     The  inhabitants  of  a  parish       .  1*^^ 

for  the  time  bemg,  are  the  proper  persons  to  bear  the  ofL^uPBTBR. 

expenses  of  maintaining  its  poor ;  but  in  a  case  like  this, 

new  inhabitants,  who  have  come  into  the  parish  since 

these  expenses  were  incurred,  must  necessarily  be  charged 

with  a  portion  of  them.     It  is  enacted  by  the  49  Geo,  3. 

c.  124.  s.  2.f  that  in  cases  where  the  order  of  removal  is 

suspended,  the  period  for  appealing  against  it  shall  be 

computed,  not  from  the  time  when  the  removal  is  made, 

but  from  the  time  when  the  order  is  served ;  implying, 

therefore,  that  the  order  may  be  served,  and  indeed  that 

the  legislature  intended  it  to  be  served,  before  it  is  carried 

into  execution,  that  is,  before  the  pauper  dies.    In  Her 

v.  Si.  Mary4€'Bone  (a),  neither  the  order  of  removal  or 

suspension  was  served  until  after  the  death  of  the  pauper, 

and  though  it  was  not  there  held,  for  indeed  the'  point 

did  not  arise,  that  the  order  of  removal  in  consequence 

became  a  nullity,  still  it  was  held  that  the  subsequent 

order  to  pay  the  expenses  was  a  grievance,  and  that  an 

appeal  against  it  ^as  given  by  the  3  fF.  8c  M .  c.  1 1 .  s.  9. 

R.  F.  Richards,  contri.  This  case  must  be  governed 
ky  that  of  Rex  v.  Si.  Mary-le-Bone.  There  the  order  of 
iremoval  was  suspended ;  and  the  pauper  died  without 
toy  removal  taking  place,  and  without  the  order  being 
served,  or  any  notice  of  its  existence  being  given.  The 
judgment  of  the  Court  there  turned  upon  the  SW.^M. 
c*  11 .,  and  decided,  that  the  order  for  payment  of  the  ex« 
poises  was  a  grievance,  against  which  that  statute  gave 
^  i^ppeal.     Now,  if  the  Court  there  had  been  of  opinion 

(a)  13  East,  51. 


4iO  CAtXB  IK  THE  KIN^V  VENCJr, 

IBH^       diat  tfie  oMkr  of  temsffek  ti^as  void  for  want  ot  aervioe  or 

S^^^^      Botfeo^  the  ctae  would  «t  onee  have  h^B  dtaposed  of  oa 

^f  ^"^     that  gmNiDd,  and  no  dkctisskm  woiikl  have  taken  phce 

,      '^^  UAOB  the  other  poiitt.    The  iiiferaaoe.  themfore,  is,  dMl 

of  JUjU^srxR^  tlK  pfoceedinga  (owarde  the  removal  were  oot  conaidered 

akogetfaer  as  a  WLW^kyy  ia  ithat  case,  and  tbMt  the  service 
of  the  Order  of  removalafter  the  deadi  of  the  fiaa^icr  wis 
deemed  a  good  service* 


BOTT,  C  J.-^I  am  of  opinion  that  the  Sesnons 
eainetd  the  ri^ht  condusioii  in  lliis  case.  The  utaMMt 
effiecA  of  fki»  ease  of  Ret  v.  Si.  Mary-U^Bone  is  this; 
that  the  death  of  a  pauper  during  the  suapension  of  as 
ondsr  fer  his  removal^  does  tiot  render  thatoider  a  miUtt^; 
and  that  a  subse^ent  order  for  pa)rj|ient  of  ibe  expeaao 
is'  a  grievaaoe  upon  Ihe  parisb  to  which  Ae  penper  ii 
ordered  to  be  removed^  for  which  aai  afipeal  will  lie 
against  thkt  orden  No  ()ue9l»on  arose  in  that  cais 
neapec^g  the  necessitjf  of  serving  or  giving  .notice  of  the 
ofder  of  removal^  or  the  order  for  suspendiog  it;  ihit 
question  arises,  for  tlie  first  time,  in  the  present  cais. 
The  legislature  have  no  where  fixed  any  precise  time  bt 
the  service,  but  it  ii  evident  from  the  49  Gwm  3*  C.IS4. 
8. 2.,  that  such  an  order  may  be  served  previous  to  a 
i^emeval;  therefore,  if  a  suspended  orde^  may  be  served, 
and  reason  and  jaitice  require  that  it  should  be  aerved,it 
certainly  should  be  served  within  a  reasonable  Him.  la 
this  ease  a  period  of  three  years  elapsed  bet'wee»  th^ 
issuing  of  the  ori|$inal  order  of  reyaoval  and  the  death  of 
the  pauper,  aaid  during  all  that  period  n<)  notite  was  gifen 
ekber  of  4be  originnl  order,  or  of  the  ojder  for  its  suspeo- 
sieD«  I  am^  Uierefone,  of  Ofinion  that  fbe  order  of  re* 
aaoval  in  this  case  was  mt  served  withinf  a  reasonaUs 
time,  and  consequently  that  the  order  of  Sessions,  quash- 
ing that  order^  must  be  confirmed. 


\ 
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Bay  LEY,  J. — The  judgment  of  this  Court  in  Rex  v.        18C4» 
St  Mary-le-Boney  is  perfectly  consisteot  witb  the  judg«      ^^ 
ment  now  delivered  by  my  Lord  Chief  Justice.     In  that  9. 

case  &e  pauper  died  before  the  Aeixt  practicable  sessions  ,     ^^ 
afker  the  order  of  removal  ii^as  made,  therefore  the  parish  ofLAKP£T£B. 
sought  to  be  charged  bad  no  possibility  cf  appeaMng 
against  that  order  during  bis  life*    By  the  36  Geo.  Sb 
JMalkes  weoe  empowered  to  suspend  the  order  of  remoival^ 
and  to  direct  the  costs  of  suspension  to  be  paid  to  the 
rcflsoving  pariah ;  and  it  was  faeld  in  the  c^ase  alhided  to 
that  ao  order  for  such  oosis  was  a  fprievanGe  wkhin  Ae 
3  fV.  and  ili.  c.  1 1.  s.  9.,  for  which  an  appeal  would  Ik. 
It  is  ^uite  consistent  with  that  decision,  as  it  is  also  with 
the  proR^isioBS  of  the  49  Gto^  d«  c.  I£4»»  thai;  the  aervioe 
of  the  order  of  removal  shoiuU  not  be  <lehiyed  for  an 
indefinile  period ;  and  it  is  but  just  that  tjie  paridi  upoa 
^adnfcb  k  is  •sought  to  cast  a  biMRden^  should  have  the 
eadieat  opportunity  of  enquiriiig  whether  ikef  are  liable 
to  bear  that  burden  or  not.    A  delay  of  three  years  baa 
deprived  Ae  appeUaot  parish  m  this  case  of  every  such . 
opportunijty,  because  it  bas  takon  away  from  then  the 
power  of  examining  ;the  most  important  n^tness,  the  pan* 
per:;  and  it  has  becm  productive  of  tkii  further  iqustice^ 
that  it  has  tended  to  tbrovi*  the  expense  ^  supporting  tfce 
pauper,  duringrtbat  interval,  upon  persona  wbo  Mrsne  not 
then  inhabitants  of  the  parish,  and  who,  tbevefore^  ought 
to  be  exempt  from  such  a  liability. 

LtTTdUEpALK,  J>  concurred. 

Order  of  Sessions  confirmed. 
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Wednesday,    The  KiNG   V.  The   Churchwardens  and  Overseers  of 
irthNiro.  ji^^  p^^j.  ^f  Christ's  Parish  in  York. 

Where  a  paa-  6Y  an  order  of  two  Justices,  William  Herby,  Jane, 

Pf f'  ^^  y.^f "  his  wife,  and  Jnn.  their  child,  were  removed  from  the 
old,  went  to  '  '  '        ^ 

service  <' for  township  of  Saint  Mary  Gate,  in  the  North  Riding 
clotbe8,ai  loRf  ^^  ^^^  county  of  York,  to  Christ*s  parish,  in  the  city 
as  he  had  a  of  York;  and  the  sessions,  upon  appeal,  confirmed  their 
to  do  what  be  order,  subject  to  the  opinion  of  this  Court  upon  the 

could,  and        following  case  :— 

what  be  was  ® 

bid,''  and  he  The   fieither  of   the  pauper   was   settled  in    Christ's 

veare^Ueld  P^"^^^  ^^^  ^^^  pauper  lived  with  his  parents  till  he  wts 
that  this  was  about  ten  years  old,  when  he  went  to  Mr.  Francis  Pe*- 
hiring,  and       cock,  for  meat  and  clothes,  as  long  as  he  had  a  mind 

that  a  settle-    to  stop.     Peacock  then  lived  at  Craike,  was  a  wood 

meat  was  not  .    '^ 

acquired  by      carrier,  and  had  two  farms.     The  pauper  was  to  do 

service  under    ^t^t  he  could,  and  what  he  was  bid.     He  staid  rather 

more  than  two  years  in  Peacock's  service,  in  the  parish 
of  Craike,  and  was  supplied  with  meat  and  clothes. 
The  pauper's  father  did  not  hire  his  son  to  Peacock^ 
and  believed  the  bargain  was  only  for  meat  and  clothes. 
The  Court  being  of  opinion  that  such  service  in  Craike 
was  not  sufficient  to  give  the  pauper  a  settlement  there, 
confirmed  the  order  as  aforesaid. 

Tindal,  in  support  of  the  order  of  sessions.  TTiere 
are  three  several  grounds  upon  which  the  Court  must  hold 
that  this  pauper  gained  no  settlement  in  the  parish  of 
Craike.  First,  the  father  was  no  party  to  any  contract 
of  hiring  to  Peacock,  and  the  pauper,  being  an  infant, 
was  not  sui  juris  to  make  any  contract  for  himself,  sacb 
as  would  give  Peacock  control  over  him,  or  constitutf 
the  relation  of  master  and  servant  between  them.    There 
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was,  therefore,  no  hiring,  and  it  can  only  be  presumed 

Uiat  Peacock  took  the  lad  into  his  house  from .  motives 

of  charity,  and  a  service  under  such  circumstances  will  v. 

not  confer  a  settlement.   Rex  v.  Way  hill  (a).     Secondly,     ^y^^J** 

the  sessions  have  not  found  as  a  fact  that  there  was  any 

contract  of  hiring,  and  in  the  absence  of  that  fact  the 

Court  cannot  presume  it ;  Rex  v.  Seacrofi  (6>.    Thirdly, 

even  if  there  was  a  contract  for  a  hiring,  it  was  not  for 

a  year,  it  was  only  for  the  pauper  to  stop  '^  as  long  as 

he  had  a  mind  to  stop,*'  and  that  is  clearly  insufficient  to 

confer  a  settlement. 

^olan  and  Alexander,  contr^.     A  settlement  has  been 
gained  by  hiring  and  service  in  Craike.     An  infant  may 
enter  into  a  contract  without  the   interference  of   his 
father,  if  it  be  a  beneficial  one,  which  this  clearly  was, 
because  the  pauper,  although  so  young,  was  to  receive 
clothes  and  victuals  in  exchange  for  his  services.     Rex 
V.  fVnyhill  does  not  govern  this  case,  because  there  it 
was  expressly  found  as  a  fact  that  the  pauper  was  en(i- 
ployed  from  motives  of  charity ;  here  it  is  not  so  found, 
and  there  is  no  reason  why  the  Court  should  presume 
the  fact.     The  sessions  are  not  bound  to  find  a  contract 
of  hiring  as  a  fact.  Rex  v.  Chertsey  (c)  and  Rex  v.  Wor- 
field  (d) ;  and  there  have  been  instances  in  which  it  was 
impossible  to  find  such  a  fact,  and  yet  where  the  court 
have  held  that  a  settlement  was  gained.  Rex  v.  Holy 
Trinity  (c).    A  contract  to  receive  clothes  and  victuals 
in   return   for   service  is  sufficient;  it  is  not  necessary 
that   there   should   be   an   agreement  for  the  payment 
of  wages  in  money;  Rex  v.  Worfield(jd).    This  was  a 
general  hirmg,  which  the  Court  will  infer  to  have  been 
a  hiring  for  a  year  in  the  absence  of  proof  to  the  contrary^ 

(a)  Barr.  S.  C.  491.       (ft)  2  M.  and  S.  472.      (e)2T.  R.  39. 
{d)  5  T.  R.  506.  (e)  Cald.  101. 

VOL.  II.  O  G. 
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1824.        e^eciallj  mheii  there  has  been  a  Mrvice  for  a  year 
'^^'"*^      under  k.    Then  it  wai  a  tearly  hiring  'With  a  coirfitioii 

The  JCiifO  i'        «r  o 

ir.  annexedi  namely,  that  the  pauper  should  be  at  liberty 

Cmii»T*Sf  to  qnit  the  service  if  he  chose;  but  that  condition  new 
having  been  acted  on,  and  a  year's  service  having  b^eii 
completed,  the  contract  becomes  the  same  as  if  tfte  con- 
dition had  never  been  inserted,  and  a  settlement  issc- 
quired.  Ret  y.  Sidney  ia\  "Rex  v.  Hew  Windsor  (b\ 
Rex  V.  Atherton(c)y  Rex  v.  St,  Ebbs(d),  Rex  v.  Put- 
wry  (e),  Rex  v.  NortAf«wW(/),and  Rex  v.  Byker(g).  Tke 
mere  privilege  that  the  pauper  had  of  quitting  the  ser- 
vice if  he  chose  cannot  affect  the  case,  because  such  a 
privilege  must  always  exist,  and  may  always  be  implied; 
as.  was  bid  down  by  Lord  Ellefiborough  m  Rei  v. 
Mitchamii).  There  are  some  few  cases  apparently 
opposed  to  the  present  argument,  but  upon  exaroina- 
tibn  they  will  all  be  found  to  differ  from  the  present  b 
their  circumstances.  In  Rex  v.  Ehtark{i)  and  Rei 
v.  D€dhamik)f  the  presumption  of  a  yearly  hiring  was 
completely  rebutted  by  the  fact  that  there  was  an  ex- 
press agreement  for  weekly  wages;  and  in  Rex  v.  Brodr 
niu€k(l)  the  same  effect  was  produced,  because  there  the 
pauper  agreed  to  live  with  his  master  by  the  week. 

• 

Abbott,  C  J.-^t  cannot  be  denied  that  a  general 
hiring  is  by  constructioii  of  law  a  hiring  for  a  yetr,  if 
nothing  appears  upon  the  face  of  the  case  to  rebut 
that  presumption.  -Here  no  such  presumption  can 
arise,  because  the  pauper  went  ^  for  meat  and  cidtbes, 
as  long  as  he  had  a  mind  to  stop,"^  and  conseqoentlj 

(«)  Bttw.  S.  e.  1.  (h)  Id.  IP. 

(c)W.203.  (iOId.e89. 

(e)  2  Bott.101.pl.  364.  (/)  Aote,  fol  i.  415. 
(g)  Ante,  15.  (A)  1«  EmI^  551. 

(f)  a  Bott.  303.  pi.  364.  \k)  Burr.  S.  C.  dSJ. 
(0  Id  663. 
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Migiit  bt¥Q  (pNlted  the  nemte  any  hour  he  chosi^. 
Tbcfc  epmpletdy;  wegatiires  the  idea  of  at  hiring  for  a 
yemr  and^  therefore,  upon  that  short  ground*  I  am 
cleariy  of*  opinion  that  no  settlement  was  gained  in 
Cmikei 


Christ's^ 
York. 


BATtsy^  J.<«-^I  am  of  the  asune  ojMnion.  There 
a.  case  of  Rex  v.  Tmwbriefgry  in  Blaster  Term,  \8\6, 
Dot>  reported,,  wbicfa  was  almoaft  parallel  to  the  present, 
and  m^iere  ibis  Court  held  thai  a  hiiing  f^  for  as  long  time 
as  the  pauper  pleased,"  was  a  hiring  at  will,  and  re- 
batted  the  pretuoiption  of  a  hiring  for  a  year. 

Littledalej  J.  (a)  concurred. 

Order  of  sessions  confirmed. 
(a)  Holrojfdf  J.  was  fo  iha  Btti(  Court. 


The"  Kisc  V.  The  Inhabitants  of  Great  Wigston.        Saturday, 

<      ^M  Nov, 

Two  Justices  by  their  order,  dated  3rd  Fehrmiff^  An  infant  can 
1S23,  removed  John  Sampson,  Mary,  his  wife,  and  ^jp^  himself, 
0/ive,  their  chiid^  from  the  parish  of  5^  Margaret,  "^JJ^^f"^^" 
ia  the  borough  of  Leicester,  to  the  parish  of  Great  his  own  bene- 
Wigstoii,  ui  the  county  of  Leicester;  and  the  sessions*  f|J^oSi%c^i^^^^ 
on  appeal,  confirmed  the  order,  subject  to  the  opinion,  bind  himsejf  , 

of  thi^  Court  upon  the  following  case.  ^  cannot  dis- 

solve the  in- 
Tlje  pauper,  when  he  was  eleven  years  old,  was  bound  denture. 

aptirentice  to  John  Humberston,  of  the  parish  of  Great  infant,  bound 

Ifigkon.  for  the  term  of  seven  years.    The  indenture  himself  ap- 

f   .    '  .  prentice 

for  7  years,  and  after  serving  3  jfears  quarrelled  with  his  master,  paid  him 
sia  peooe  for  the  remainder  of  his  time,  and  then  left  hitxi,  and  bound  him* 
self  to  another  matter  in  another  parish  r^-I^eld,^  tliat  the  apprentice  had  no 
power  to  dissolre  the  first  apprenticeship,  and  that  the  second,  therefore,  was  in- 
valid, and  cdnferred  do  settl^menc. 

Q  o  2 
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was   executed   by  the   master,  the   pauper,   and  John 
BuUivanty  the  grandfather  of  the  pauper,  the  pauper's 
V.  father  being  a  soldier  abroad.     The  grandfather  paid  i 

InhaIit^avts  P""®™*""*  ^f  7/.  to  Humbersion.  The  pauper  serred 
of  Great  Humberston  under  this  indenture  for  between  three  and 
four  years  at  Great  JVigstortj  when  some  disagreement 
taking  place  between  them,  Humberston  agreed  to  sell 
the  pauper  the  remainder  of  his  time  for  six  peace. 
The  pauper  accordingly  paid  Humberston  the  six  pence, 
and  left  him  the  same  day.  The%  indenture  had  nerer 
been  in  the  possession  of  any  of  the  parties,  but  had 
been  kept  for  all  the  parties  by  the  person  who  pre- 
pared it,  and  no  application  was  made  for  it  to  be  de- 
livered up.  The  grandfather  was  not  a  party  to  the 
agreement  for  parting  entered  into  between  the  pauper 
and  his  master,  and  was  not  even  privy  to  it.  A  few 
days  after  the  pauper  left  Humberston  he  Iiound  him- 
self apprentice  to  Thomas  Waine,  of  the  parish  of 
Saint  Mary,  in  the  borough  of  Leicester,  for  seven 
years,  and  served  him  under  the  indenture  for  five 
years,  and  resided  during  the  whole  of  (hat  time  in  that 
parish. 

S.  M.  Phillipps  and  Humfrey,  in  support  of  the  order 
of  sessions.  The  pauper  was  properly  removed  to  Grtai 
Wigston.  The  second  indenture  was  void,  because  Ae 
first  was  never  legally  determined.  The  pauper  himsdf 
could  not  put  an  end  to  it,  because  he  was  an  inftnt^ 
and,  therefore,  incapable  of  making  any  contract  except 
for  his  own  benefit.  Now  the  dissolution  of  the  first 
indenture  was  an  act  prejudicial  to  him,  and  one  con- 
sequently which  the  law  would  not  allow  him  to  do; 
this  case,  therefore,  is  in  that  important  respect  perfecdjr 
distinguishable  from  Rex  v.  Mounisorrel  (a),  and  cmoat 

(d)  3  M.  and  a  497. 
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be  goyeraed  by  it.  llie  first  contract  having  been 
made  by  deed  could  not  legally  be  dissolved  by  parol, 
even   if  all  the  contracting  parties   had  joined  in   the  «. 

dissolution;  Rex  v.  Bow  {a)  void  Rex  v.  Skeffinglon{b);  •  "^^ 
but  they  did  not  all  join,  for  the  grandfather,  who  was  of  Gbbat 
a  party  to  the  first  indenture,  was  not  a  party  to  its  dis- 
solution,  nor  even  privy  to  the  fact;  and  Rex  v.  Au$' 
trey{c)  is  an  authority  to  shew  that  it  was  necessary 
that  all  the  parties  should  join.  Lastly,  the  dissolution 
of  the  first  indenture  was  a  fraudulent  transaction  on 
the  part  of  the  master,  because  be  bad  received  a  con- 
siderable premium  with  the  apprentice,  and  was,  there- 
fore, bound  either  to  keep  him  during  the  whole  of  the 
time,  or  to  return  pait  of  the  premium,  and  on  that  ground 
also  the  dissolution  is  clearly  yoid.  Therefore,  the  first 
indenture  remaining  valid,  and  thie  second  being  for  the 
reasons  already  stated  a  nullity,  the  pauper  could  gain 
no  settlement  under  that,  and  consequently  has  been 
properly  removed  to  Great  tVigsian  as  his  only  place 
of  legal  settlement. 

.    G.  Marriott  and  Simons,  contr4.     There  is  nothing 
upon  the  face  of  the  case  to  warrant  the  assertion  that 
the  dissolution  was  a  fraudulent  act  on  the  part  of  the 
master,  and  where  fraud  is  not  expressly  found,  the 
Court  will  not  presume  it.     There  is  no  real  distinction 
between  this  case  and  Rex  v.  MountsorreL    There  the 
dbsolutioQ  was  by  parol,  and  the  apprentice  was  an  in- 
.Caint  at  the  time;  and  hjere  the  dissolution  wa^  beneficial 
to  the  apprentice,  because  the  case  finds  that  he  and  the 
master  were  mutually  discontented.     Rex  v.  Skeffing" 
to/i.  differs  from  thb  case,  because  the  Court  there  de- 
cided upon  the  ground  that  it  was  not  shewn  that  the 

(a)  4  M.  and  S.  383.  {h)  3  B.  and  A.  SS2. 

(0  Burr.  S.  C.  441. 
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a|>preQtice8bip  had  ever  been  well  constitoted; .  and  Ris 
V.  AuUrey  is.  equally  distinct,  for  thai  ^aa  the  caae^rf  a 
parish  binding,  and,  thepefore,  the  apprentice  :there  diat 
^  ^^^  having  been  a  party  to  the  indenture  could  not  post^y 
of  Grbat  have  any  power  to  dissolve  it.  The  grattdfaiher  vpt 
having  joined  in  the  dissolution  here  ^is  perftpct^jtaiff- 
uiaterial,  because  he  had  no  authoiity  to  become  a  paity 
to  the  indenture  while  the  father  of  the  appiceotice 
was  alive;  thereforei  having  interfered  tiimeoeif^rSf  in 
the  deed,  his  interference  could  not  be  necessatfy  in  the 
agreement.  In  this  view  of  the  case  the  dissplulion  of 
the  first  indenture  was  legal  and  completeyfand  |be  pro- 
per, place  of  the  pauper's  settleiHenf  is  the  |Minsh  id 
which  he  served  under  the  second  iiidentui'e. 

Abbott,  C.  J. — ^i  am  satisfied  that  the  seasiuiis  have 
done  right  in  settling  this  pauper  in  the  |>arish  of  Gnat 
Wigslon.  It  is  a  general  rule  of  law  ijiiat  an  mfyM  can- 
not do  any  act  to  bind  himself,  excep^suchasineviftmiilj 
for  his  own  benefit.  The  act  of  binding,  ^hieuielf  an 
apprentice  has  been  considered  as  coming  within  the 
exception^  and  upon  that  |)rinciple  it  bos  ^beea. held  that 
an  infant  may  be  a  party  to  an  indenture  of  apprentiGe- 
ship.  But  if  the  act  qf  biftdittg  himself  lan.ikppraDtioe 
is  for  fthe  benefit  W 'the /infant,  i  it.  is  impoasiUe  fo  coo- 
tend  >^iat  the  act  of  disaolviiig  jsudba  conlnKtis  forliis 
benefit  also;  for  such  a  propOiittott  dearly:  involves  a 
cotUradicUon  in  ler«is.and  anabamrdit^  imifiict.  Thca 
having  ascertainedi^hat  »a  the  general  rule  of  bw^aiui 
what.the^xeeptio&to  it|  it<reniauis  looly  to.  as^ttiR  «be- 
ther  this  particular .  jcaae  ctooiea  within. /that  e»ceptiaB; 
or,  in  otherwonds^  whether  .tb^^lbaoltitioD:  loftAo' ap- 
prenticesh^  here  was  for  tha  benefit  lof  §he  anfimt  Ja 
Rex  V.  MounisQrrel  the  master  had  fun  ^mmyjmi  ^ 
serted  the  apprentice,  the  latter,  therefore^  wi»'no4aB0er 
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in  ik  sitoatkNi  ioimp  my  of  the  adit^MrtaA^eft  expected  to 

risult  :fipott>  the  contract.    Upoa  thai  ground  the  Court 

did  think  that  in  that  particttlar  case  it  was  for  the  be- 

nefit  of  the  apprentice  to  be  relea^  from  the  indenture, 

and  in  my  opinion  rightly,  because  otherwise  he  must 

have  remained  bound  by  a  contract  from  which  he  could 

n6t  possibl}'  derive  any  advantage.     But  here  there  are 

no  facts  presented  to  our  notice  from  which  we  can  infer 

that  the  dissohition  of  the  apprenticeship  was  beneficial 

to  the  infant,  and,  therefore,  as  die  case  does  not  come 

wkhiti  tde  exception  it  does  come  within  the   general 

rale,  and  the  first  binding  never  having  been  legally  dis- 

sblved,  the  second  is  a  nullity,  and  no  settlement  could 

have  been  gained  by  service  under  it.     On  this  single 

ground  I  am  of  opinion  that  the  order  of  sessions  must 

be  confirmed. 


TheKiHG 
The 

iNHAfelTAirtS 

of  Great 

WiGSTON. 


Bay  LEY,  J. — lam  of  the  same  opinion.  The  ses- 
sions were  clearly  right  in  the  decision  to  which  they 
came  upon  this  case;  the  only  error  they  have  committed, 
and  of  w4iich  the  Court  have  a  right  to  complain,  is, 
that  they  have  sent  a  case  for  our^pinion  upon  which  no 
reasonable  mind  could  entertain  a  doubt. 

HoLROYD,  J.  concurred. 

Order  of  sessions  confirmed  (/i). 
(«)  LUiledakf  J.  was  sitting  M.  uist  prius  at  Gutldhati; 


The  K4NJG  V.  The  InhabiUnts  of  Lutterworth.         ^'j^ft 

By  an  order  of  two  Justices,  Mary,  the  wife  of  fVilliam  Where  a 
•*-'***"  r»        •  •  J    •  I-      panshisin- 

HickleVf  a  soldier,  and  Francis,  their  son,  aged  six  months,  corporated 

with  others 
for  the  ajaintenance  of  its  poor,  and  a  guardian  w  appointed,  under  the  2«  G.  3.  c. 
83  •   the  churchwardens  and  overseers  may  still  bind  out  poor  children  apprentices 
and*  the  4iideiifures  need  not  he  signed  by  the  guardian. 


The  King 

V. 


.    CASES  IN  TH£  KING  S  BENCH, 

were  removed   from  the  parish  of  Lvtterwarth  to  the 
parish  of  Huricote,  both  in  the  county  of  Leicester;  and 
the  sessions,  on  appeal,  quashed  the  order, subject tothe 
The         opinion  of  this  Court  upon  the 'following  case. 

ItfBABITAMTS       *  "^  o         - 

of  LUTTEB-  •  ^ 

WORTH.         .  William  Hickley,  a  poor  child,  of  the  parish  of  Broug^ 
ton  jJstley,  was  bound  apprentice  bj  the  churchwardens 
and  overseers  of  that  parish,  with  consent  of  two  ma- 
gistrates, by  indenture  dated   19th  Januaty,   1807,  to 
Benjamin   Elliott y  of.  the  parish  of  liuncoie;  and  he 
served  him  in  Huncote  under  that  indenture  for  the  teroi 
of  his  apprenticeship.     At  the  time  when  the  pauper 
was  bound  out,  the  parish  of  Broughton  Astley  formed 
part  of  the  incorporation  of  the  house  of  industry  at 
Ellcsihorpe,  in  the  same  county,  under  the  provisions  of 
the  22  G.  3.  c.  38.   George  Lakin  was  appointed  guardiaa 
of  the  poor  of  Broughton  Astley  at  Easter,   1803,  by 
two  magistrates.    That  appointment  is  in  existence;  bat 
though  George.  Lait//i  continued  to  act  as  guardian  for 
Broughfon  Astley  for  several  years  afterwardsy  and  was 
acting  in  that  capacity  at  the  time  the  boy  was  bound 
out,  he  was  not  made  a  party  to  that  indenture,  nor  can 
any  subsequent  appointment  be  found. 

G.  MarrioU  and  Simons,  in  support  of  the  order  of 
sessions.  The  indenture  of  apprenticeship  in  this  case 
was  not  signed  by  the  guardian  of  the  poor,  and  con- 
sequently was  void  ab  initio,  for  the  signature  of  die 
guardian  is  made  indispensably  necessary  by  the  22  G.  3. 
c.  83.  s.  7.  That  section  imparts  to  every  guardian  of 
the  poor,  "  all  the  powers  and  authorities  given  to 
overseers  of  the  poor  by  any  other  act  or  acts  of  par- 
liament," and  enacts  that  every  such  guardian  *'  shall  to 
all  intents  and  purposes,  except  with  regard  to  the  mak- 
ing and  collecting  of  rates,  be  an  overseer  of  the  poor 
for  the  parish  or  township  for  which  he  shall   be  so  sp- 
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pointed  guardiati;''  and  then,  after. enumerating  various 

acts  to  be  performed  by  the  guardian,  provides  that  *'  in 

all  cases  where  such  guardian  of  the  poor  shall  be  ap-        ^  ^  "^ 

pointed  as  aforesaid^  neither  the  churchwardens  or  over-         The 

Inhabitants 
seers  of  the  poor  shall  interfere  or  intendeddle  in  the  care    ^f  Lutter- 

and  management  of  the  poor."    The  case  finds  that  a       worth. 
guardian  of  the  poor  was  appointed  for  this  parish  in  the 
year  1803,  and  that  he  oontinued  to  act  in  that  capacity 
several  years,  and  was  so  acting  at  the  time  when  the 
pauper  was  bound;  the  Court,  therefore,  must  presume 
that  he  was  regularly  re-appointed,  and  that  he  continued 
all  that  time  to  hold  the  office  de  jure,  as  he  was  in  the 
first  instance  invested  with  it  de  fiacto:  and  then  it  follows 
that  he,   and   he   only,  should  have   signed  the  inden- 
ture, and  that  the  churchwardens  and  overseers  had  no 
authority  to   interfere  in  the  matter.     The   preceding 
statute  of  the  20  Geo.  3.  cap.  36.  throws  some  light 
upon  the  statute  now  under  consideratiop,  and  is  im- 
portant to  the  due  decision  of  this  case.     It  enacts, 
that  when  guardians  of  the  poor  are  appointed,  persons 
to  whom  any  poor  children  are  bound  apprentices  shall 
receive  them  according  to  the  indenture  to  be  executed  by 
the  directors  and  acting  guardians  of  the  poor  for  the 
binding  of  such  poor  children,  in  like  maimer  as  persons 
are  now  obliged  by  the  laws  in  being  to  receive  and  pro- 
vide for  poor  children  appointed  to  be  bound  apprentices 
by  churchwardens  and  overseers  of  the  poor,  with  the 
assent  of  two  Justices."    Section  SO.  of  the  2^  G.  S.  c. 
83.  must  be  construed  with   reference   to   the   former 
statute,  and  that,  after  providing  for  the  maintenance  of 
poor  children  until  they  arrive  at  a  proper  age  to '  be 
bound  apprentices,  enacts,  that  when  they  do  arrive  at 
such  proper  age,  they  shall  be  bound  apprentices  at  the 
cost  of  the  parish  to  which  they  respectively  belong, 
**  according  to  tlie  Jaws  in  being.*'     Now  the  20  G.  3. 
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c.  36.   was  then  ^'a  Jaw  ki  hektg,**  ,mmie  to  oooipel 
J!r^C*^       persons  to  receive  poor  children  bomd  apprenticis  by 
r.  guardians  of  the  poor;  and  that  eaprcasij'prtMFidea  ifaiU 

IvBABiTANTs   ^  biuding  shall  be  by  the  guardians  and  not  1^  the 
of  LuTTER-     churchwardens  and  overseers.    The  case  <»f  fi^x  v.  Mw- 

WOSTH* 

iyr{a)  shews  tliat  a  guardian  acting  under  the  £2  C  3. 
e.  85.,  though  not  legaUy  appointed,  is  competent  to  set 
as  such  in  other  matters  respecting  the  regulation  of  die 
poofy  and  the  statute  shews  that  in  diis  particalar  antter 
no  odier  person  but  tbe.guardian  is  competent. 

$.  AL  l^hillippi  and  llnmfrey,  contrs^.  It  is  not  ex- 
pressly found  by  the  case  that  any  person  was  legally 
appointed  guardian  of  the  poor  of  the  parish  to  which 
this  pauper  belonged,  at  the  time  when  he  was  boaad 
apprentice;  and  the  Court  will  not  entertain  an  objectioa 
tending  to  defeat  a  settlement,  unless  it  is  founded  upoa 
clear  and  eiplicit  facts.  But,  assuming  that  tliore  was  a 
guardian  legally  appointed,  and  that  be  was  empowered 
by  the  statute  to  bind  poor  children  apprentices,  still 
there  is  nothing  in  the  statute  to  shew  that  lie  was  the 
only  person  so  empowered.  No  clause  can  be  fouod 
in  which  it  is  required  that  the  guardians  shall  execute 
the  indentures,  tliough  there  are  clauses  which  do  require 
their  interference  in  other  specified  matters.  The  gtiar* 
dians  arcindeed  by  section  7  invested  with  all  the  powers 
belonging  to  overseers,  and  therefore  they  are  empowered, 
among  other  dimgs,  to  bind  out  apprentioea;  but  it  by 
no  means  follows  from  that,  that  the  overseers  are  ousted 
of  their  jurisdiction  in  that  respect,  for  the  laiter  part  of 
that  section,  which  directs  that  neither  the  chnrehwardeM 
or  overseers  shall  interfere,  whem  there  are  gnardiaDS, 
has  reference  only  to  ''the  case  and  Hianagement of  the 
poor,"  and  not  to  the  binding  out  apprentices.     Bat 
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scoCiiNi  90  18  condotiv^  €>f  thi*  CMe,  in  ftyour  of  tbe 
indenture,  .because   that  epacts^  that  -where  tfi^re   are 
gaardiaii»  they.ihtttt.  provide  for  the  jnaiiitefii&iice  ot  poor 
MMren  ttU  they  are  of  a  *fit  age  to  be  boimd  a^pntotices,         "^be 
amd  that  tbetl  Buch  children  shall  'be  -86  bdaod  ^  ilccbrd-    of  Lutter- 
iog  to  the  laws  in  being;**  not  •*  accdtdhig  to  this  act/'       worth. 
Tiie  law  in  being  relating  to  this  particular  subject,  and, 
with  aome  few  exceptions,  raguUrting  the  binding  of  ap- 
prentices, was  the  49  Eliz.  c.  £.;  this  pauper  was  bound 
''according  to"  that  law;  consequently  iiis  was  a  valid 
bladings  and  iby  performing  the  necessary  service  under 
it,  he  bas  acquired  a  settlement.     It  is  hardly  necessary 
to  add  that  as  tbe  indenture  is  to  confer  a  setthknent, 
and  the  objection  is  to  defeat  it,  the  Court  will  make  every 
reasonable  intendment  in  favour  of  the  one,  and  against 
theolher.  .  Hex v^  Caiesh^ {a). 

Abrott,  C.  J. — I  am  of  opinion  that  the  indenture 
of  apprenticeship  stated  in  ibis  case  was  a  valid  indenture* 
and  that  the  service  performed  under  it  in  Huncote  con- 
ferred Aipou.  the  pauper  :a  settlement  in  that  paiisbi    Tlie 
seventh  section'  of  the  €2  G.  3.  c.  8J.  is  somewhat  am^ 
biguous,  and  has  a  tendency  to  raise  some  doubt  upon 
the  point,  because  it  certainly  prohibits  the  interference 
of  church^'ardens  and  overseers  in  the  care  and  manage-^ 
ment  of  the  poor  of  those  parishes  in  which  guardians 
aire  appointed.     But  subsequent  sections  of  the  act  vest 
ib  the  guardians  of  the  poor  various  powers,  in  express 
term's,  and  the  thirtieth  section  in  particular  empowers 
thetn  to  provide  for  the  maintenance  of  poor  children  till 
tbey  are  of  an  age  to  be  bound  apprentices,  and  then  di- 
ttt\i  that  such  children  shall  be  so  bound  '^  according  to 
dicilawa  in  being."    Tbe  49  ^iz.  €«  ^.  was  one  of  the 
hws  then  in  being  relative  to  that  ^i^bject,  smd  that  directs  , 

(•)  Ante,  37& 
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that  parish  apprentices  shall  be  bound  out  by  the  church- 
wardens and  overseers  of  the  poor.  The  pauper  was  so 
bound|  and  in  my  opinion  most  properly,  for  I  think  it 
much  more  desirable  that  the  binding  should  be  effected 
by  all  the  parish  officers^  or  the  majority  of  tbem,  than 
by  a  single  guardian  of  the  poor. 

Baylby,  J. — I  am  of  the  same  opinion.  I  think  the 
true  construction  of  the  act  is,  that  the  guardians  shall 
have  the  charge  and  management  of  poor  children,  till 
they  arrive  at  that  age  when  they  may  properly  be  bound 
apprentices,  and  that  then  their  power  in  that  respect 
shall  cease. 

HoLROYD,  J.  concurred,  (a) 

Order  of  Sessions  quashed. 

(a)  LittledaUy  J.  was  abseot. 


Jfoii^y,  The  King  v.  The  Justices  of  Lincolnshire. 

%id  Nov. 

have  no^ juris-  ^HIS  was  a  rule  calling  on  the  defendants  to  shew 
diction  to  re-  cause  why  a  mandamus  should  not  issue  commanding 
in  a  matterof  them  to  enter,  as  of  the  last  Easter  General  Quarter  Ses- 
bastardj  until   gions,  the  appeal  of  John  Ulyatt  against  an  order  of  two 

the  requisites     .       .  ^^    ^  '^  ^ 

of49G.  3.  c  justices  adjudging  him  to  be  the  reputed  father  of  a 
hairb^n""^  ^  bastard  child,  begotten  on  the  body  of  Jane  Banmster, 
complied  with,  and  to  cause  continuances  to  be  entered  until  the  neit 
tice  of  appeal    General  Quarter  Sessions,  and  then  to  hear  and  detennine 

and  entering  ^^^  g^id  appeal.  It  appealed  from  the  affidavits  thattbe 
into  a  recogni-  "     .  *^*^ 

sance.  Notice  order  of  nbation  was  piade  on  the  14th  January  last, 

of  appeal  for 

an  adjourned  Session  for  a  different  division  of  a  county  does  not  satisfy  the  requi- 
sites of  that  statute. 

A  Rule  of  practice  at  Sessions  will  not  control  the  express  words  of  an  ict  of 
parliament. 
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and  that  the  Easter  General  Sessions  for  the  county  were 

held  on  the  27tb  April.    No  notice  of  appeal  having  been     _,    ,, 

'^    .  ,  .  *      ^        The  Kmo 

given^  nor  any  recognizance  entered  into  pursuant  to  the  v. 

49  Geo.  3.  c.68-  s.  7-  the  appellant's  attorney  applied  to  ^f^^j^couT-* 
the  justices  assembled  at  the  Easter  Sessions  to  enter  sbibs. 
the  appeal  and  respite  it  until  the  next  Midsummer  Ses- 
sions. The  Court  called  upon  him  to  prove  his  notice 
and  recognizances,  but  being  unable  so  to  do,  they  re- 
fused the  motion.  It  was  stated  in  the  affidavits  in  sup- 
port of  the  rule,  that  the  practice  of  the  Lincolnshire 
Sessions  was  to  receive  appeals  of  this  description  with- 
out notice,  and  enter  and  respite  them  until  the  following 
Sessions.  But  on  the  other  hand  it  appeared  from  the 
affidavits  of  the  clerk  of  the*  peace  and  others,  that  the^ 
iavariable  practice  of  those  Sessions  was  never  to  receive 
or  hear  any  appeal  in  matters  of  bastardy  unless  notice 
was  given  and  the  recognizance  entered  into  as  required 
by  the  statute.  The  appellant  had  in  fact  given  notice 
of  appeal  for  the  adjourned  Sessions  which  were  held 
on  the  6th  Mayj  at  Spalding^  for  another  division  of  the 
county.  f 

-  Ba/guy  now  shewed  cause.  The  Justices  at  Sessions 
had  no  jurisdiction  to  receive  the  appeal  until  the  appel- 
lant had  complied  with  the  requisites  of  the  49  Geo.  3.  c. 
68.  By  section  5  of  that  statute,  the  party  intending  to 
appeal  against  an  order  of  filiation,  must  give  ten  days 
notice  before  the  General  Quarter  Sessions  at  which  the 
appeal  is  to  be  made,  and  enter  into  a  riecognizance  within 
three  days  after  such  notice  with  sufficient  surety  con- 
ditioned to  try  the  appeal,  and  upon  proof  of  such  notice 
ud  recognizance  the  justices  are  required  to  hear  and 
determine  the  cause  and  matter  thereof;  and  by  section  7 
it  is  enacted,  '^  that  no  appeal  in  any  case  relating  to 
bastards  shall  be  brought^  received,  or  heard  at  the  said 
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1 8^4.       Quaiter  Se^si^^  vnless  sucli  iMM»  sImU  bite  bee^^  gii«% 
and  such  r^ogaizaiice  sbMl  have;  been  eateied  inU^  k 
maujoer  aforesaid,  according  to  the  pfoviaioBa  oC  Ibia  act" 
The  Justices  The  giving  notice  and  entering  into  the  .recognizaBce  !»• 

quired  by  the  statute,  are.conditiona  pffecedenl  .even  to 
the  eptry  of  the  appeal^  and  a9  thesie  eondkioaa  bad  net 
been  complied  withy  in  the  present  caae  the  jnaticeabai 
no  autborify  to  receive  the  appeal.  It  aaaj  be  tme  dial 
the  appellant  has  giveb  notice  of  appeid  in  time  for  the 
a^utned  Session  for  another  division, of  the  coantf  of 
Lmoo/i7^  but  that  will  not  cure  the  objection,  became 
the  n0ti<9e  must  be  given  for  the  ^*  next  GesMtal  Qnaitv 
Sessioni''  of  the  county.  Rex  v.  The  Jmikes  qfOrford* 
shire  (a)  ia  an  authority  to  ahew.  the  aeceasity  of  givim 
due  notice  of  the  appeal  in  matters  of  bastardy,  in  order 
that  the  respondents  may  come  to  the  Sesaions  fuUy  ap* 
pri^d  of  the  grounds  of  appeaL 

D.  Jp.  JoU^f  contri.    The  terms  of  the  stntute  are 
certainly  very  general,  but  when  the  principal  object  of 
the  legislature  is  considered,  the  Court  will  not  conatme 
the  prohibitory  part  of  the  appeal  clause  too  stricdy. 
l^be  main  object  of  th^  statute  was  to  give  a  naore  ex- 
tended remedy  than  existed  before  against  tbe  reputed 
fathers  of  bastard  childreui  wilb  respect  ho  tbe  expenses 
incurred  by  parishes.     Now  though  tbe  appeal  dause 
reqaires  that  the  notice  shall  be.giveil  and  tbe  recofpiaance 
entered  into  within  a  certain  time  before  the  **  Oemenl 
QuafierSeasiftnM^"'  yet  those  words  are  to  receive  a  Khnal 
cpnstruction,  for  if  it  appears  that  Sessioaa.  are  hoMca 
for  different  divisiona  of  a  county^,  the  Sessions  for  eadi 
division  Hre  to  be  considered  as  General  Qaarter  Sessieaf 
for  each  division  respectively,  and  a  notice  aM  lecogsi 

(a)  Ante,  vol.  i,  28 
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ce  for  the  divisional  Sessions  will  be  a  sufRcient  com- 
pliance with  the  requisites  of  the  statute.  Here  there 
are  two  Sessions  held  for  different  divisions  of  the  county, 
one  at  Boston  and  the  other  at  Spalding.  K  the  appel-  ^'^f^jj^^J^''" 
lant  waa  not  in  time  to  give  his  notice  for  the  Sesnorrs  at  saiBs. 
Boston  J  he  mig^ht  enter  his  appeal  there  and  have  it  tried 
at  the  adjourned  Sessions  for  Spalding^  it  m  the  meiin 
time  he  gave  the  requisite  notice  and  entered  into  the 
recognificaoce.  Now  the  appellant  did  give  a  proper 
notice  and  enter  into  the  recognizance  for  the  Sessions  at 
Spoldihg,  which  is  a  substantial  compliance  with  the  re- 
quisites of  the  statute.  This  construction  is  not  incon- 
sistent with  the  general  scope  of  the  act,  and  as  it  is 
sworn  to.  be  the  practice  to  enter  appeals  at  the  General 
Sessions  without  notice,  and  adjourn  the  hearing  of  them 
until  the  following  Sessions,  it  is  but  reasonable  that  this 
mandamus  should  issue.     He  cited  Rex  v.  Cotfstan  (a). 

% 

Abbott,  C.  J. — I  think  the  words  of  the  statute  are 
too  strong  for  us  to  get  over.  They  admit  of  na  doubt 
whatever.  The  words  are  that  '^  no  appeal  in  any  case 
relating  to  bastardy  shall  be  bronghty  received y  or  heard 
at  the  said  Quetrier  Sessions  (i.e.  the  next  General  Quarter 
Sessions  io  be  holden  for  the  county y)  unless  such  notice 
shail  have  been  given,  and  such  recognizance  shall  have 
been  entened  into. ''  It  is  clear  therefore  that  the  Sessions 
had  DO  jurisdiction  to  enter  or  receive  the  appeal  until 
proof  was  given  of  the  notice  and  recognizance.  As- 
wmiog  the  practice  to  be  as  stated  (but  which  is  denied 
ett  the.  other  side)  still  a  rule  of  practice  at  the  Sessions 
cannot  control  the  express  words  of  the  statute.  The 
notice  for  the  Spalding  Sessions  could  be  of  no  avail, 
becauae  they  were  adjourned  Sessions,  and  the  statute 
requires  the  notice  to  be  given  for  the  General  Quarter 

(a)  1  Siderfin.  149. 
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Sessions  for  the  county.     I  am  of  opinion  that  this  rule 

must  be  discharged/ 
The  Kino 

V. 

The  Bayley,  J. — ^The  appellant  having  neglected  what 

Lincoln-      ^^  ^^^  bound  to  do,  this  Court  cannot  relieve  him.   TVe 
3HIRB.        Sessions  had  no  jurisdiction  to  receive  the  appeal  until 
the  notice  was  given. 

HoLROYDy  J.  and  Littlepale,  J.  concurred. 

Rule  discharged. 


Monday^  Davies,  qui  tam,  V.  Bint  and  others. 

^%d  Nov. 

A  qui  tam  in-  XHIS  was  a  qui  tarn  information  against  four  defendaats 
penalties  un-    ^^^  penalties  on  the  5  Attn.  c.  14.  for  using   engines  to 

der  the  game    destroy  game.      At   the  trial   before  Park,   J.   at  the 

laws  IS  not  an  ,  . 

information      last  Worcestershire  Assizes,  a  verdict  was  found  against 

within  the        ^j^^^  ^f  ^^  defendants  and  the  fourth  was  acquitted. 
meaning  of  ' 

the  48  G.  S.  c. 

entitle  ^e^  Curwood  on  a  former  day  obtained  a  rule  nisi  for  set- 
plaintiff  to  ting  aside  the  verdict  on  the  ground  of  irregularitj. 
pearance  and  '^^^  alleged  irrregularity  was  that  the  plaintiff  had  pio- 

plea,  when  the  ceeded  to  trial  before  the  cause  was  properly  at  issue, 
defendant  .  ^  ^ 

himself  neg-     and  before  any  notice  of  trial  was  given.     On  the  7ui 

'^^r  and^  '^^•^  *^^^  ^^^  plaintiff  had  served  each  of  the  defendaab 
plead.  with  a  copy  of  the  mformation,  on  which  was  indorsed 

a  notice, ''  that  unless,  within  eight  days  after  the  de- 
livery thereof,  he  should  cause  an  appearance  and  plea 
or  demurrer  to  be  entered  in  the  Court  of  King's 
Bench  to  the  information,  an  appearance  and  the  plea  of 
not  guilty  would  be  entered  therto  in  his  name,  punuaat 
to  the  statute  in  that  case  made  and  provided,  and  the 
issue  to  be  joined  thereon  would  be  tried  at  the  ibea 
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next  assizes  to  be  hpldcD  io  and  for  the  county  of  Wor^ 
cest^J*  In  consequence  of  the  defendants  neglecting  to 
appear,  and  plead  according  to  this  notice,  the  plaintiff 
entered  an  appearance  and  plea  of  not  guilty  for  each 
and  took  the  record  down  to  the  assizes  without  any 
further  notice  of  trial,  and  obtained  a  verdict  as  above 
mentioned.  Now  this  proceeding  seems  to  have  been 
founded  on  the  48  George  3,  cap.  58.  under  a  sup- 
position that  that  act  extends  to  qui  tarn  informations* 
But  it  is  clear  that  the  provisions  of  that  act  extend  only 
to  informations  and  indictments  over  which  this  Court 
has  €arc^5iv€  jurisdiction,  and  do  not  apply  to  informa- 
tions op  penal  statutes,  which  are  subject  to  the  same  rules 
and  regulatipns  as  in  other  cases  as  to  the  plea  and  notice 
of  trial.  The  whole  proceeding  in  this  case  was  irregular, 
and  the  verdict  cannot  be  supported.  , 

The  Court  having  granted  a  rule  nisi. 

W*  E.  1-auntgn  and  Russell  now  shewed  cause.  ,The 
question  is,  whether  this  case  comes  within  the  opera- 
tion of  the  48  Geo,  3,  c.  58.,  for  if  it  does,  it  ia  clear 
that  no  other  notice  of  trial  was  necessary  than  was  in- 
dorsed on  the  copies  of  the  information,  and  that,  in  de? 
fault  of  the  defendants  appearing  and  pleading,  it  was 
competent  to  the  plaintiff  to  enter  an  appearance  and  a 
plea  of  the  general  issue,  and  so  bring  the  case  to  trial. 
That  statute  provides, 'Uhat  whenever  any  person  shall 
be  charged  with  any  offence  for  which  he  may  be  pro- 
secuted by  indictment  or  information  in  his  Majesty's 
Court  of  King's  Bench,  and  the  same  shall  be  made  ap- 
pear to  any  Judge  of  the  same  Court,  by  affidavit,  or  by 
certificate,  of  an  indictment  or  information  being  filed 
agaiqst  such  person  in  the  said  Court  for  such  o^ence, 
it  shall  be  lawful  for  such  Judge  to  issue  his  warrant, 

VOL.  II.  '  H  H 
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Sec. ;  and  for  want  of  bail  to  commit  the  defendant  td 
the  gaol  of  the  county  where  the  offence  shall  have  been 
committed,  or  where  he  shall  have  been  apprehended, 
iBiNT.        until  he  shall  have  been  acquitted  of  such  offence,  or 
in  case  of  conviction  shall  have  received  judgment  for 
the  same."     It  then  enables  the  prosecutor  of  such  in- 
dictment or  information  to  cause  a  copy  thereof  to  be 
delivered  to  such  person  or  to  the  gaoler,  &c.  with  notice 
to  plead  in  eight  days,  and  to  cause  an  appearance  and  a 
plea  or  demurrer  to  be  entered  in  the  said  Court  to  such 
indictment  or  information,  and  then  if  he  neglects  to 
cause  an  appearance  and  a  plea  or  demurrer  to  be  en- 
tered to  such  indictment  or  information,  the  prosecutor 
is  empowered  to  enter  an  appearance  and  a  plea  of  not 
guilty  for  him.     Now  the  question  is,  whether  an  in- 
formation for  penalties,  for  offences  committed  against 
the  game  laws,  is  an  information  within  the  meaning  of 
this  statute.     It  is  clear  that  such  an  information  comet 
within  the  words  of  the  statute,  because    the  words 
are,  **  indictment  or  information"    These  defendants  are 
also  charged  with  an  offence  which  they  have  committed, 
and,  therefore,  the  case  comes  within  another  term  used 
in  the  statute.     It  is  clear  that  by  the  13  Ric.  2.  c.  13. 
the  offence  with  which  these  defendants  are  charged, 
might  have  been  prosecuted  by  indictment  or  infbrmatioo. 
By  that  statute,  unqualified  persons  who  shall  use  fenrcts, 
heys,  nets,  and  other  engines  for  the  destmctioo  of  game, 
iare  liable  to  one  year's  imprisonment.     The  only  diflcr- 
ence  between  that  statute  and  the  5  Ann.  c.  14.  is,  that 
in  the  latter,  different  and  more  extended  provisions  tie 
introduced,  but  still  both  statutes,  having  the  same  object 
in  view,  must  be  taken  together,  and  construed  ro  pari 
materia.     Most  undoubtedly,  in  this  particular  cas^  tbe 
defendants  might  have  been  proceeded  agaiust  upon  tbe 
13  Ric.  2.     By  the  5  Ann.  c.  14.  s.  4.,  persons  wag 
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engines  to  destroy  game,  in  default  of  paying  the  penalty 
thereby  imposed,  shall  be  sent  to  the  house  of  correction 
for  three  months  for  the  first  offence,  and  four  monlhs 
for  every  other  such  offence.     So   that  in  both  these 
statutes,  the  act  which  is  to  subject  the  party  to  penalty 
or  punishment  is  called  an  thence.    Again,  the  B  Geo.  \* 
c.  14.  speaks  of  convictions^  informations  and  prosecutions 
for  offences  against  the  game  laws.     In  4  Bl.  Com.  308. 
it   is   stated,   ^'that   such   informations   as   are    usually 
brought  upon  penal  statutes,  are  informations  partly  at 
the  suit  of  the  king,  and  partly  at  that  of  a  subject, 
which  inflict  a  penalty  upon  conviction  of  the  offender, 
one  part  to  the  use  of  the  king,  and  another  to  the  use 
iDf  the  informer,  and  are  a  sort  of  qui  tam  actions,  only 
carried  on  by   a  criminal  instead  of  a  civil  process.'^ 
The  same   distinction  is   taken  as  to  informations  by 
Mr.  Sergeant  Hawkinses  Pleas  of  the  Crown  (a).     In  sect. 
64.  of  that  work  it  is  said,  that  the  king  may  totally  bar 
the  penalty  by  a  pardon  or  a  release  precedent  to  the 
commencement  of  the  suit,  and  again  in  sec.  67.  it  is 
said  that  the  plea  is  not  guilty,  and,  ''  if  there  be  more 
than  one  defendant  they  ought  not  to  plead  jomtly  that 
they  are  not  guihy,  but  severally  that  neither  they  nor 
any  of  them  are  guilty,  &c."     In  all  these  statutes  for 
preventing  the  destruction  of  game,  the  judgment  always 
is,  that  the  king  or  the  informer  shall  recover,  or  that 
the  defendant  shall  forfeit  the  sum  mentioned  by  the  par- 
ticular statute.     Here  then  are  all  the  indicia  necessary 
1o  bring  this  case  within  the  terms,  as  well  as  the  mean- 
ing of  the  statute  48.  Geo.  5«  c.  58.     It  is  to  be  observed 
"diat  the   only  •  offences  excepted  by   that  statute    are 
felony  and   treason,   and  they  are  expressly  excepted. 
The  preamble  recites  that  the  provisions  of  the  26  Geo.  3. 
leap.  77«^andithe  35: Geo.  3.  cap.  96.,  which  were  passed 

'<a)Cui^ood*s  Hawkins's  P.C.  lib. '2.  c.  26. 
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to  amend  the  law  with  respect  to  the  course  of  pror 
•ceeding  on  indictments  and  informations  in  the  Court  of 
King's  Bench  for  offences  against  the  revenue  kwi| 
and  for  offences  against  the  quarantine  laws,  had  beeo 
found  beneficial,  and  that  it  was  expedient  to  extend  tbe 
same  provisions  to  other  cases.  This  then  being  an  in- 
formation for  an  offence  committed  against  the  game 
laws,  the  case  comes  within  the  terms  as  well  as  withio 
the  reason  and  principle  of  the  statute,  and  consequeotlj 
there  was  no  irregularity  in  the  proceedings* 

Curwood  and  Cdrrington,  contri,  were  stopped  by  the 

Court. 

» 

Abbott,  C.  J. — I  am  clearly  of  opinion,  that  the  48 
Geo*  3.  does  not  extend  to  informations  on  penal  statutes. 
The  proceeding  here  is  for  penalties.  It  is  not  a  p^ol^ 
cuiion  by  indictment  or  informationj  which  are  the  words 
of  the  statute,  and  clearly  mean  prosecutions  by  io^ 
dictment  or  information  in  his  Majesty's  Court  of  King's 
Bench,  that  is,  in  cases  where  this  Court  has  an  ezdosife 
jurisdiction  by  indictment  or  information.  Therefore, 
when  the  statute  mentions  offences,  ''which  may  be 
prosecuted  by  indictment  or  information  in  his  Majes^s 
Court  of  King's  Bench,"  those  words  cannot  be  extended 
to  offences  against  penal  statutes,  which  may  be  pro- 
secuted in  any  other  Court.  By  this  statute  a  Judge 
of  this  Court  may  issue  his  warrant  against  the  pai^i 
and  for  want  of  bail  may  commit  him  to  the  coantj 
gaol.  But  surely  it  never  was  thought,  that  this  act 
would  empower  a  Judge  upon  an  information  on  t 
penal  statute,  to  cause  the  defendant  to  give  saretiBS 
for  hb  appearance,  and  then  for  want  of  soredes,  to 
issue  his  warrant  and  commit  him  until  the  resnit  of  the 
information  should  be  ascertained.  Such  a  pon^  wit 
never  yet  thought  of  as  being  vested  in  the  j^v^B^  ^ 
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this  Court,  and  I  know  what  the  answer  would  be  to 
such  an  application.  Really  the  matter  ii  too  plain  for 
.argument. 

Bayley,  J. — I  am  of  opinion  that  the  48  Geo.  3. 
applies  only  to  offences  over  which  this  Court  has  ex- 
clusive jurisdiction  by  indictment  or  information.  It 
enacts  in  terms  that  ^^  whenever  any  person  shall  be 
charged  with  any  offence  for  which  he  may  be  prosecuted 
by  indictment  or  information  in  his.  Majesty's  Court  of 
King's  Bench,  and  the  same  shall  be  made  appear,  &^.*' 
that  clearly  imports  offences  over  which  this  Court  has 
exclusive  jurisdiction  by  indictment  or  information  at  the 
instance  of  the  king.  Now  this  Court  has  not  exclusive 
jurisdiction  over  informations  on  the  game  laws  for 
penalties,  because  such  informations  may  be  brought 
in  any  of  the  Courts  of  Westminster  Hall.  The  in- 
formation in  question  might  have  been  brought  in  any 
of  the  other  Courts,  and,  therefore,  the  case  does  no|t 
come  either  within  the  terms  or  the  spirit  of  the  act  of 
parUament. 

HoLROYD,  J. — I  am  of  the  same  opinion.  When 
the  game  laws  speak  of  the  offence  and  the  conviction^ 
Uiey  mean  the  offences  and  convictions  therein  described. 
Those  words  are  not  to  be  taken  in  the  general  sense  in 
which  they  are  applied  to  the  cases  mentioned  in  the  sta- 
tute in  question.  The  same  observation  applies  to  the  use 
of  the  words  indictment  or  information.  I  never  heard 
•f  an  indictment  in  a  case  of  this  kind.  It  is  perfectly 
clear  that  the  48  Geo.  S.  has  reference  only  to  such 
offences  as  the  King's  Bench  may  exclusively  entertain, 
when  prosecuted  by  indictment  or  information  at  the 
f  uit  of  the  king. 

.   LiTTLEDALE,  J.  concurred. 

Rule  absolute. 
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Friday^ 
S6M  Aov. 

Where  by  a 
local  act  the 
guardians  of 
the  poor  of 
the  town  of 


ITie  King  r.  The  Hull  Dock  Company. 

XhE  Hull  Dock  Company  having  been  rated  to  tbe 
relief  of  the  poor  of  the  town  of  Kingston  upon  Hull, 
in  respect  of  their  profits  arising  from  dock  dues  and 
iirharfage  rates,  the  sessions  on  appeal  amended  the  rate 
Kingston  upon  by  insertins  the  names  of  certain  persons  therein,  who 
authorized  to  had  been  improperly  omitted ;  and  the  rate  so  am^dea 
toladofTof  ^^  was  confirmed,  subject  to  the  opinion  of  this  Court  upon 

every  inbabi-    a  case, 
taot,  and  of 
all  lands, 
houses,  tithes 
impropriate. 


At  the  sessions  it  was  not  disputed  that  the  rate  was 
duly  made,  but  it  was  insisted  on  the  part  of  the  appel- 
of  tithes  and  I^"^  ^1^^^  certain  persons  whose  names  were  mentioned 
all  stocks  and    Jn  the  case,  ought  to  have  been  assessed  in   respect  of 

the  said  property  after  mentioned,  and  that  they  had  been  impro- 

town,  in 
equal  pro- 
portions ac- 
cording to 
their  r^ 
spective 
vrortbs  and 
values:"— 
Held,  that 
under  this  a.ct, 
all  personal 
property,  in- 
cluding ship- 
ping, was  ra- 
teable, whe- 
ther the 
owners  were 
or  were  not 
resident 
within  the 
town. 

If  the  ground  of  appeal  against  a  poor's  rate  be,  that  certain  rateable  property 
has  been  altogether  omitted,  the  onus  does  not  lie  upon  the  appellant  to  gife  the 
sessions  the  means  of  amending  the  rate,  it  being  the  duty  of  tne  parish  officers  to 
include  all  rateable  property  in  the  rate,  and  take  what  means  they  csm  to  ascertaia 
its  value. 

A  landlord  cannot  be  rated  to  the  poor  in  respect  of  houses  let  to  tenants,  iHi» 
have  been  excused  their  rates  on  the  ground  of  poverty. 

A  rate  upon  the  Hull  Dock  Company  to  the  full  amount  of  their  profits,  without 
regard  to  the  amount  of  poor  rates,  with  which  they  are  chargeable,  ii  bad. 


perly  omitted  from  tbe  rate,  and  also  that  a  dednctioo 
ought  to  have  been  made  from  the  sum  upon  which  tbe 
Dock  Company  were  assessed,  in  respect  to  the  amount 
of  the  poor  rate  with  which  they  were  chargeable.  Bj 
an  act  of  the  9  and  10  W,  3.  the  poor  of  the  parish  of 
the  Holy  J'rimly  and  St.  Mary^  which  parishes  com- 
prehend the  whole  of  the  town  of  Kingston  upon  Hvll, 
and  the  precinct  of  My  ton  adjoining  and  belongiof 
thereto,  are  placed  under  the  management  of  a  corpora- 
tion created  by  the  act,  and  called  by  the  name  of  '^  tbe 
governor,  deputy  governor,  assbtants,  and  guardians  of 
the  poor  in  the  town  of  Kingston  upon  HuU**  Aftec 
empowering  the  said  corporation  to  erect  work-houses, 


The  KiMO 

V, 


MICHAELMAB  TEltM,  FIFTH    GEO.  IV. 

&c.  for.  the  reception  of  poor  and  impotent  persons, 

that  statute  proceeds  to  enact,  '^  That  it  shall  and  may 

be  lawful  for  the  said  corporation,  from  time  to  time,  to 

Set  down  and  ascertain  what  weekly,  monthly,  or  other   ..    The 

,  .      Hull  Doc« 

sums  shall  be  needful  for  the  maintenance  of  the  poor  m     Company. 

the  said  hospital,  or  hospitals,  workhouse,  or  workhouses, 
house,  or  houses  of  correction,  or  within  the  care  of  the 
said  corporation,  so  that  the  same  do  not  exceed  what 
hath  been  paid  in  the  said  town  towards  the  maintenance 
of  the  poor  thereof  in  any  one  of  the  three  last  years, 
and  so  as  such  poor  of  the  said  respective  parishes  in 
the  said  town,  as  are  unable  to  work,  or  get  their  living, 
be  weekly  provided  for  thereout;  to  the  intent  that  no 
other  levy  or  assessment  may  be  made  for  any  other 
maintenance  or  allowance  to  any  of  the  poor  of  the  said 
respective  parishes,  or  any  of  them,  upon  the  said  in- 
habitants; and  shall  and  may  under  their  common  seal 
certify  the  same  unto  the  mayor,  recorder,  and  aldermen 
of  the  said  town  for  the  time  being.  Which  said  mayor, 
and  any  six  of  the  aldermen,  or  any  eight  of  the 
aldermen  without  the  mayor,  may,  and  are  hereby  re- 
quired, from  time  to  time,  to  cause  the  same  to  be  raised 
and  levied  by  taxation  of  every  inhabitant,  and  of  all 
lands,  houses,  tithes  impropriate,  appropriation  of  tithes, 
and  all  stocks  and  estates,  in  the  said  town,  and  the 
lordship  of  Myton  adjoining  and  belonging  to  the  said 
town,  in  equal  proportions  according  to  their  respective 
worths  and  values;  and  in  order  thereunto  the  said 
mayor  and  any  six  of  the  said  aldermen,  or  any  ieight  of 
the  said  aldermen  without  the  mayor,  shall  have  power, 
and  are  hereby  required  indifferently  to  proportion  out 
the  said  sum  and  sums  upon  each  parish  and  precinct 
within  the  said  town,  and  by  their  warrants  under  the 
bands  and  seals  of  the  major  part  of  them  to  authorize 
^ud  require  the  churchwardens  and  overseers  of  the  poor 
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of  each  respective  parish  and  precinct  to  assess  the  same 
respectively^  and  after  such  assessments  made  andie- 
tumed,  the  said  mayor  and  six  aldermen,  or  any  eight  of 
the  aldermen  without  the  mayor,  are  hereby  empowered 
to  approve,  confirm,  or  alter  such  assessments,  as  to 
them  shall  seem  just  and  reasonable,  and  the  said  assess- 
ments by  warrants  under  their  heads  and  seals  to  autho- 
rize the  said  churchwardens  and  overseers  to  demand, 
gather,  and  receive."  By  virtue  of  this  statute,  in  the 
month  of  Ju/y,  18^3,  the  mayor  and  aldermen  issued 
their  warrants  to  the  proper  officers  of  the  several  wards 
into  which  the  town  of  Hull  is  divided,  and  also  of  the 
precincts  of  Myton,  authorizing  and  requiring  them  te 
make  assessments  within  their  respective  wards  and  pre- 
cincts upon  every  inhabitant,  and  upon  all  lands,  houses, 
tithes  impropriate,  appropriation  of  tithes,  and  all  stock 
and  estates  within  the  same.  The  Hull  Dock  Companj 
having  been  assessed  under  the  authority  of  these  war- 
rants, appealed  against  the  assessments,  on  the  ground 
that  certain  classes  of  persons  who  ought  to  have  bem 
rated  had  been  omitted^  namely,  first,  persons  who  did 
not  reside  in  Hully  but  had  -either  shops  or  counting 
houses  there,  and  having  stocks  in  trade,  of  which  a  dear 
profit  had  been  made  during  the  preceding  year ;  second, 
a  lessee  of  houses  who  underlet  the  same  at  an  improved 
rent,  the  occupiers  of  which  had  been  rated,  but  excused 
from  payment  of  the  rates  on  the  ground  of  poverty; 
third,  owners  and  part  owners  of  ships  registered  in  the 
port  of  Hull,  which  usually  traded  to  and  from  the  port, 
and  were  widiin  the  town  at  the  time  when  the  rate  was 
made.  Some  of  these  owners  and  part  owners  of  ships 
resided  within  the  town  and  others  did  not,  but  bad 
counting  houses  there,  and  others  were  neither  resident 
•nor  did  they  occupy  counting  houses  in  the  town,  ft 
was  stated,   however,  that  the  ships  had.  inade^  several 
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Voyages  from  and  to  Riitt  during  the  pretecBng  year,       1^4. 
and  that  the  owners  made  a  profit  thereof  respectively, 
but  the  particular  amounts  of  such  profits  were  not  9. 

stated.    And  fourth,  persons  who  had  stock  in  trade   jjuiT  Aoe* 
deriving  profit  therefrom  and  redditig  in  the  ward  for    C^m^a^t^ 
which  the  rate  was  made.     Tt  being  admitted  by  the 
respondents  at  the  hearii!ig  of  the  appeal  that  these  last 
mentioned  persons  ought  to  have  been  inbladed  in  the  rate, 
the  sessions  ordered  the  rate  to  be  amended,  by  inserting 
the  names  of  those  persons  therein;  but  they  reserved 
for  the  opinion  of  this  Court  the  question,  whether  the 
three  classes  of  persons  above  mentioned  ought  to  have 
been  included  in  the  assessment.    The  appellants  had 
been  assessed  in  respect  of  the  profits  arising  from  the 
dock  dues  and  wharfage  rates  received  by  diem.    The 
case  stated,  that  their  net  profits  for  the  year  amounted 
to  8900/.  after  making  a  fair  allowance  in  respect  of  re- 
pairs and  all  other  expenses  incidental  to,  and  necessary 
for  makmg  the  property  profitable,  but  without  makmg 
any  deduction  in  respect  of  the~  sum  with  i^ich  they 
Were  chargeable  to  the  poor  rate,  and  which  according  to 
the  assessment  in  question  Amounted  to  22£5/.    If  the 
iimount  with  which  they  were  so  chargeable  as  poor 
rate  ought  to  have  been  deducted,  then  their  net  profits 
would  simound  only  to  6675/.  or  thereabouts.     The 
Dock  Company  Mrere  assessed  as  upon  profits  amount- 
ing to  8900/.  and  not  as  upon  profits  amounting  to 
6675/.  only,  no  deduction  being  allowed  iu  respect  of 
the  poors  rate.    The  question '  for  the  "opinion*  of  the 
Court  is,  M^hether  under  the  circumstances  ^et  forth  in 
the  case,  ther  order  of  isessions  can  be  supported. 

• 

*  Marryat  and  Go/^monin  support  t)f  the  order  of  9es- 
«i6ns.  The  question  is  Whether  the  9  and  10  /F.  S.  by 
which  the  management  of  the  poor  of  Hull  is  regulated 
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iSf  to  receive  a  different  construction  from  the  43  £/i:.c. 

2.     It  is  true,  that  there  is  some  variation  in  the  language 

of  the  former  from  the  latter,  but  stiil  ais  both  were  made 

.,    '^^        in  pari  materilL  it  is  submitted  that  they  ought  to  receiTC 
Hull  Dock     ,  '^  t^.    »       ,  l        •    •      i 

Company,     the  same  construction,     if  that  be  so,  then  it  is  clear, 

first,  that  the  owners  of  personal  property  not  resident 
within  the  town  of  Hull  are  not  rateable.    In  Sir  Anthony 
Earby's  case  (a)  it  was  held  so  early  as  the  9  Car.  1.  that 
the  owners  of  personal  property  are  not  rateable  under 
the  43  Eliz.  unless  they  are  resident  within  the  parish 
where  the  property  lies,  and  that  construction  of  tbe 
statute  has  never  since  been  disputed.     Two  things  are 
requisite  to  make  personal  property  rateable,  first,  that 
the  owner  must  be  resident  in  the  parish,  and  second, 
that  the  property  must  produce  a  profit,  and  if  either  of 
tliese  circumstances  is  wanting  the  rate  will  be  bad.    It 
must  be  conceded  that  the  words  '^  stocks  and  estates" 
in  the  8  and  9  W.  3.  mean  personal  property ;  but  mas- 
much  as  the  owners  of  the  stocks  in  trade  mentioned  in 
the  case  were  not  resident  in  HuU,  the  persons  comprized 
in  that  class  were  properly  omitted  from  the  rate.   Theo 
as  to  the  second  class  there  is  no  pretence  for  rating  the 
lessee  of  houses  on  the  ground  of  the  inability  of  his 
tenants  to  pay  the  rates.    The  rate  is  in  all  cases  imposed 
upon  the  actual  occupier  of  the  property,  and  it  was 
never  yet  heard  of,  that  a  landlord  was  liable  to  pay  die 
poor's  rates  because  of  the  poverty  of  his  tenant.    The 
landlord  can  in  no  sense  be  considered  as  the  occD|Mer 
within  the  meaning  of  the  statute  of  Elizabeth,  so  long 
as  there  is  a  tenant  in  possession.    There  is  nothing  in 
the  9  and  10  W.  3.  to  vary  that  universal  rule  of  law, 
and  according  to  Sir  Anthony  Earby's  case,  the  occupier, 
and  not  the  landlord,  is  to  be  rated.     Then  as  to  the  third 
class  of  persons  alleged  to  have  been  improperly  omitted 

(a)  2  BuUt.  S54. 
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from  the  rate,  it  must  be  admitted  tbat  ships  are  rateadble 
property  (a),  but  in  this  case,  though  some  of  the  owners 
and  part  owners  are  stated  to  be  resident  in  the  town  of  v. 

Hull,  yet  there  is  nothing  to  shew  that  those  persons  de-  qui.^  Dock 
rive  any  profit  from  property  of  that  description.  There  Compamy. 
is  no  statement  in  the  case  as  to  what  shares  belonged  to 
the  resident  part  owners,  and  on  the  other  hand,  the  case 
does  state  that  the  amount  of  their  profits  was  not  shewn* 
According  to  the  cases  of  Rex  v.  Topham  (&),  and  Rex 
V.  Ringswood  (c),  it  was  incumbent  on  the  appellants,  not 
only  to  shew  that  rateable  property  was  omitted,  but  also 
the  amount  at  which  it  should  have  been  rated.  Un- 
doubtedly it  was  the  duty  of  the  sessions  to  amend  the 
rate  if  it  was  improperly  made,  but  if  the  appellant  does 
not  furnish  them  with  data  upon  which  the  amendment 
is  to  take  place,  no  obligation  of  that  kind  is  imposed* 
Here  the  appellants  produced  no  evidence  to  shew  what 
profits  arose  from  the  property  which  was  alleged  to  have 
been  improperly  omitted  from  the  rate,  and  consequently 
the  sessions  could  do  no  more  than  they  have  done  {d)i 
Then  lastly,  there  is  no  objection  to  the  amount  at  which 
the  Dock  Company  have  been  rated.  Their  net  profits 
for  the  year  are  stated  to  have  amounted  to  8900/.  and 
upon  that  sum  they  were  clearly  rateable  without  any 
deduction  in  respect  of  the  sum  with  which  they  are 
chargeable  to  the  poor  rate.  They  are  assessed  upon 
their  profits,  and  according  to  the  amount  of  those  profits^ 
they  are  rateable.  This  was  the  principle  acted  upon  in 
Rowls  V.  Gell{e)  and  Rex  v.  Agar  if),  and  in  those  cases 
no  claim  was  allowed  in  respect  of  the  poor  rate  for 
which  the  defendants  were  respectively  rated.  On  thesQ> 
grounds  the  order  of  sessions  must  be  confirmed* 

(a)  Hex  v.  White^  4  T.  R.  771.  (6)  U  East,  546. 

\e)  Cowp.  326.  {i)IUxv.  Ambletide,  12  East,  546. 

(e)  Cowp.  451.  (/)  14  East,  256. 
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ScarlMrTindal^undJrckboldcontA.    The  atetnltS 
and  10  fF«  3.  cannot  be  conitnied  in  pari  jnateitt  wilh 
the  43  Eliz.c.  2.  unless  the  {Nneamble  of  the  Conner  dii- 
-.   "^^v^     closes  something  expressive  of  sach  an  intentioB  on  die 
CfrnFAMY,     part  of  the  legislature.     Now  no  such  xnteation  iscz* 
pressed.     The  9  tnd   10  fV.  3.  therefore  must  receive  a 
construction  conformable  to  its  own  peculiar  language, 
as  applicable  to  the  rq^Iation  and  mauagemeot  of  the 
*  poor  of  this  particular  town.    The  language  of  the  tvro 
statutes  is  mainly  distinguishable.      In  the  statute  of 
Mtizabeth  there  is  no  mention  made  of  peraonal  pro- 
perty, whereas  in  9  and  10  l¥.  3. ''  Mtocks  and  ataitf 
are  expressly  inenboned  in  terms.     It  is  not  dispntrrl 
that  under  the  statute  of  EUzabetkf  personal  property  ii 
not  rateable^  unless  the  party  is  personally  resident  in  ik 
parish  where  it  lies;  but  in  this  case  the  statute  of  WU" 
Ham  says  nothing  about  inhabitancy  or  residence,  and  ii 
express  teitns  makes  personal  property  rateable.    The 
sates  are  to  be  levied  by  taxation  of  ''  everj  inhnbilsDl, 
and  of  all  lands,  tidies  impropriate,  mpprofiriatkm  ^ 
tithes,  and  all  stocks  and  esiatn  in  the  said  town,  tbtS 
Therefore  personal  property  is  as  much  rateable  idietkr 
Ae  person  resides  in  thetowaor  out  of  it.    Theoalj 
question  is  whether  the  property  does  or  does  not  yUd 
a  profit  to  the  owner.    In  the  construction  of  this  ststale 
his  residence  is  quite  out  of  the  question.     Suppose  t 
person  derives  a  profit  of  10,000/.  a  year  from  his  stock 
in  trade  in  the  town  of  HuUy  could  he  relieve  himself 
from  liability  to  the  rate  on  the  ground  that  b^^lid  not 
personally  reside  in  the  to^nm  ?    Surely  not.     Therefoic 
tqpoa  the  just  expositicm  of  this  statute  it  is  dear  tint  the 
owners  of  atooks  in  the  town  jure  rateable  whether  Afej 
be  or  be  not  resident.    [Abbott^  C.  J.  We  are  all  of 
opbion  that  we  must  construe  this  local  act  of  p«ri>^ 
ment  by  itself.    It  may  veiy  possibly  have  ha|if>ened  ihai 
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:wbei»  aa  Ik^  of  parliament  was  pamed  wblch  was  to  1824* 
lefislate  for  this  particular  town  of  Umil,the  legislature 
would  take  into  consideration  the  circumstances  of  the 
place,  the  nature  of  the  occupation,  and  the  description  „  ^^ 
of  the  inhabitants,  and  would  adapt  their  language  mc^  CoMVAim 
cordingly,  so  as  to  make  property  rateable  in  that  par^ 
titular  town,  which  would  not  be  rateable  by  the  general 
law  of  the  land.]  Then  as  to  the  second  class  of  cases^ 
there  seems  no  good  reason  why  the  landlord  of  the 
houses  should  not  be  rated  if  the  tenants  are  from  their 
poverty  excused.  If  die  landlord  by  the  rent  he  demands 
absorbs  the  tenants  means  of  paying  the  rate,  it  seems 
but  just  and  equitable,  that  he  should  contribute  to  the 
burthens  of  the  parish  in  common  with  other  parishioners 
The  practice  of  letting  houses  to  poor  tenants  has  a  . 
natural  tendency  to  increase  pauperism,  and  throw  an  * 
unequal  burthen  upon  those  persons  who  are  enabled  to 
pay  their  rates.  If,  therefore,  a  landlord  thinks  proper  to 
let  his  houses  to  a  class  of  persons  who  are  only  able  to 
pay  bis  rent,  it  is  fit  that  he  should  be  made  liable  to  pay 
those  rates  which  his  tenants  might  be  able  to  pay  but 
for  the  amount  of  rent  demanded.  [Abbott,  C.  J.  If  the 
principle  is  established,  that  landlords  are  liable  to  be 
rated  in  consequence  of  the  inability  of  their  tenants  to 
pay  rates,  it  will  have  the  effect  of  depriving  poor  persons 
of  their  habitations,  for  no  landlord  will  let  small  tene- 
mtots  to  persons  of*  that  description,  if  they  are  to  be 
liable  as  sureties  for  their  tenants.  That  will  be  the  re- 
sult, if  such  a  principle  were  established.]  It  certainly 
seems  reasonable  that  both  landlord  and  tenant  should  be 
included  in  the *rate,  although  there  may  be  a  difficulty  in 
establishing  the  liability  of  the  landlord.  Then  widi  re-* 
spect  to  die  objection  that  the  owners  of  ships  have  not 
been  included  in  the  rate,  that  has  received  no  satisfactory 
answer*    It  may  not  be  a- very  easy  matter,  perhaps,  to 
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ascertaiD  the  amount  of  profit  arising  from  such  property, 
but  that  is  no  reason  for  omitting  the  ship  owners  alto- 
gether.   If  it  appeared  that  such  persons  had  been  omitted 
I'be  improperly,  the  sessions  ought  to  have  quashed  the  rate 

Company.     &nd  were  certainly  not  bound  to  amend  it.     It  is  said  on 
the  other  side,  that  the  onus  lies  upon  the  appeUant  to 
furnish  the  sessions  with  the  materials  for  aaiending  the 
rate  in  this  particular.     It  would  however  be  a  most  ua- 
*  reasonable  as  well  as  impracticable  duty  imposed  upon 

the  appellants  if  they  were  required  to  prove  at  how  madi 
each  of  a  very  large  class  of  persons  ought  to  have  beeo 
ruted.     With  respect  to  the  deduction  claimed  by  the 
Dock  Company  in  respect  of  the  sum  at  which  their  oet 
profits  is  rated,  it  is  perfectly  clear  that  the  Compaoj 
have  been  rated  too  high.     The  criterion  of  their  ratet- 
bility  is  the  sum  which  the  docks  would  bring  them  if 
they  were  let  to  a  tenant.     Now  the  annual  valne  of  hBd 
is  made  up  of  the  rent  and  the  outgoings,  of  which  the 
poor  rate  forms  a  considerable  proportion,  and  it  u  the 
universal  practice  not  to  rate  land  at  the  rack  rent  bat 
according  to  the  rent,  minus  the  poor  rate.     Upon  this 
principle  therefore,  the  profits  of  these  docks,  can  oolf 
be  rated  upon  the  net  profits  after  deducting  the  poor 
rate. 
f  Cur.  adv.  vult. 

On  this  day  the  judgment  of  the  Court  was  delivered  bj 

Abbott,  C.-J. — ^This  was  an  appeal  against  a  rtle 
upon  the  Hull  Dock  Company  for  the  relief  of  the  poor 
of  the  parishes  of  the  Ho/y  Trinity  and'S^.  Jlfary,  aad 
the  precinct  of  Myton,  adjoining  and  belonging  to 
the  town  of  HuiL  The  grounds  of  appeal  were  that 
some  persons  were  improperly  omitted,  and  that  a  deduc- 
tion should  have  been  made  from  the  sum  at  which  the 
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Company  were  rated,  to  the  extent  of  the  poor  rate  they 
were  compellable  to  pay.  The  poor  rate  in  Hull  is 
raised  under  an  act  of  the  9  and  10  fV*  3.  which  directs  v. 

that  it  shall  be  levied  "  by  taxation  of  every  inhabitant,  hull  Dock 
and  of  all  lands>  houses,  tithes  impropriate,  appropriations  Company. 
of  tithes,  and  all  stocks  and  estates,  according  to  their 
respective  worths  and  values."  The  cases  of  persons  im- 
properly omitted  were  reduced  to  certain  classes,  namely, 
£rst,  persons  residing  out  of  Hull  but  occupying  count- 
ing  houses  or  shops  within  the  town  of  Hull,  and  having 
stock  in  trade  by  which  they  made  a  specified  profit ; 
secondly,  owners  or  part  owners  of  ships  registered  at  the 
port  of  Hullf  and  trading  to  i^nd  from  it,  and  making 
profit  yearly,  though  the  amounts  of  such  profit  did  not 
appear,  such  owners  being  in  some  instances  resident  in 
Hull,  and  in  others  non  resident;  and  thirdly,  a  lessee  of 
houses,  underlet  by  him  at  an  advanced  rent  to  persons 
^ho  were  rated,  but  on  account  of  their  poverty  were  ex- 
cused from  paying  their  rates ;  and  if  any  one  of  these 
three  classes  was  improperly  omitted  the  rate  was  wrong 
pro  tanto.  The  rate  had  originally  omitted  certain  other 
persons  resident  in  Hull,  and  having  stock  in  trade  there 
yielding  profit;  but  it  was  conceded  at  the  sessions  that 
those  persons  ought  to  be  added  to  the  rate,  and  they 
were  added  accordingly.  The  case  therefore  is  confined 
to  the  three  sets  of  cases  I  have  mentioned,  which  were 
omitted,  and  we  are  of  opinion  that  the  first  and  second 
classes  were  liable  to  be  rated  and  were  improperly 
omitted,  but  that  the  lessee  in  the  third  case  was  not 
liable,  and  that  the  omission  as  to  him  was  perfectly  cor- 
rect. It  was  urged  upon  the  argument  that  although  the 
local  act  9  and  10  fV.  3.  used  different  language  from 
the  43  Eliz.  c.  2.  yet  that  it  ought  to  be  construed  as  if 
the  language  in  both  had  been  the  same,  but  we  intimated 
our  opinion  to  the  contrary  in  the  progress  of  the  disctis-* 
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uioa,  and  we  see  np  re«9on  uponiurtb^  comideratioa  foi 
changplog  that  opioioo.    The  43  Eliz.  c.  2.  uses  language 
9.  applicable  to  the  kingdom  in  general.    The  9  and  10  ff • 

Mo^^'nof     ^'  having  in  its  view  the  town  of  Huli  only,  wouM 
OoMi>AjtT.     naturally  suit  its  expressions  to  the  state  and  ciicnni* 
stances  of  that  place»  and  when  we  find  a  deYiatioil  fron 
the  language  used  in  the  statute  of  Elizabeik  the  fn? 
sumption  is,  that  the  deviation  was  intended,  and  tiiit 
a  different  system  was  thought  better  for  Huli,  and  thil 
the  language  proper  for  such  system  was  cxinaequealif 
used.     We  are  therefore  to  consider  it  aa  the  intention  d 
the  legislature  in  passing  the  9  and  10  W,  3.  that  the 
rate  should  be  raised  by  taxation  of  every  inhabitant  aad 
of  all  lands^  houses,  tithes  impropriate,  appropriation  of 
tithes,  and  all  stocks  and  estates  within  the  town.    It  wm 
properly  admitted  by  Mr.  Coltmau  in  argument,  tint 
stocks  and  estates  must  include  all  stock  in  trade  and  pe^ 
sonal  property.  Indeed  the  word  *'  stocks''  could  have  do 
other  meaning,  and ''  estates''  placed  as  it  is  in  the  daose 
mu3t  extend  to  personal  estates.    This  statute  therefan 
has.  these  two  effective  words  which  are  not  to  be  bnai 
in  the  statute  of  Elizabeth,  and  these  two  words  remoie 
from  this  case  all  distinction  between  residents  and  bod- 
residents.    Under  the  statute  of  Elizabeth,  there  was  lo 
word  applicable  to  personal  property,  and  it  was  only  oi 
the  ground  of  his  being  an  inhabitant  that  any  owner  of 
personal  property  could  be  rated  for  that  property,  b^ 
Clause  there  was  no  word  in  that  statute  to  include  iHiD» 
except  the  word ''  inhabitant."  Upon  the  const^uctioaof 
that  statute  therefore  there  was  necessarily  a  distinctioi 
between  a  residence  and  non-residence,  because  the  leo* 
dent  would  be  rateable  for  his. personal  property  witUs 
the  place,  whereas  the  non  resident  would  not.    The  Ht 
tinction  however  under  that  statute  applied  only  to  thsee 
kinds  of  property  which  the  statute  did  not  specify,  for 
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the  occupiers  of  lands,  houses,  &c.  and  whatever  the 
statute  enumerated  was  rateable,  whether  he  was  resident 
or  not.  In  the  9  and  10  IV.  3.  what  was  defective  in  this 
respect  in  the  statute  of  Elizabeth  is  supplied.  The  rate 
is  not  only  to  be  upon  every  inhabitant,  but  upon  all 
stocks  and  estates.  Lands,  houses,  and  tithes  are  all 
rateable  according  to  the  general  principles  of  rating, 
whether  the  occupier  be  resident  or  not,  and  it  is  impos- 
sible upon  this  act  to  say  that  lands,  within  the  town  shall 
be  rated,  but  that  stocks  and  personal  property  shall  not. 
The  stocks  and  personal  property  are  not  rateable  else- 
where, but  as  they  have  all  the  benefit  of  the  town,  there 
can  be  no  reason  why,  when  there  are  words  sufficient  to 
include  them,  they  should  not  be  included.  We  are 
therefore  of  opinion  that  the  stock  in  trade  and  shipis 
yielding  profit  are  liable  to  be  rated.  It  was  pressed 
upon  us  in  argument  that  as  the  appellants  had  not  made, 
out  what  was  each  ship's  profit,  they  had  not  given  to  the 
sessions  the  means  of  amending  the  rate,  and  that 'the 
appeal  therefore  as  to  the  ships  could  not  be  supported; 
but  besides  that,  this  is  evading  the  question  which  was 
obviously  sent  for  the  opinion  of  tl^.e  Court,  it  is  founded 
upon  a  misapprehension  of  the  duties  of  the  parish 
officers,  and  of  an  appellant.  Where  property  is  ratea- 
ble it  is  the  duty  of  the  officers  to  include  it  in  the  rate, 
and  to  take  what  means  they  can  to  ascertain  its  value. 
It  is  not  for  them  to  omit  it  altogether  and  to  cast  upon 
the  appellant  what  is  properly  their  duty,  the  burthen  of 
proving  its  value.  In  the  case  of  a  single  omission  the 
difficulty  upon  the  appellant  might  nut  be  very  greats  but 
where  all  the  property  of  a  given  description  is  omitted, 
the  difficulty  might  be  excessive.  ,  Before  the  passing  of 
the  41  Geo.  3.  c.  23.  the  omission  of  %  single  individual 
who  ought  to  have  been  included,  compelled  the  sessions 
to  quash  the  whole  rate,  and  so  as  he  was  rateable  at  all. 
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the  extent  to  which  he  was  rateable  did  not  come  tn 
question^    That  statute  however  requires  the  sessioiis 
to  amend  or  alter  a  rate  af^pealed  against  without  quasb- 
'^^  ing  it.  but  with  this  proviso,  that  if  the  sessions  diaH 

CaavAwr.     thmk  it  necessary  for  the  purpose  of  giving  relief  to  the 
appellant  to  quash  the  rate,  they  may  do  so,  and  when 
any  rate  contains  so  many  omissions  that  it  can  hanflj 
be  expected  of  an  appellant  that  be  should  have  evidence 
to  shew  the  extent  to  which  each  person  omitted  ought 
to  be  rat^d,  and  where  the  investigation  before  the  ses- 
sions would  be  likely  to  exhaust  more  time  than  they 
could  reasonably  be  required  to  give  up,  we  thmk  it 
would  not  be  an  improper  exercise  of  their  discretion  to 
quash  the  rate,  and  make  the  officers  of  the  parish  do  in 
die  end  what  they  ought  to  have  done  at  the  begimnng. 
As  to  the  question  of  the  lessee  whose  under  tenaots 
have  been  excused  from  poverty,  the  point  was  not  very 
much  pressed  upon  our  consideration  in  the  argument, 
and  we  think  the  lessee  not  liable.    The  9  and  10  If.  3. 
imposes  the  rate  indeed  upon  the  lands,  houses,  &c.  with- 
out mentioning  either  occupier  or  owner,  but  as  dus  b 
a  burthen  commonly  felling  on  the  occupier,  and  rarelj 
imposed  upon  the  owner,  we  think  the  owner  not  com- 
pellable to  bear  it.    The  owner  fixes  his  rent  upon  the 
supposition  that  this  is  his  tenant's  burthen,  and  without 
very  clear  words  to  shew  that  such  was  the  intention,  we 
think  we  cannot  make  the  landlord  surety  for  the  tenant. 
As  to  the  question  whether  the  rate  upon  the  companj 
should  be  according  to  the  full  amount  of  their  profits 
without  making  any  deduction  for  the  sum  they  are  lisUe 
to  pay  for  poor  rate,  we  think  the  rate  ought  not  to  be 
so  made.    This*  property  is  to  be  charged  according  to 
its  worth  and  value^  in  like  manner  and  in  the  same  pro- 
portion as  other  real  property  is  charged  in  the  ssme 
rate.    .  If  other  real  property  is  charged  only  at  three 
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fourths,  or  any  part  of  its  value,  after  making  deduction^ 
of  the  same  nature  which  have  been  made  in  the  case  of    j^^^^KorG 
the  company,  the  company  ought  to  be  charged  in  the  v. 

same  proportion.  li  other  real  property  is  charged  Hull  Doc< 
according  to  the  rack  rent  actually  paid  by  the  octu-  Company. 
pier,  and  according  to  a  rent  so  estimated  where  the 
occupier  is  not  a  tenant,  at  such  rent  there  will  even 
in  those  cases  be  a  virtual  allowance  in.  respect  of  the 
poor  rate,  such  a  rent  being  in  reality  a  part  only  of  the 
worth  or  value  of  the  land.  The  whole  worth  or  value 
is  made  up  of  what  is  paid  in  rent,  and  what  in  rates  and 
Other  outgoings.  Land  intrinsically  worth  forty  pounds 
a  year  can  only  pay  a  rent  of  thirty  pounds,  if  it  is  to 
pay  10/.  per  annum  in  other  ways;  .and  in  estimating  a 
rent,  both  landlord  and  tenant  look  to  the  value  of  the 
thing  on  the  one  hand^  and  to  the  outgoings  on  the  other, 
and  the  outgoings  must  be  deducted  from  the  value 
before  the  rent  can  properly  be  fixed.  Whenever,  there- 
fore, the  rate  is  according  to  the  rent,  which  is  generally 
the  case,  an  allowance  is  virtually  made  for  the  poor 
rate;  and  if  this  rate  is  made  according  to  the  rent  the 
company  should  have  that  allowance.  The  mode  of 
estimating' the  allowance  is  a  very  different  thing.  That 
which  is  suggested  in  the  case  is  clearly  wrong,  for  if 
2225/.,  the  present  rate,  is  deducted  from  the  8900/.,  the 
rate  upon  6675/.  only  will  have  part  of  the  rateable  pro- 
portion of  8900/.  free  from  rate.  The  allowance  must 
be  so  made  that  the  sum  upon  which  the  annual  rates 
are  made  may  with  the  amount  of  the  rates  make  up  the 
8900/.  This  sum,  according  to  the  present  fate,  will  be 
7120/.  and  the  sum  to  be  paid  by  the  company  will  be 
1 780/.  The  process  of  calculation  must  be  adapted  to 
the  amount  of  the  rate.  It  is  sufficient  for  us  to  pro- 
pound the  rule,  leaving  the  process  of  calctihcfion  io 
others.'    Upon   the   whole,   therefore,  all   the   persons 
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The 

Hull  Dock 

Company. 
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omitted,  except  the  lessee  of  houses  underlet  by  him, 
must  be  put  upon  the  rate ;  the  rate  payable  by  the  Dock 
Company  must  be  reduced  to  1780/.  and  the  case  must 
be  sent  down  to  the  sessions,  that  they  may  introduce 
the  proper  sums  if  they  find  it  practicable,  or  that  they 
may  quash  the  rate  if  it  be  not. 

Order  of  sessions  quashed. 


Saturday^ 
Q7th  Niv. 

Where  a 
Ju(li;e  at  the 
assizer  refused 
to  try  an  iii' 
dictmeiit  for  a 
misdemeanor, 
manifest!}'  had 
on  the  face  nf 
ir,  hut  did  not 
order  it  to  k»c 
quashed,  and 
the  prosecutor 
preferred  anu* 
ther  indict- 
ment for  the 
same  oflfence, 
and  remot^ed 
ii  into  K.  B., 
the  Court 
would  DOt 
call  upon 
the  pro- 
secutor to  pay 
the  costs  of 
the  first  pro- 
secution, be- 
fore he  pro- 
ceeded vr'nh 
the  second. 


The  King  v.  Tkemaine. 

On  the  last  Western  Circuit  the  defendant  had  been 
indicted  on  the  crown  side  for  a  misdemeanor.  When 
the  case  was  called  on  for  trial,  Garrow,  B.  refused  to 
try  it,  the  indictment  being  manifestly  defective  in  fonn, 
but  the  learned  Judge  did  not  order  it  to  be  quashed. 
The  prosecutor  then  preferred  a  second  Indictment  for 
the  same  alleged  offence,  and  having  removed  it  into  this 
Court  by  certiorari, 

Carter  now  moved  for  a  rule,  calling  on  the  pro- 
secutor to  shew  cause  why  he  should  not  pay  the  de- 
fendant his  costs  incurred  by  the  first  prosecution,  before 
he  was  permitted  to  proceed  with  the  second.  It  is  an 
established  rule  in  this  Court,  that  where  a  first  indict- 
ment is  quashed  the  Court  will  not  allow  the  prosecutor 
to  prefer  a  second  for  the  same  offence,  biitt  on  the  con- 
dition of  paying  the  costs  of  the  first.  Here  un- 
doubtedly the  first  indictment  w  as  not  quashed,  and  it 
still  remained  on  the  file,  but  as  the  learned  Judge  bad 
refused  to  try  it  because  it  was  so  defective  that  it  could 
not  be  supported  for  a  moment,  the  case  comes  within 
the  spirit  of  the  rule,  where  the  first  indictment  is  in 
fact  quaslied.  No  express  decision  can  be  found  on  tbe 
point. 
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Abbott,  C.  J. — Unless  some  instance  can  be  found 
in  which  such  an  application  has  been  granted  under 
similar  circumstances,  I  think  we  ought  not  to  establish 
a  precedent.  Tiiemaike. 

Per  Cur.  Rule  refused. 


The  King 

0. 


The  King  v.  Tucker.  Mcndatf, 

-r\  ...  November  *i9. 

-£>ARNARD,  on  a  former  day  in  this  Term,  obtained  jf,g  3  q^  ^ 

a  rule  calling  upon  the  defendant  to  shew  cause  why  a  c  33. 8.2.  gives 
wnt  of  mandamus,  issued  m  Easter  Term  last,  directed  remedy,  to  the 
to  the  Justices  of  the  county  of  Somerset,  commanding  c^^?"*  «^S0/. 
them  to  hear  an  appeal  against  the  decision  of  the  Special  hundred,  for 
Petty  Sessions  for  the  hundred  of  Winterstoke,  upon  an  "o  proMrty  by 
application  made  by  Tucker  for  a  compensation  in  da-  riotous  assem- 
uiages  under  the  3  Geo.  4.  c.  33.  should  not  be  quashed,  cation  to  the 

quia  improvidi  emanavit.     The  case  disclosed  on  affida-  P«"y  Sessions 
.  "^    .  .  m  the  manner 

vits  was  this  : — On  the  4th  November,  1823,  two  ricks  of  therein  pre- 

com,  the  property  of  Mr.  Tucker,  were  wilfully  consumed  k^".  7 '-^"^d- 

by  fire  in  the  hundred  of  Winterstoke,  by  some  person  or  peal  lies  to  the 

persons  unknown.     The  value  of  the  ricks  was  estimated  ^^^^^  ^i,^^ 

at  30/.,  and  in  consequence  of  this  injury  he  proceeded  persons  are 

,  aggrieved  ^y 

under  the  statute  3  Geo.  4.  c.  33.  {a),  an  act  entitled  ''  An  any  thini;  done 
Act  for  altering  and  amending  several  acts  passed  in  the  '"  pw»^s"a"ce 

(fl)  By  sect.  2.  of  which  it  is  enacted,  "  That  where  the^oss,  injury  p      ^ o^^  \ 

or  dami^e,  claimed  or  alleged  to  have  been  sustained,  shall  not  ex-  under  a  rois- 

ceed  in  amount  the  sum  of  30/.,  it  shall  and  may  be  lawful  for  the  take  of  the 

party  or  parties  damnified  or  injured,  and  he,  she,  and  they,  arc  hereby  ^^^*  ■"*!  m*'' 

directed,  within  one  calendar  month  next  after  such  damage  or  injury  ^'P^?      g  , 
,    „  _   '    ,  .     ,  .      .        .  .      ^    .u    u'  u  roentsofihe 

shall  have  been  sustained,  to  give  notice  in  writing  to  the  nigh  con-  ^^^^^  dismissed 

^table  of  the  hundred,  &c.  in  which  such  loss,  injury,  or  damage,  an  application 

shall  have  been  suffered  or  sustiuned,  of  such  riotous  or  tumultuous  under  this 

statute : — 
Held,  that  the  Quarter  Sessions  might  entertain  an  appeal  against  their  deterinina- 
iiou.    Service  of  41  rule  nisi  for  a  mandamus  to  the  Sessions  to  hear  an  appeal  against 
the  determination  of  the  Petty  Sessions,  need  nut  lie  upon  the  clerk  of  the  peace ; 
it  is  sufficient  if  it  be  served  on  the  Justices  whose  decision  is  complained  against. 
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first  and  ninth  years  of  the  reign  of  King  George  the 
Th  K  Fif^h  ^nd  ^  ^^^  forty-firsty  fifty-second,  fifty-sixth,  and 

«.  fifty-seventh  years  of  the  reign  of   his  late  Majesty, 

King  George  the  Thirds  so  far  as  the  same  relate  to  the 
recovery  of  damages  committed  by  riotous  and  tumultu« 
^  ous  assemblies  and  unlawful  and  malicious  offenders;'' 
and  gave  the  notice  to  the  high  constable  thereby  required, 
and,  in  pursuance  of  such  notice,  on  the  9th  December 
following,  a  Special  Petty  Session  was  holden  by  three 
justices  acting  for  the  hundred  of  Winterstoke,  to  hear 
and  determine  his  complaint.  After  hearing  the  circum- 
stances under  which  the  tire  took  place,  the  justices,  coc- 
ceiving  that  it  was  necessary  to  prove  that  the  persons 
who  committed  the  injury  were  engaged  in  a  riot  or 
tumultuous  assembly,  or  that  they  were  armed  with 
swords,  firearms,  or  other  offensive  weapons,  or  had  their 
faces  bhicked,  or  were  otherwise  disguised,  and  no  such 
proof  being  given,  dismissed  the  complaint.  Where- 
upon Mr.  Tucker,  in  pursuance  of  the  7th  (a)  section  of 

assembly  having  taken  place,  and  the  nature  and  amount  of  the  loss, 
injury,  or  damage  sustained,  and  of  his,  her,  and  their  intention  of 
calling  upon  the  inhabitants  of  such  hundred,  &c.  to  make  good  such 
loss,  iujury,  or  damage ;  and  the  said  high  constable  is  forthwith  to 
^ve  notice  in  writing  thereof  to  the  magistrates  residing  in  or  actiag 
for  such  hundred,  &c.,  who  shall  thereupon  appoint  a  Special  Peajf 
Session,  to  be  holden  within  thirty  days  next  after  the  receipt  of  soch 
notice,  of  all  the  magistrates  residing  in  or  acting  for  such  hundred, 
&c.  to  hear  and  determine  of  any  complaint  which  may  be  then  and 
there  brought  before  them  for  or  on  account  of  any  such  damage  or 
injury  having  been  sustained  by  or  through  the  means  aforesaid; 
and  the  party  or  parties  so  damnified  and  injured,  is,  and  are,  berebjr 
directed  to  give  notice,  or  cause  a  notice  in  writing  to  be  placed  oo 
the  church  or  chapel  doors,  or  most  conspicuous  place,  of  the  ptiisb, 
township,  or  place,  in  which  such  loss,  injury,  or  damage,  shall  have 
been  sustained,  on  two  successive  Sundays  next  preceding  the  da/ 
of  holding  such  Petty  Session,  of  the  intent  and  purpose  for  whidi 
such  Special  Pettjf  Session  is  to  be  held.** 

(a)  By  which  it  is  enacted,  ''  That  if  any  person  or  pefsoos  ifl 
England  thaU  think  himself,  herself,  or  themselves^  agpieved  hj  aojf 


Tlie  K^MO 

V. 
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tbe  Statute,  entered  an  appeal  at  the  Epiphany  General 
Quarter  Sessions  holden  for  tlie   county  on  tlie   l^th 
January  following.     When  the  appeal  came  on  to  be 
heard)  the  Justices  refused  to  entertain  it,  on  the  grovtid      Tuesea. 
that  nothing  had  been  done  by  the  Petty  Sessions,  in  pur^ 
suauce  of  the  act,  against  which  an  appeal  would  lie,  so 
as  to  give  the  Quarter  Sessions  jurisdiction,  and  therefore 
the  appeal  was  dismissed.    In  Easier  Term  Mr.  Tucker 
obtained  a  rule  calling  upon  the  SomerseUhire  Justices 
to  shew  cause  why  a  mandamus  should  not  issue  cotU'^ 
manding  them  to  hear  the  appeal,  upon  notice  of  that 
rule  to  be  given  to  the  said  Justices  or  some  of  tliem. 
On  the  last  day  of  Easter  Term  tlie  rule  was  made  abso- 
lute, on  an  a6Sdavit  of  service  upon  those  Justices  alone 
vrho  had  originally  heard  the  complaint  at  the  Special 
Petty  Sessions,  and  upon  the  high  constable  of  the  hun- 
dred, and  no  cause  being  shewn,  a  mandamus  was  ordered 
to  go,  and  the  writ  was  served  upon  the  same  Justices 
only.    When  the  appeal  was  presented  for  hearing  at 
the   Midsummer  Quarter   Sessions,    the  Justices    then 
assembled  refused  to  hear  it,  on  an  objection  taken  by 
tbe  respondents'  counsel  that  the  rule  nisi  for  the  manda- 
mus had  been  improperly  served,  not  having  been  served 
upon  more  of  die  county  Justices.     Now,  on  shewing 
cause  against  the  rule  for  quashing  the  writ  of  mandamus 
on  the  ground  that  it  had  been  improvidently  issued,  two 
questions  were  raised ;  first,  whether  the  General  Quarter 
Sessions  had  jarisdiction  to  entertain  an  appeal  under  the 
3  Geo.  4.  c.  33.  where  the   Petty  Sessions  had   done 
nothing  in  pursuance  of  that  act ;  and,  second,  whether 
the  mle  nisi  for  the  mandamus  hikl  been  properly  served. 

C.  F.  Williams  shewed  cause.     It  is  clear  that  the 

th'Nig  done  in  pursuance  of  this  act,  such  person  or  persons  may  ap- 
peal to  the  Justices  of  the  Peace  at  their  next  General  Quarter  Ses- 
sions of  the  Peace  to  be  holden  for  such  counij.** 


The  King 


\ 
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Justices  at  the  Special  Petty  Session,  having  mistaken 
their  jurisdiction,  their   refusal  to  hear   the  complaiut 
V,  must  be  considered  such  a  grievance  to  the  party  com- 

TucKER«      plaining  of  an  injury  for  which  the  statute  provided  relief, 
as  would  give  the  Quarter  Sessions  jurisdiction  to  hear 
an  appeal  as  for  a  thing  done  in  pursuance  of  the  act.    If 
the  Court  shall  not  put  this  construction  upon  the  statute, 
the  party  must  be  deprived  of  all  remedy,  because  his 
complaint  will  be  out  of  time.     The  statute  contains 
very  peculiar  provisions.     It  requires  that  the  party  dam- 
nified shall  give  his  notice  within  one  calendar  month 
next  after  the  injury  has  been  sustained,  and  the  Petty 
Sessions  are  to  be  holden  within  thirty  days  next  after  the 
receipt  of  such  notice,  to  hear  and  determine  the  com- 
plaint.   Unless,  therefore,  the  Quarter  Sessions  are  bound 
to  hear  the  appeal  against  the  refusal  of  the  Petty  Ses- 
sions to  entertain  the  complaint,  the  party  will  be  deprived 
of  all  remedy.     On  this  ground  the  mandamus  had  pro- 
perly issued.     It  may  be  true,  as  was  said  at.  Sessions, 
that  the  Justices  had  no  original  jurisdiction,  but  still  thej 
are  empowered   to  remedy  the  grievance   sustained  m 
consequence  of  the  mistake  of  the  Petty  Sessions.    Then 
the  only  question  is,  whether  the  rule  nisi  for  the  manda- 
mus was  duly  served.    The  rule  nisi  required  that  notice 
thereof  should  be  given  to  the  county  Justices  or  some  of 
them.     Now  that  condition  was  fully  complied  with  bj 
serving  it  on  the  Justices  composing  the  Petty  Sessions, 
they  being  county  Justices,  and  in   fact  the   parties  of 
whose  proceedings  complaint  was  made.     It  was  also 
served  on  the  high  constable,  who  represented  the  hniH 
dred,  and,  therefore,  due  notice  was  given  to  every  neces- 
sary party  interested  in  shewing  cause,  if  any  could  be 
shewn.     It  would  be  unreasonable  to  expect  a  service  of 
notice  upon  all  the  Justices  of  the  county^  and  the  s^ce 
in  this  instance  was  in  conformity  with  the  usual  practice 
in  the  Crown  Office. 
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ify  on  the  same  side,  was  stopped  by  the  Court. 

I     •  r      ■%  \  rm        d^  t^  Tfac  KiNO 

ira,  in  support  of  the  rule.     The  Quarter  Sea-  v. 

/e  no  jurisdiction  to  hear  an  appeal  under  this  act,         ucker. 

le  party  has  been  aggrieved  by  something  done 

ance  of  the  act.     Now  it  would  be  an  anomaly 

lat  the  Petty  Sessions  have  done  any  thing  in  pur'- 

f  the  act,  when  in  fact  they  have  refused  to  do 

I  whatever.     It  is  true  that  they  heard  the  com- 

ut  being  of  opinion  that  the  party  had  not  brought 

within  the  remedy  of  the  statute,  they  refused  to 

y  order  upon  the  subject,  and  dismissed  the  com* 

There  was,  therefore,  nothing  done  in  pursuance 

t  which  could  give  the  Quarter  Sessions  jurisdic- 

lear  an  appeal.     It  cannot  be  said  that  the  dis- 

r  the  complaint  was  an  act  done  within  the  intent 

[ling  of  the  statute,  for  it  would  be  a  contradiction 

to  say,  that  they  were  acting  in  pursuance  of  the 
^hen  they  refused  to  do  any  thing  whatever  under 

application  to  the  Quarter  Sessions  to  hear  what 

an  appeal,  was  more  in  the  nature  of  an  appli- 
9  exercise  an  original  jurisdiction,  than  to  set 
r  thing  which  had  ~  been  improperly  done  by  the 
tssions  in  pursuance  of  the  statute.  It  is  clear 
Cjuarter  Sessions  had  no  more  a  right  to  exercise 
nal  jurisdiction  in  this  case  than  they  had  to 
poor-rate,  an  order  of  removal  under  the  poor 
an  original  order  of  filiation  in  a  matter  of  bas- 
rheirs  is  only  an  appellate  jurisdiction,  to  hear  a 
It  against   something'  erroneously  done  by  the 

below.  Here  there  was  nothing  to  appeal 
md  it  might  as  well  be  said  that  they  could  en- 
1  appeal  against  the  refusal  of  Justices  to  impose 
y,  under  a  pendl  statute,  at  the  suit  of  an'in-^ 

The  question  is,  whether  any  act  has  been  done 
mce  of  the  sUtute ;  for  if  nothing  has  been  done. 
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tbeu  die  Sessious  have  no  appellate  jurisdiction.    But, 
independently  of  this  objection^  the  rule  nisi  for  a  man- 
9.  damus  having  been  improperly  served,  it  ought  not  to 

TocKBR.  ]^yQ  been  made  absolute,  and  therefore  must  be  qoadMil 
on  that  ground.  \_Abbotty  C.J.  Upon  whom  do  yon  uj 
it  ought  to  be  served  ?]  Upon  the  clerk  of  the  peace, 
certainly.  [Abbottj  C.J.  That  had  occurred  to  me  to 
be  requisite,  but  I  find  from  the  officers  of  the  crown  side 
that  the  practice  is  otherwise. — Barley,  J.  According  to 
the  terms  of  the  rule  the  notice  is  to  be  given  to  the  Jb*> 
tices  or  some  of  them.  Now  here  the  service  is  upon  the 
Justices  who  originally  sat  in  Petty  Sessions.]  Bot  tbit 
is  a  service  upon  parties  who  are  utterly  incompetent  to 
act,  because  they  are  the  persons  against  whose  proceed- 
ings the  mandamus  is  directed,  [j/bbott,  C.  J.  I  under- 
stand,  from  the  officers  on  the  crown  side,  that  it  is  tk 
common  and  constant  course  of  practice  to  serve  the  nk 
nisi  upon  the  particular  magistrates  whose  act  is  coib* 
plained  of,  and  that  it  is  not  the  practice  to  serve  the  rak 
on  the  clerk  of  the  peace. — Bayley,  J.  Service  upon  th 
magistrates  who  were  asembled  at  the  Petty  Sessiooi, 
was,  I  think,  quite  sufficient. — Abbott,  C  J.  Besides, 
here  the  high  constable  is  served,  and  he  represents  tke 
interest  of  the  hundred.] 

Abboi^,  C.J. — I  think  we  ought  not  to  quash  tbii 
writ,     if  it  appears  that  the  rule  nisi  for  a  mandamus  hss 
been  served  according  to  the  usual  coarse  and  practice  of 
the  Court,  the  Justices  cannot  complain  that  the  wnt 
has  issued  improperly.    We  are  informed,  by  the  ofiicen 
on  the  crown  side,  that  the  service  of  the  rule  in  (kts 
case  has  been  according  to  the  constant  courae  in  sinihi 
cases.    At  the  same  time,  however,  if  it  coaM  be  shcvi 
that  the  writ  had  bsued  improperly,  and  coomiaiided  the 
Justices  at  Sessions  to  do  someihiiig  whkh  by  law  tk; 
had  no  power  to  do,  it  would  be  the  dttty  of  the  Court  lo 
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qiiaah  it  on  the  ground  that  it  had  been  improvidently 
issued.  Now  jt  is  very  true,  that  in  many  cases  if  a  Jus- 
tice refuses  to  do  a  certain  act,  his  refusal  cannot  be  the 
ground  of  an  appeal  to  the  Sessions.  For  instance,  if  an  Tucke«. 
upplication  is  made  to  Justices  to  make  an  order  of  filia- 
UOD  in  a  matter  of  bastardy,  and  they  refuse  to  make  it, 
tbeir  refusal  cannot  be  made  the  ground  of  appeal.  So  . 
with  respect  to  orders  of  removal  under  the  poor  laws. 
But  then  in  these  cases  a  fresh  application  may  be  made 
toiother  justices,  who  may  not  refuse  to  act.  Again,  if 
there  be  a  proceeding  by  information  for  a  penalty  under 
a  statute,  and  the  Justices,  after  hearing  the  matter,  refuse 
to  convict  the  party,  that  would  be  equivalent  to  an  ac- 
quittal,  and  it  is  perfectly  clear  that  no  appeal  will  lie  to 
Uie  Quarter  Sessions  against  au  acquittal.  But  the  au- 
thority given  to  the  Justices  under  the  3  Geo,  4.  c.  33.  is 
CkDe  of  a  very  peculiar  and  special  nature.  The  party 
injured  is  within  one  month  after  the  injury  has  been 
sustained,  to  give  notice  of  the  injury  to  the  chief  consta-* 
ble  of  the  place,  that  he  intends  to  call  upon  the  inhabi* 
tants  of  the  hundred  to  make  good  the  loss.  After  the 
chief  constable  has  received  such  notice,  he  is,  on  his 
part,  to  give  a  notice  to  the  magistrates  residing  in,  or 
acting  for  the  hundred,  who  shall  thereupon  appoint  a 
Special  Petty  Session,  to  be  holden  within  thirty  days 
qext  after  the  receipt  of  such  last  mentioned  notice,  of 
all  the  magistrates  residing  in,  or  acting  for  the  hundred, 
to  hear  and  determine  the  complaint,  and  the  party  injured 
is  also  to  affix  a  notice  on  the  church  door  on  two  snc- 
oeaaive  Sundaya  next  preceding  the  day  of  holding  the 
Petty  Session.  The  application,  therefore,  for  relief^ 
«  cannot  be  made  to  this  or  that  justice,  at  the  pleasure  of 
the  party,  but  must  be  made  in  such  a  manner  as  that  all 
the  justices  acting  for  the  division  may  assemble  and  de- 
ode,  and  the  assemblage  must  be  within  thirty  days  after 
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the  high  constable  has  received  notice.     If,  therefore,  the 
Justices  in  Petty  Sessions  dismiss  the  complaint,  the  party 
V.  cannot  renew  his  application  for  relief  to  other  Justices, 

u  KER.      ^^^  ^^^  ^l^j^  Court  order  a  mandamus  to  the  Special 

Petty  Sessions.  The  question  then  is,  whether,  if  the 
Justices  at  the  Special  Petty  Sessions  decide  against  the 
party  complaining,  not  upon  the  merits  of  the  case,  but 
upon  some  opinion  which  they  have  fonned  of.  the  law, 
which  turns  out  to  be  erroneous,  such  determination  or 
dismissal  of  the  complaint  is  not  an  act  done  against 
which  there  may  be  an  appeal  under  the  7th  sectioo'of 
the  statute.  I  think  that  it  is  so ;  but  I  wish  it  to  be 
understood  that  our  decision  is  founded  on  the  spedil 
and  peculiar  provisions  of  this  act  of  parliament,  and  is 
not  to  be  drawn  into  a  precedent  in  other  cases  of  a 
general,  and  not  of  a  peculiar  nature,  or  where  the  cir- 
cumstances are  not  similar,  nor  the  law  analogous,  llie 
ground  of  our  decision  is,  that  this  was  a  dismissal  of  the 
complaint  in  consequence  of  a  mistake  of  the  law,  and 
not  a  dismissal  upon  a  hearing  of  the  merits. 

Bay  LEY  and  Holroyd,  J.s  (a),  were  of  the  sune 
opinion. 

^  It  then  became  a  question  whether  the  rule  should  be 

discharged  with  or  without  costs,  and  Barnard  havin; 
informed  the  Court  that  he  was  instructed  on  behalf  d 
the  hundred — 

The  rule  was  discharged  with  costs,  and  a  peremptory 
mandamus  was  ordered  to  go. 

(a)  LittiedaUj  J.  wms  gone  to  chambers. 
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The  King  v.  Josiah  Taylor.  Monday, 

November  29. 

NDICTMENT  charging  that  defeDclant,  on  the  20lh  Indictment. 
aj  or  Aprtl,  m  the  second  year  of  the  reign  of  our  sove-  j,,  ji^g  ^eign  of 
eign  Lord  Georse  the  Fourth.  &c.  and  on  divers  other  \^e  present 

J    .  .        K<»g  kept  a 

ays  and  times  between  that  day  and  the  day  of  the  talcing  common 

f  this  inquisition,  with  force  and  arms,  at  &c.  a  certain  p%"*"f,^j^3^' 

omraon  gaming  house,  for  his  lucre  and  gain,  unlawfully  fendant  in  the 

nd  injuriously  did  keep  and  maintain,  &c.     Plea,  in  bar,  '"^f,"^^  ti* 

bat  heretofore,  to  wit,  at  the  General  Quarter  Session  of  wa»  acquitted 
L  r  Tifvt  till  uponanindict- 

ne  peace  of  our  Lord  the  King,  begun  and  holden  at  m^utforkeep- 

cc.  on  Wednesday  the  15th  day  of  October,  in  the  fourth  >»«»  co»«M>n 

•^  '^  '  gaming  bouse 

ear  of  the  reign  of  our  sovereign  Lord  George  theFonrthy  in  the  reign  of 
tc.  before  &c.  and  continued  &c.  until  Monday  the  20th  agai?st\hL"*^' 
lay  of  the  same  month  of  October^  he,  the  said  J.  T.  was  peace  of  our 
luly  arraigned  upon  a  certain  indictment  before  then,  to  |.i„g.  ^^j 
«rit,  at  the  General  Session  of  the  peace  of  our  said  Lord  averring  the 
the  King,  holden  in  &c.  on  Monday  the  Bth  day  of  Sep-  offences.    De- 

^eniber,  in  the  fourth  year  aforesaid,  duly  presented  and  '""•"f^'"*  con- 

•^  .  cliiuing  with  a 

lound,  &c.  which  charged  that  he,  the  said  J.  !/'.  on  the  pmyer  of 

I8lh  day  of  January,  in  the  57th  year  of  the  reign  of  our  je5pmid°as 
ote  sovereign  Lord  George  the  Third,  &c.  and  on  divers  ouster:— Held, 
>ther  days  and  times  between  that  day  and  the  day  of  the  piea'was  bad 
«king  of  that  inquisition,  with  force  and  arms,  at  &c.  f>€cause  the 

-  •  .1  r      L-    1  indictment  on 

troresaid,  a  certam  common  gaming  house,  for  his  lucre  which  the 

'Qd  gain,  unlawfully  and  injuriously  did  keep  and  main-  r*^^"*,"^^  ^^^ 

^^n,  &c.  against  the  peace  of  our  said  Lord  the  King,  his  charged  an 

•"own  and  dignity.     To  which  said  indictment  he,  the  mitt"^in  the 

*'d  J.  T.  had  before,  to  wit,  at  the  preceding  General  reign  of  the 
^     •  /•    •  r  •»  r      J     f      f        I     ij        tat  eking,  find 

^ssion  of  the  peace  of  our  said  Lord  the  Aiwg,  nolaen  (jefendant 

'<^.  on  Monday  the  8th  day  of  September,  in  the  fourth  could  not  hy 

•^  ^      •      I  avermen^shew 

'^t  the  offence  charged  in  both  indictments  was  the  same;  and  second,  that  the 
^^oient  on  demurrer  was  final,  ahhoMgh.the  demurrer  concluded  with  a  prayer  of 
^groent  of  respondeas  ouster.  Semf'le,  thut  every  indictment  for  a  misdeineanor 
^^t  conclude  contra  pacemy&c. 


The  King 


Taylor. 
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year  aforesaid,  pleaded  that  he  was  not  guilty,  upon  which 
plea  issue  had  been  joined;  and  thereupon  a  jury  of  the 
V.  country  then  and  there,  to  wit>  at  the  General  Quarter 

Session  of  the  peace  of  our  said  Lord  the  King,  hoMet 
at  &c.  on  Monday  the  20th  day  of  October,  as  aforesaid, 
duly  chosen,  &c.  did  then  and  there,  upon  their  oadi,  wj 
that  the  said  J.  1\  was  not  guilty  of  the  nuisance  in  the 
said  indictment  aforesaid  above  specified,  upon  which  it 
was  considered  by  the  Court  there,  that  the  said  •/.  T.  of 
the  premises  aforesaid,  in  the  said  last  mentioned  indict- 
ment above  specified,  should  be  discharged  and  go  with- 
out  day,  as  appears  by  the  record  of  the  said  proceedii^ 
now  remaining  in  the  said  Court  of  General  Quarter  Ses- 
sion of  the  peace  of  our  said  Lord  the  King,  Su:.  And 
the  said  J.  T.  further  saith,  that  be,  the  said  J.  T.  now 
here  pleading,  and  the  said  J.  T.  in  the  aforesaid  indicL 
ment  named,  and  thereof  acquitted  as  aforesaid,  was  and 
is  the  same  identical  person,  and  not  other  or  differcst 
persons,  and  that  the  said  nuisances  and  offences,  in  the 
said  indictment,  to  which  he,  the  said  J.  T.  now  beie 
pleads,  specified,  and  the  supposed  nuisances  and  offences 
specified  in  the  said  indictment  of  which  he,  the  said  J.  T. 
was  and  is  so  acquitted  as  aforesaid,  are  the  same  sop* 
posed  nuisances  and  offences,  and  not  other  or  different 
nuisances  and  offences,  to  wit,  at  &c.,  and  this  he,  the 
said  J,  r.  is  ready  to  verify :  wherefore,  &c.  Demurrer  to 
the  plea,  praying  judgment  of  respondeas  ouster,  and 
joinder  in  demurrer.  The  case  was  argued  at  the  Sittings 
after  last  Trivify  Term. 

Chitty^  in  support  of  the  demurrer.    There  are  sevcnd 
objections  to  this  plea,  but  one  of  them  in  particular  is 
so  clearly  fatal,  that  it  will  be  sufficient,  in  the  first  ^ 
instance,  to  direct  the  attention  of  the  Court  to  that  oniv. 
Tlie  indictment  set  out  in  the  plea,  and  upon  which  the 
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Ripposed  acquittal  ii  founded,  is  one  upon  which  no  sen* 
tence  could  hare  been  passed,  because  it  charges  the  de. 
fendant  with  an  offence  committed  in  the  reign  of  George  'v. 
the  Third,  and  concludes  against  the  peace  of  George  the  T^^^^"- 
Fomrih*  Such  an  indictment  cannot  be  supported,  and 
therefore  the  plea  in  which  it  is  set  out  is  bad.  In  Rex 
V.  Lookup  {a\  the  question  being  put  by  the  House  of 
Lords  to  the  twelve  Judges,  *^  whether  the  perjury  being 
alleged  in  the  indictment  to  have  been  committed  in  the 
time  of  the  late  king,  and  charged  to  be  against  the  peace 
of  the  now  king,  was  fatal,  and  rendered  the  indictment 
insufficient :"  the  Lord  Chief  Baron  delivered  the  unani- 
mons  opinion  of  tbe  Judges  in  die  affirmative.  That  is  a 
direct  and  decisive  authority  for  tbe  present  case,  and  the 
same  rule  is  laid  down  by  Lord  Hale(b),  and  Mr.  Serjt. 
Hawkins  (c).  If  the  indictment  was  intended  to  cover 
offences  committed  in  both  reigns,  it  should  have  con- 
cluded against  the  peace  of  both  kings :  Winter's  case(d), 
and  IncledoH  v.  Burgess  (e).  Besides,  it  is  plain  that 
there  are  two  distinct  offences  charged  in  the  two  indict- 
ments ;  for  the  first  charges  an  offence  committed  in  the 
reign  of  George  the  Third,  and  tbe  present  charges  an 
offence  committed  in  the  reign  of  George  the  Fourth;  they 
cannot  therefore,  by  possibility,  refer  to  one  and  the  same 
offence.  Lastly,  the  conclusion  contr^  pacem  cannot  be 
treated  as  surplusage,  for  it  is  substance,  and  its.omission 
altogether  would  be  fetal:  Pa/frey'sczse{/),  and  Ley-- 
tofCs  case  (g). 

Curwoody  contr^.     It  may  be  admitted,  that  in  a  plea 
of  autrefois  aqquit  it  is  necessary  to  set  out  all  that  is 

(a)  3  Burr.  1901.  (*)  2  Hale's  P.C.  188,  9. 

(c)  CurwocMps  Hawk.  P.  C.  b.  2.  c.  25.  8.  92. 
{d)  Yelr.  CQ.  (0  2  Snik.  636. 

(/)  Cro.  Jac.  527.  {g)  Cro.  Car.  584. 


The  King 

V. 
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essential  to  shew  that  the  defendant  was  legitimo  niodo 
acquietatus;  but  that  is  all ;  and  therefore,  if  a  statement 
of  the  particular  time  at  which  the  acquittal  took  place 
Taylor,      ^as  not  necessary  for  that  purpose,  this  objection  will 
not  be  fatal  to  the  plea.     Now  it  is  not  an  inflexible  or 
invariable   rule  that  the  allegation  coutrd  pacem  most 
be  inserted  in  an  indictment :  Hegina  v.  Wyatt  (a),  and 
an  anonymous  case  in  Ventris  (b).     Here  the  averment 
that  the  defendant  was  acquitted  at  a  Quarter  Session 
of  the    peace   of  the   present  king  (reading   the  plet 
so)   is  sufficient,  because  it  has  reference  to  the  tbeo 
reigning  monarch  at  the  time  when  the  plea  was  pleaded. 
This  argument  will  be  fully  illustrated  by  recurring  to 
the  principle  upon  which  this  allegation  has  been  held 
necessary  at  all,  which  was,  to  shew  that  the  king  was 
entitled  to  certain  forfeitures  consequent  upon  any  act 
w  hich  constituted  a  breach  of  his  peace ;  and  this  be- 
came  necessary,  because  if  the  breach  of  the  peace  oc- 
curred within  a  manor  or  franchise,  and  this  allegation 
were  omitted  in  the  indictment,  the  lord  of  the  manor  or 
franchise,  and  not  the  king,  would  be  entitled  to  the  for- 
feiture :  27  H.  8.  c.  24,  s.  4.     But  in  the  present  case  no 
forfeiture  is  attached  to  the  offence  charged  by  the  indict- 
ment ;  therefore  the  object  of  the  allegation  is  not  in- 
volved, and  the  principle  does  not  apply ;  the  allegation, 
consequently,  might  have  been  omitted  altogether,  and, 
according  to  the  case,  already  cited,  of  Reghia  v.  IVyetti 
''  was  surplusage,  and  could  do  neither  good  nor  hamn." 
I  Bay  ley,  J.  "  Because,"  it  is  added  in  the  report,  *'it  was 
a  nonfeasance;  this  is  an  indictment  for  a  misfeasance; 
therefore  the  argument  does  not  apply*]     The  offence 
charged  by  this  indictment  cannot,  perhaps,  in  the  foil 
sense  of  the  word,  be  called  a  nonfeasance  ;  for,  generallj 
speaking,  a  nuisance  is  a  misfeasance.  •  But  there  are 

(a)  t  Salk.  S80.  (A)  I  Ventr.  108,  111. 
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wide  and  important  distinctions  between  nuisances  of 
different  kinds ;  and,  according  to  the  authorities  upon 
that  point,  the  nuisance  charged  in  this  indictment  seems 
to  be  one  that  ranges  under  the  class  of  nonfeasances,      Tatlok. 
rather  than  of  misfeasances :  ^  Rol.  Abr.  tit.  Indictment, 
Chose  de  Form,  G.  and  Holmes'i  case  (a).    In  the  first 
place,  therefore,  the  allegation, ''  contra  pacem,"  was  not  ^ 
necessary  at  all  in  this  plea ;  and  in  the  second,  even  if  it. 
were   necessary,  still,   as  the   allegation  has   reference 
plainly  to  the  reign  of  the  present  king,  and  the  plea  was 
pleaded  during  his  reign,  there  is  no  variance  or  uncer- 
tainty attached  to  it,  because  it  must  be  construed  accord- 
ing to  the  plain  and  ordinary  meaning  of  the  context, 
which  shews  the  acquittal  to  have  taken  place  during  the 
present  king's  reign. 

Abbott,  C.  J. — I  am  of  opinion  that  this  plea  is  bad 
in  form,  and  that  judgment  must  be  given  for  the  crown 
on  demurrer.     A  plea  of  autrefois  acquit  must  set  out 
the  indictment  upon  which  the  acquittal  took  place,  and 
must  shew  it  to  have  been  such  an  indictment  in  correct- 
ness, both  of  form  and  substance,  as  would  have  been 
sufficient  to  induce  a  punishment  if  the  party  had  been 
convicted,  and  also  that  it  was  an  indictment  for  the  same 
offence  as  that,  charged  by  that  indictment  to  which  the 
acquittal  is  pleaded.     If  the  offences  charged  by  the  two 
inctictments  are  not  the  same,  no  averments  in  the  plea 
can  make  them  so.    It  is  not  necessary  in  this  case  to 
decide  whether  the  omission  of  the  conclusion,  '^  contni 
pacem,"  would  or  would  not  have  been  fatal  to. the  first, 
indictment,  though  I  have  no  hesitation  in  saying  that  the 
yresent  strong  inclination  of  my  opinion  is,  that  it  would. 
Keadmg  it  as  it  is  set  out  in  this  plea,  it  appears  that . 

(a)  Cro.  Car.  377. 
VOL.  II.  K  K 
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it  charges  all  tkat  was  done,  to  have  bee»  done  agvast 
the  peace  of  our  said  Lord  the  King;,  which  it  is  et|iiaBy 
plain,  from  the  other  parts  of  it,  was  George  the  Tkird. 
Now  the  present  is  an  indictment  for  aa  oflEesce  diafged 
against  the  peace  of  George  the  FourUt,  and  therefore  aa 
acquittal  upon  the  former  cannot  he  aoy  ansster  to  the 
latter,  they  being  for  different  offences,  conaiitted  in  dif- 
ferent reigns. 

Bayley,  J. — If  it  were  necessary  to  decide  whether 
it  was  essential  that  the  first  indictment  should  conclude 
against  the  peace,  the  present  impression  of  my  mind  is, 
that  it  was,  and  some  very  strong  reasons  for  that  impres- 
sion may  be  found  in  Hawkins,  lib.  2.  c.  25.  s«92.  But  we 
are  not  called  upon  to  decide  that  question,  because  as  the 
offences  charged  by  the  two  indictments  are  evidently 
niot  the  same,  the  defendant  has  never  before  been  put 
in  jeopardy  for  the  offence  now  charged  against  him,  and 
therefore  cannot  set  up  an  acquittal  for  a  former  and  dli- 
tinct  offence  in  bar  of  an  indictment  for  a  subsequent  one. 

HoLROYD,  J. — I  think  that  in  an  indictment  like  the 
present,  the  conclusion,  contri  pacem,  is  necessary ;  but 
it  is  quite  dear,  that  on  the  trial  of  the  first  indictmoit 
the  prosecutor'^  evidence  must  have  been  confined  to 
offences  committed  in  the  reign  of  George  the  Third; 
therefore  the  two  indictments  charge  two  distinct  offences, 
and  an  acquittal  under  one  is  no  defence  to  the  other  («)• 

Some  doubt  having  subsequently  been  raised  whether 
the  Court  should  pronounoe  fihal  judgment  for  the  orowa, 
or  only  judgment  of  respondeas  ouster^  the  case  wis 
directed  to  be  argued  again  upon  that  point:  accotdinglyi 
on  a  former  day  in  this  tenn>  the  case  again  came  on  fer 
argument. 

(a)  LittUdaUf  J.  was  absent. 
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Ckitti/f  for  the  crown.  The  Court  must  enter  final 
judgmenl  against  the  defendant.  All  the  authorities 
concur  in  shewing  that  a  plea  of  autrefois  acquit  is  a  ^ 
plea  in  bar, -and  not  a  plea  in  abatement  (a).  Had  this 
been  a  plea  in  abatement,  the  defendant  might  have  been 
entitled  to  judgment  of  respondeas  ouster,  though  it  has 
been  decided  that  in  cases  of  misdemeanor,  where  issue 
is  taken  upon  a  plea  in  abatement,  and  is  found  against 
the  defendant,  the  judgment  is  final :  Eichom  v.  Le  Mai* 
tre  (b),  and  Rex  v.  Gibson  {c).  If  judgment  be  given 
against  a  defendant  on  demurrer  to  a  plea  in  abatement 
in  cases  of  misdemeanor,  the  judgment  is  respondeas 
ouster,  and  not  final ;  bnt  the  judgment  on  a  demurrer 
to  a  plea  in  bar,  js  final ;  Bowen  v.  Shapcott  {d).  '  Had 
the  plea  been  autrefois  convict,  or  a  pardon,  it  is  quite 
dear  that  the  defendant  would  not  have  been  entitled  to 
answer  over ;  for  though  in  cases  of  felony,  if  such  {Jeas 
ate  found  against  him,  a  defendant  may  have  judgment  of 
respondeas  ouster,  in  cases  of  misdemeanor  the  judg- 
nieBt  is  final,  and  the  Court  may  proceed  to  pass  sentence 
9L9  upon  a  conviction  (e).  But  that  distinction  is  taken 
only  ki  favorem  vitae  {/),  and  does  not  apply  to  cases  of 
uMademeanor ;  for  there  the  rule  is  the  same  as  it  is  in 
crn\  cases ;  Regina  v.  Goddard  (g). 

Brodrichj  for  the  defendant.  This  question  is  res 
Integra,  and  as  it  is  of  vital  importance  to  the  public, 
demands  the  most  careful  consideration  of  the  Court. 
No  ease  has  been  cited,  nor  can  any  be  found,  ^hich 

(a)  S  Hale's  P.C.  24l;  Hawk.  P.C.  b.  S.  c.  35;  Com.  Dig.  In- 
dJctm^Dt,L. ;  4 Bl. Com.  335, 6;  3  Burn, iDdictment,  XL;  4  Rep. 45. 

(h)  9  Wils.  367.  (c)  8  East,  107.  (d)  1  East,  541.  . 

{€)  9  Hale's  P.C.  256.    (/)  2  Hale's  P.C.  239,  247. 

(g)  2  Ld.  Rd.  923.  See  1  Cbitty's  C.  L.  451,  463,  470,  and  the 
authorities  there  collected,  on  this  subject. 
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furnishes  an  authority  for  saying,  that  the  present  defend- 
ant  must  be  concluded  by  the  judgment  given  against 
xf,  ^him  on  the  demurrer  to  his  plea.  The  books  certablj 
TiTLOR.  contain  dicta  bearing  upon  the  subject,  but  there  bts 
never  yet  been  an  express  decision  on  the  point.  In 
cases  of  felony  it  is  admitted  that  the  defendant  may 
plead  over  after  an  issue  on  a  plea  in  abatement  has  been 
found  against  him;  and  it  has  been  repeatedly  decided 
that  he  is  entitled  to  the  same  privilege  after  judgment 
has  been  given  against  him  on  a  plea  of  autrefois  acquit. 
Rex  V.  Vandercomb  and  Abbott  (a)  and  Rex  v.  Coogan{h), 
It  is  said,  and  truly,  that  this  is  done  in  favorem  vitae ;  but 
bow  are  those  words  to  be  construed  ?  Not  as  confining 
the  rule  to  cases  of  actual  life  and  death,  b^^use  the 
privilege  has  always  been  extended  to  all  felonies,  clergy- 
able as  well  as  capital;  but  as  applying  it  to  all  cases 
where  the  punishment  consequent  oa  conviction  is  heavy. 
Now  there  are  many  misdemeanors  which  are  much  more 
heavily  punished  than  some  clergyable  felonies,  and  the 
present  may  fairly  be  considered  as  among  the  number; 
the  sense  and  justice,  therefore,  is  that  the  rale  of  prac- 
tice in  misdemeanors  should  follow  that  in  felonies,  in- 
stead of  being  assimilated  to  that  in  civil  cases,  where 
the  defendant  has  originally  the  privilege  of  putting  as 
many  pleas  on  the  record  as  he  chuses.  The  cases 
already  cited  of  Eichom  v.  Le  Maitreic)  and  Bowery* 
SkapcotUd)  are  authorities  to  shew  that  when  the  plamtiff 
has  judgment  on  a  demurrer  to  a  plea  in  abatement,  tbe 
defendant  is  at  liberty  to  plead  over,  and  for  this  cob- 
elusive  reason,  that  '^  every  man  shall  not  be  presumed  to 
know  the  matter  of  law,  which  he  leaves  to  the  judgment 
of  the  Court.*'  But  that  reasoning  applies  equally  to  pleas 
in  "bar,  and  applies  also  peculiarly  to  the  present  case. 

(a)  2  Leach,  708.  8  East's  P.  C.  519.  (6)  1  Leacli,  44a 

(c)  2  Wils.  367.  (<)i  East,  541 


The  KiHO 


MICHAELMAS  TERM,  FIFTH  GEO.  IV. 

So  there  are  cases  of  pleas  to  the  jurisdiction,  which 
canoot  strictly  be  called  pleas  in  abatement,  because  they 
go  in  bar  of  the  whole  proceeding,  when  the  judgment  v. 

on  demurrer  is  only  judgment  of  respondeas  ouster.  In  Tayloe. 
Rex  V.  Johmon{a)  the  defendant  had  judgment  of  re- 
spondeas ouster  after  a  plea  to  the  jurisdiction  of  all  the 
Courts  in  England  overruled  on  demurrer;  and  that  was 
in  substance  and  effect  a  plea  in  bar;  and  in  Rex  v.  The 
JEart  of  Devon  (b)  the  same  rule  seems  to  have  been 
acted  on.  It  is  said  that  this  plea  resembles  those  of 
autrefois  convict  and  pardon,  and  that  as  the  judgment  on 
demurrer  to  those  pleas  is  final,  it  must  be  final  here  also. 
Bat  there  is  a  plain  and  important  distinction;  for  by 
pleading  a  conviction  or  a  pardon  the  party  necessarily 
confesses  his  guilt,  and  therefore  if  he  fails  to  establish  a 
legal  bar  to  the  indictment,  the  judgment  must  of  course 
be  final,  because  there  is  then  no  issue  of  fact  to  try.  A 
jrfea  of  acquittal,  on  the  contrary,  includes  a  denial  of  the 
party's  guilt;  and  if  by  a  technical  error  in  pleading, 
which  the  defendant  cannot  be  supposed  to  know  of  or 
to  be  able  to  prevent,  he  has  lost  his  defence  in  law,  it 
seems  but  just  that  he  should  resort  to  his  defence  in  fact, 
and  that  he  should  at  least  have  the  chance  of  a  trial, 
before  he  receives  sentence  and  punishment.  Lord  Holi, 
it  must  be  admitted,  declared  in  Regina  v.  Goddard(c), 
''  a  man  cannot  plead  over  in  any  case  but  treason,  or 
felony,  and  not  in  case  of  a  misdemeanor;*'  that  was, 
however,  an  extra-judicial  dictum,  for  there  was  no  ques- 
tion of  pleading  over  then  before  the  Court;  and  it  was 
undoubtedly  incorrect  in  some  degree,  because,  even  in 
cases  of  misdemeanor,  it  is  quite  plain  that  a  man  may 
plead  over,  after  judgment  on  demurrer  to  a  plea  in 

(a)  6  East,  583. 
*    (6)  11  St.Tr.  1354.  Tremayne's P. C.  188.  SEast,  110.oote,S.C. 
(c)  S  Ld.  Rd.  9S0. 
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abatement.  Unless,  therefore,  a  man  is  to  be  presumed 
guilty,  and  punished  as  guilty,  because  bis  legal  defence 
is  destroyed  by  a  technical  error,  although  his  plea,  which 
Tat  LOB.  the  demurrer  admits  to  be  true  in  fact,  contains  bo 
admission  of  iiis  guilt,  but  unequivocally  denies  it;  the 
judgment  in  this  case  cannot  be  final,  and  the  defendant 
is  now  entitled  to  plead  de  novo. 

The  Court  took  time  to  consider  of  their  judgnieot, 
which  was  this  day  delivered  by 

Abbott,  C.  J. — This  case  originally  came  before  the 
Court  on  a  demurrer  to  a  plea  of  autrefois  acquit,  and 
after  argument  the  Court  held  the  plea  to  be  bad.    It 
has  again  come  before  the  Court  in  the  present  term,  m 
order  to  its  being  decided  what  judgment  ought  to  be 
given,  whether  judgment  that  the  defendant  do  answer 
over,  or  final  judgment.     The  indictment  is  for  a  misde- 
meanor in  keeping  a  common  gaming  house,  and  the 
demurrer  concludes  with  a  prayer  that  the  defendant  do 
answer  over  to  the  indictment.    The  Court,  however,  is 
not  bound  by  the  prayer  with  which  any  part  of  the 
pleadings  in  bar  may  conclude,  but  is  to  give  such  judg- 
ment  on  the  plea  in  bar  as  by  law  ought  to  be  given. 
This  was  settled  after  argument  and  deliberation  in  the 
case  of  Le  Bret  v.  PapiUon  (a),  and  confirmed  afterwards 
by  the  case  of  Rex  v.  Shakespeare  (b).     If  the  demuner 
in  the  present  case  had  concluded  with  a  prayer  of  ju(^- 
ment  that  the  defendant  be  conncted^  still  the  Court 
would  only  have  given  a  judgment  to  answer  over,  if  that 
had  been  by  law  the  proper  judgment.     We  are,  there* 
fore,  to  consider  the  question  as  a  matter  of  law,  entirely 
mdependent  of  the  particular  prayer  that  has  been  pot 
upon  the  record.    The  plea  is  a  plea,  not  in  abatement, 

(a)  4  East,  50S.  (6)  10  But, 
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bat  io  bar^    The  distinction  between  those  pi^^  in  civil 
actions  is  well  knomi.     If  a  plea  in  abateavedt  is  held     'pT^^K*^ 
bad  on  demurrer,  the  judgment  is  that  the  tiefendtot  tlo  v. 

answer  over;  but  if  a  plea  in  bar  is  held  bad  on  demurrer,  ^^^^^^^ 
the  judgment  is  general  against  the  diefendant:  for  the 
general  rul6,  in  civil  actions  at  least,  is,  that  a  defendant 
as  not  to  plead  a  second  plea  in  bar,  after  the  first  has 
been  determined  against  him.  If  he  might  do  tUs,  he 
might  also  plead  a  third,  a  fourth,  and  so  on,  abd  there 
would  never  be  an  end  to  the  proceedings.  It  is  to  be 
aeen  whether  this  rule  applies  also  to  an  indictniient  for  a- 
misdemeanor.  Another  rule  in  civil  actions  is,  that  if 
iasne  is  joined  on  a  plea  in  abatement,  aind  a  verditt  is 
found  against  the  defendant,  the  jury  who  find  the  verdiici 
assess  the  damages  also,  and  the  judgment  recbtered 
against  the  defendant  is  final,  no  further  plea  being  al«- 
lowed.  The  same  rule  applies  to  a  plea  in  abatement  t0 
an  indictment  for  a  misdemeanor,  if  issue  is  jouied  thereon 
and  found  against  the  defendant.  This  was  decided  bjr 
the  Court  in  the  case  of  Htx  v.  Gibson  (a).  In  thib  iTe- 
spect,  therefore,  the  analogy  between  civil  actions  and 
indictments  for  misdemeanors  is  established  by  expriBSS 
decisions:  but  in  felonies  the  rule  is  otherwise.  *^  If  a 
man  plead  any  plea  to  an-itidictment  or  appeal  of  felony^ 
that  does  not  confess  the  felony,  he  shall  yet  plead  t^ver 
to  the  felony^  infavorem  vitts;  and  that  pleading  over  to 
the  felony  is  neither  a  waiver  of  his  special  plea,  nor 
Hiakes  his  plea  insufficient  for  doubleness.  And>  there-" 
fore,  if  he  pleads  any  matter  of  fact  to  the  writ  or  indict^ 
menl,  or  pleads  autrefois  convict  or  autrefois  acquit,  he 
shall  plead  over  to  the  felony;  and  although  he  doth  it 
not  upon  his  plea,  but  his  pleii  be  found  or  tried  agamst 
him,  yet  he  shall  not  be  thereby  convict  without  pleading 

(H)  d  Etet,  107. 
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to  the  feloDy,  and  trial  thereupon.''  This  is  the  first 
paragraph  in  the  33rd  chapter  of  the  second  book  of  Lord 
Hale's  Pleas  of  the  Crown.  The  same  learned  aathor 
afterwards  proceeds  to  speak  of  this  subject  in  several 
passages,  which  I  shall  mention^  as  I  think  them  material 
to  our  decision  of  this  case.  He  says,  that  if  he  plead  a 
plea  that  confesses  the  fact,  as  a  release  in  an  appeal,  m 
his  opinion  he  may,  if  he  please,  plead  over  to  the  felony, 
not  guilty;  and,  accordingly,  he  says  it  was  held  bj 
Markham,  in  7  Edward  4-  15.  a,  though  he  refers  to  two 
later  authorities  to  the  contrary.  He  proceeds,  if  a  mai 
pleads  the  King's  pardon,  he  shall  not  need  to  plead  over 
to  the  felony,  because  it  suits  not  with  his  plea;  and  yet, 
if  the  pardon  upon  a  demurrer,  or  upon  advisement  of 
the  Court,  be  adjudged  insuflScient,  the  party  shall  not 
thereupon  be  convict,  but  shall  be  put  to  plead  to  the 
felony,  and  be  tried  for  it;  the  pleading  of  the  pardon  is 
a  kind  of  confession  of  the  fact;  but  yet,  infavorem  viU, 
the  party  shall  be  put  to  answer  the  felony.  The  reason 
of  the  rule  in  these  cases  is  expressly  mentioned  by  thtt 
learned  author,  and  repeated  by  all  other  writers  on  the 
subject:  it  is  in  favour  of  life.  And  these  passages  also 
shew  that  there  is  not  any  distinction  subsisting  between 
pleas  in  cases  of  felony  which  contain  an  admission  of 
guilt,  and  those  which  import  a  denial  of  it;  but  the  rule 
is  the  same  in  both  cases,  because  the  reason  extends  to 
both  alike.  It  is  well  known  that  there  is  no  felony  at 
common  law,  except  petty  larceny,  upon  which  judg- 
ment of  death  may  not  be  given ;  nor  any  misdemeanor 
upon  which  such  judgment  can  be  given :  and,  therefore, 
the  reason  of  the  rule  will  not  apply  to  the  case  of  a  mis> 
demeanor.  If  the  reason  does  not  apply,  the  rule  ought 
not  to  be  extended  to  misdemeanors.  Accordingly,  in 
the  second  volume  of  Lord  Raymond's  Reports,  page 
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9^1,  Lord  Chief  Justice  Ho/f  plainly  declared  his  opinion 
to  be,  that  a  man  could  not  plead  over  in  any  case  ex* 
cept  treason  or  felony,  and  not  in  case  of  a  misdemeanor. 
It  is  true  that  this  point  was  not  then  in  judgment  before 
the  Court,  but  nevertheless  the  opinion  of  so  great  a  judge 
ia  entitled  to  very  great  respect.  The  only  case  which  is 
supposed  to  be  a  decision  in  favor  of  the  present,  is  that 
of  the  Earl  of  Devonshirty  which  is  to  be  found  in  the 
1 1  HowelFs  State  Trials,  1353.  I  should  be  sorry  to  be 
thought  to  consider  that  case  as  an  authority  for  any  thing; 
but  upon  examination  it  will  not  be  found  applicable  to  the 
present  question.  The  plea  of  the  earl  was  pot  properly  a 
plea  in  bar,  for  he  pleaded  that  no  peer  of  Parliament  could 
be  called  upon  to  answer  before  any  Court  inferior  to  the 
Court  of  Parliament,  for  any  misdemeanor  during  the 
sitting  of  Parliament,  or  the  usual  time  before  or  after  a 
prorogation;  that  the  information  was  filed  during  the 
time  of  privilege ;"  and  he  concluded  by  praying  judgment 
whether  the  Court  would  or  ought  to  take  cognizance  of 
the  plea  aforesaid,  that  is  of  the  information,  during  the 
usual  time  of  privilege.  Upon  this  very  special  plea, 
which  was  in  the  nature  of  a  temporary  plea  to  the  juris- 
diction, supposing  the  privilege  to  be  disallowed,  the 
proper,  or  at  least  the  most  lenient  judgment  would  be, 
that  the  earl  should  answer  to  the  information.  That 
was  the  judgment  in  fact  given.  But  that  case  cannot 
be  considered  as  an  authority  upon  the  point  now  in 
question,  and  as  the  reason  of  the  rule  in  cases  of  felony 
does  .not  apply  to  cases  of  misdemeanor,  and  as  it  has 
been  decided  that  the  rule  in  civil  actions  does  apply  to 
cases  of  misdemeanor,  where  issue  is  joined  on  a  plea  in 
abatement;  we  are  all  of  opinion  that  the  rule  in  civil 
actions,  and  not  the  rule  in  cases  of  felony,  applies  to  the 
present  case,  and,  consequently,  that  the  judgment  against 
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IBM.       thb  defeodatit  shoaid  be  final,  and  aot  that  he  should 
answer  oyer. 

Judgment  for  the  Crowti. 

The  defendant  was  afterwards  brcmght  op  for  jndg* 
meat,  and  receiTed  sentence. 


Friday^  DysON   r.  WoOD. 

November  12. 

Trespass  for  DeCL  ARATIO  N  in  trespass,  for  broking  wd  entmig 
entering  plain*,  plaintiff's  dweHing^house,  attd  seizing  and  carrying  awtf 
dflf's  dwelling-  y,  goods.  Plea,  as  to  the  breakmg  and  eateri^  tbt 
seizing  and  dwelling-house,  that  our  lord  the  now  king,  before,  ftc. 
hijTEoods*''*^  was,  and  still  is,  seised  in  right  of  his  duchy  of  LanemUr, 
PlcHBy  a  justifi-  of  the  liberty  and  franchise  of  the  honour  of  Pmit^Mct, 
judgment  re^  *  "*  ^^^  County  of  York,  with  the  appurtenances  5  and  tint 

covered  in  a     £rom  time  immemorial  until  the  time  of  the  passing  of 

court  baron, 

and  a  precept  the  17  Geo.  3.  c.  15.,  a  court  baron  had  been  oaed  to  bi 

issued  thereon,  holden,  in  and  for  the  said  honour,  for  the  snitort  of  ihi 

Replicauon,  '  ' 

that  there  is  court,  for  the  recovery  of  debts  and  damages  not  eioeed* 
nwdum'ofTl^  ^°8  ^^^  shillings,  arising  within  the  said  honour,  ad 

proceedings,  after  the  passing  of  that  act,  for  the  recovery  of  debts  tad 
or  of  the  said     ,  ^  a-       n  j         •  •  •  1  •     .* 

supposed         damages  not  exceedmg  five  pounds,  arising  withm  m 

judgment,  re-   g^id  honour ;   that  defendant  before,  8tc.   recovered  1 

mammg  in  the  .  . 

said  court  Judgment  m  the  said  court  for  1/.  9^.  1  la»,  and  prosecuted 
baron,  in  the  ^  ^^^  ^^^j  ^^^  ^p^^^  ^j^^  g^j  judgment,  according  to  tfct 

tinned :—  custom  of  the  said  court,  a  precept  directed  to  the  ddrf 
dale;  J.  dubi-    bailiff  and  his  deputies,  commanding  them  to  levy  the  mi 

tante,  that  the  gym  so  awarded,  8cc. ;  concluding  with  a  justification  ef 
replication  ,     ,       , .  ,  tin-.-., 

tendered  an     the  breakmg  and  entering  the  dweihng^ouse  for  die  ptf* 

immatenal       p^j^  ^f  levying  the  goods,  under  the  precept.   *  Replitt* 

therefore  bad   tion,  that  there  is  not  any  memorandum  of  the  pitMsd* 

Bll|^^'^        ings,  or  of  the  said  supposed  judgment,  retnainiDg  ie  tk 
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said  court  baron,  la  the  said  plea  mentioned.    Geaend 
demurrer,  and  joinder  in  demurrer. 

Milnetj  in  support  of  the  demurrer.  The  fact  put 
in  issue  by  this  replication  is  immaterial,  and  therefore 
furnishes  ground  for  a  general  demurrer.  A  court  baron 
is  not  a  court  of  record  ;  therefore  a  judgment  obtained 
there  can  be  entitled  to  no  greater  weight  than  a  foreign 
judgment,  which  it  has  been  repeatedly  decided  ia  not 
a  record  :  Walker  v.  Witter  (a),  Galbraith  v.  Neville  {by 
Suppose  the  defendant  had  taken  issue  upon  the  replica<- 
tion,  and  had  brought  into  this  Court  the  memorandum  of 
the  proceedings  in  the  court  baron,  it  could  not  hare  been 
read;  such  a  document  would  not  have  been  evidence^ 
and  the  steward  of  the  court  baron  must  have  been  called 
as  a  witness  to  prove  the  proceedings.  The  only  mode  by 
which  the  proceedings  in  a  court  baron  can  be  reviewed; 
and  its  judgment  corrected,  is  a  writ  of  false  judgment; 
and  when  such  a  writ  issues,  the  proceedings  themselves 
are  not  removed  into  the  court  above,  but  the  writ  is  di<- 
rected  to  the  steward,  and  he  certifies  the  proceedings. 
The  jury  in  a  court  baron  have  no  power  to  act  but  by 
custom,  nor  can  the  court  itself  decide  except  by  custom, 
for  by  common  right  all  pleas  in  that  court  must  be  de» 
cided  by  wager  of  law,  2  Inst.  143.;  and  that  must  be 
inferred  to  have  been  the  course  here,  for  no  custom  to 
the  contrary  is  alleged  or  found.  The  steward's  memo- 
randum is  no  evidence  of  itself ;  he  may,  for  his  own  per* 
aonal  convenience,  take  a  note  of  the  proceedings,  but 
that  does  not  constitute  the  judgment  of  the  court,  nor 
operate  as  an  authentic  record  of  it.  An  issue,  there* 
fore,  tendered  upon  the  fact  whether  there  is,  or  is  not, 
remaining  in  the  court  baron  any  such  memorandiRn  or 
note,  is  a  perfectly  immaterial  issue,  and  die  replication 

(«)  1  DoBg.  1.  (^)  Id.  5. 
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teDdering  such  issue  must  consequently  be  held  bad  on 
general  demurrer. 

Blackburn,  contri.    The  fundamental  question  in  this 
case  is,  whether  a  court  baron  ought,  or  ought  not,  to 
keep  some  memorandum,  in  the  nature  of  a  record,  of 
their  proceedings ;  because  if  it  is  their  duty  so  to  do, 
then  this  replication  tenders  a  material  issue,  and  cannot, 
at  least,  be  questioned  by  a  general  demurrer.     Now  it 
does  appear  essential  that  such  a  memorandum  should  be 
kept,  because  a  writ  of  false  judgment,  being  in  the  natfue 
of  a  writ  of  error  from  an  inferior  court,  as  was  resolfd 
in  Jentleman*s  case  (a),  must  be  perfectly  inoperetiTe^ 
unless  some  such  memorandum  could  be  produced ;  for, 
in  the  absence  of  such  a  document,  the  superior  court 
would  have  nothing  by  which  to  guide  their  judgment, 
unless  the  judge  and  the  suitors  in  the  court  below  were 
to  appear  before  them  in  person,  which  would  be  a  most 
inconvenient  and  anomalous  proceeding.     {^Bayley,  J- 
Suppose  the  proceedings  had  been  removed  after  the  suiog 
out  of  a  fi.  fa.  upon  the  judgment^  then  the  replicatioo 
would  have  been  true ;  but  the  replication  does  not  stite 
that  there  was  no  memorandum  remaining  in  the  court 
baron  at  the  time  w*hen  the  fi.  fa.  issued,  but  only  tbit 
there  is  none  remaining  now ;  that  may  be  true,  and  yet 
the  proceedings  may  have  been  removed.]     The  statote 
17  Geo,  S.  c.  15.  s.  28.;  provides  that  the  proceedings  of 
this  court  shall  not  be  removed  at  all ;  besides,  if  tkj 
bad  been  removed  before  the  fi.  fa.  issued,  the  defendaot 
should  have  rejoined,  and  taken  issue  upon  the  repli- 
cation.    The  objection  here  is  that  the  traverse  isiv* 
material,  and  there  are  authorities  shewing  that  such  fl 
objection  can  only  be  raised  by  a  special  demuner: 
Howe  V.  Planner  (&),  and  the  cases  there  cited. 
(«)  6  Rep.  11.  (b)  1  Saund.  14^  note  9. 
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ABBOTTy  C.  J. — ^This  replication  is  calculated  to  put, 
in  issue  a  foct  so  perfectly  immaterial,  that  even  if  a  ver- 
dict had  been  found  for  the  plaintiff  upon  that  issue,  he. 
could  not  have  obtained  judgment;  and  therefore  I  am  of       Wood. 
opinion  that  it  is  bad  upon  general  demurrer.    The  plea 
states   that  there  has   existed,   from  time  immemorial^ 
within  the  honour  of  Pontefract^  a  court  baron,  the  juris-, 
diction  of  which  was  at  first  limited  by  custom  to  sums 
not  exceeding  forty  shillings,  but  was  afterwards,  by  the 
17  Geo,  3.  c.  15.  s.  27*,  extended  to  sums  not  exceeding 
five  pounds.    I  cannot,  however,  find  that  any  of  the  pro- 
visions of  that  statute  at  all  affect  or  change  the  original 
nature  or  constitution  of  the  court ;  it  does  not,  at  any. 
rate,  make  it  a  court  of  record,  and  therefore  we  must 
treat  it,  as  it  is,  as  a  court  not  of  record.     I  do  not  think 
it  necessary  to  the  present  question  to  inquire  whether  it 
is,  or  is  not,  the  duty  of  the  steward  to  make  a  memoran-. 
dum  of  the  proceedings  of  the  court ;  but  assuming  that 
it  18,  and  that  he  has  neglected  to  perform  that  duty,  still  I 
cannot  say  that  the  judgment  of  the  court  has  been  ren-^ 
dered  wholly  unavailing.    Construing  the  replication  in 
the  very  largest  sense  that  its  words  can  bear,  it  asserts 
no  more  than  this,  that  there  is  not  now  in  existence,  and. 
never  was  made,  any  memorandum  of  the  proceedings  or. 
judgment.   Supposmg  that  to  be  strictly  true,  the  steward 
may  .be  guilty  of  a  misdemeanor  in  thus  neglecting  his 
daty,  but  his  neglect  of  duty  cannot  operate  to  deprive 
an  innocent  party  of  the  benefit  of  his  judgment.    The. 
question  whether  judgment  was  given  for  that  party,  in. 
such  a  court,  is  a  matter  of  fact  for  the  decision  of  a 
jury,  and  the  production  of  the  steward's  memorandum , 
would  only  increase  the  facility  with  which  he  could  prove 
the  affirmation  of  that  question.     But  on  a  plea  of  judg-. 
ment  recovered  in  a  court  of  record,  the  allegation  is,  that 
there  is  not  remaining  in  the  court  below  the  record  of. 
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any  »ach  judgment,  importing  therefore  that  bo  «hcI 
judgment  ever  was  given ;  and  there  the  question,  wke- 
ther  such  a  judgment  has,  or  has  not,  been  given,  is  to 
^^^  be  decided  by  the  court  above,  upon  inspection  of  tke 
record,  and  not  by  a  jury.  But  the  fact  that  a  judgncrt 
has  been  given  may  be  proved  by  evidence,  and  by  oiki 
evidence  than  the  steward's  writteli  memorandum;  cofr 
Sequently,  this  replication  does  not  go  the  length  of  deny- 
ing that  any  judgment  was  given  in  the  court  baron,  bt! 
merely  asserts  that  the  existence  of  such  judgment  cmw* 
be  proved  by  the  memorandum  of  the  proceedings.  Up« 
these  grounds  I  am  of  opinion  that  the  replication  in  thii 
case  is  insufficient,  and  that  the  defendant  is  entided  to 
judgment  on  demurrer. 

B  A  Y  L  E  Y,  J . — I  am  also  of  opinion  that  this  replicatka 
is  bad.  The  plea  states  that  the  defendant  obtained  ji^ 
ment  in  the  court  baron,  and  sued  out  execution  thereos. 
The  proper  question  arising  upon  that  plea  is,  whewf 
the  defendant  did  obtain  such  a  judgment ;  and  the  phiB' 
tiff  might  have  denied  that  fact,  and  taken  issue  upoa  it; 
bnt  mstead  of  that  he  only  says  that  there  is  no  meraonft- 
dum  of  the  judgment  remaining  in  the  court:  he  docs 
not  even  say  that  it  was  not  remaining  there  at  the  tBSi 
when  execution  was  sued  out.  Perhaps  that  may  ht^ 
been  properly  ground  of  special  demurrer,  and  of  special 
denmrrer  only,  because  whedier  the  memorandum  tfH 
remaining  at  the  time  when  the  replication  was  pleaded 
wns  a  perfectly  immaterial  fisict.  But  it  seems  to  me  tbl 
the  replication  is  bad  in  substance,  because,  thb  not 
being  a  court  of  record,  it  does  not  appear  that  it  was  tie 
duty  of  the  steward  to  make,  or  keep,  memoranda  of  tfce 
proceedings  of  the  court ;  and  even  if  that  had  appearei^ 
the  only  result  would  be  that  the  steward  wonld  be  Ksbie 
to  punishment  for  neglecting  his  duty ;  not  that  the  suitor 
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of  the  eoHiif  should  be  pre^diced  by  his  negkct.  The 
argument  that  the  memorandttni  would  be  Deeessavy  for 
the  purpose  of  sukig  ottt  a  writ  of  false  judgnent  at  one 
time  produced  some  impression  oi>  my  mind;  ImiI,  upoB 
reference  to  the  statute^  that  ioipressioB  has  been  re« 
ntored,  because  whatever  oUigalion  may  have  preTiously 
existed  of  making  such  memorandum,  appears  to  be  re- 
moved by  the  provisions  of  that  statute. 

Holhoyd,  J. — I  think  this  replication  is  bad  in  law, 
and  upon  general  demurrer.  The  allegation  of  the  plea, 
that  the  defendant  obtained  a  judgment  in  the  court 
baron,  puts  in  issue  a  fact  which  was  triable  by  a  jury; 
because  the  fact  is  alleged  without  a  verification,  and 
without  a  prout  patet  by  the  memorandum.  The  plain- 
tiff, in  his  replication,  does  not  deny  that  fact,  either  in 
express  terms,  or  by  necessary  implication ;  he  has  there- 
fore admitted  it.  The  result  then  is,  that  the  plaintiff 
admits  that  a  judgment  was  obtained,  but  denies  that 
there  is  any  existing  memorandum  of  it.  That  cannot  go 
to  invalidate  the  judgment  itself,  nor  is  it  an  answer  to 
the  plea,  because  it  only  denies  the  existence  of  one  par- 
ticular species  of  evidence  of  the  judgment  having  been 
obtained. 

LiTTLEDALE,  J. — I  am  inclined  to  think  that  the  pre- 
sent objection  could  not  properly  be  raised  except  on 
special  demurrer.  The  plaintiff  might  have  replied  gene- 
rally de  injurilL  sui,  though  he  certainly  was  not  bound  to 
take  that  course ;  he  was  at  liberty  to  put  any  particular 
fact  in  issue,  but  my  doubt  is  whether  he  has  put  any  fact 
properly  in  issue.  It  seems  to  me  that  the  replication 
Joes  in  substance  deny  that  any  judgment  was  obtained. 
tJndoubtedly  the  usual  mode  of  proceeding  in  a  court 
^aron  is  by  wager  of  law,  but  still  I  think  it  is  the  duty 
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of  the  Steward  to  make  an  entry  of  the  fact  that  the  de- 
fendant did  come  m  and  wage  his  law.     If  that  was  his 
^  duty,  then  we  must  intend  that  he  did  so,  and  then  the 

Wood.  allegation  that  no  such  entry  is  remaining,  may  fairly  be 
construed  as  meaning  that  no  judgment  was  obtained. 
On  special  demurrer,  however,  this  replication  would 
clearly  be  bad,  and  therefore  I  am  not  disposed  to  laj 
that  the  defendant  is  not,  upon  the  whole,  entitled  to 
judgment. 

Judgment  for  the  defendaot. 


END  OF  MICHAELMAS  TERM. 
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The  King  v.  The  Mayor,  Masters  and  Councillors  1825. 

of  TOTN  ESS.  "^"^ 

Monday^ 

January  24. 
(j .  CROSS  moved  for  a  rule  calling  on  the  Mayor,  &c    Mandamus  re- 

of  Totness,  to  shew  cause  why  a  mandamus  should  no^   *j  ^  ^™^ 
issue  to  them,  commanding  them  to  assemble  themselves  tion  to  meet 
together  within  the  borough,  and  consider  of  the  pro-  pose  of  consi- 
priety  of  removing  certain  persons,  by  name,  from  the  ^«"ng  '**« 
office  of  masters  and  councillors  of  the  said  borough,  on  removing  non- 
the  ground  of  non-residence.     It  was  stated  in  the  affi-  [!^*'^®°here"*" 
davits  in  support  of  the  motion,  that  of  fourteen  masters  the  charter  in 
and  councillors  chosen  under  the  charter,  but  ten  resided  quired  resi- 
within  the  borough ;  that  of  these,  four  were  unable  to  «®oce* 
attend  corporate  meetings  from  age  and  infirmity;  that 
by  the  charter  the  presence  of  eight  masters  and  coun- 
cillors was  necessary  to  constitute  a  corporate  meeting,- 
and  that  the  charter,  in  terms,  required  that  the  masters 
and  councillors  should  be  resident  witliin  the  borough. 
Two  instances  were  mentioned  in  which  masters  and 
councillors  had  been  removed  from  their  office,  on  the 
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ground  of  oou-residence.     Great  inconvenience  was  sug- 
gested as  arising  to  the  inhabitants  from  the  infrequency 
of  corporate  meetings,  by  reason  of  the  non-residence  of 
members,  and  the  illness  of  others,  who  were  unable  to 
attend;   and  it  was  alleged,  that   such  meetings  were 
only  called  when  they  suited  the  interests  or  convenience 
of  the  resident  masters  and  councillors.     This  case,  it 
was  urged,  was  much  stronger  than  Rex  v.  the  Mayor  of 
Portsmouth  (a),. because  here  the  charter  in  terms  re- 
quired that  the  masters  and  councillors  should  be  resi- 
dent.   [Abbott,  C.  J.  But  the  difficulty  is,  that  supposing 
a  meeting  of  the  corporation  is  called,  and  they  do  not 
chuse  to  remove  the  non-resident  members,  what  bene- 
fit  will   be   derived   from  this   application?      If    they 
refuse  to  amove,   a  mandamus  will  afford  no  remedy 
whatever  for  the  alleged  evil.]    If  a  legal  meeting  is 
called,  and  they  do  not  think  proper  to  amove,   then 
they  will   subject    themselves    to   a   criminal  informa- 
tion.    [Abbott,  C.  J.  I  am  not  satisfied  of  that.]    The 
charter  requires  that  the  masters  and  councillors  shall 
reside.     It  is  a  duty  imposed  upon  them,  and  if  they  ne- 
glect to  perform  it,  they  are  liable  to  amotion ;   and  if 
those  whose  duty  it  is  to  amove  refuse  so  to  do,  a  crimi- 
nal information  will  lie.     In  granting  the  charter  to  this 
corporation,  the  crown  must  be  supposed  to  have  done 
so  for  a  beneficial  purpose,  with  a  view  to  the  interests  of 
the  inhabitants,  but  if  the  members  of  the  corporation 
have  disqualified  themselves  by  non -residence,  that  pur- 
pose must  fail.     If  the  court  refuses  this  applicatioo, 
the  effect  will  be  that  this  corporation  will  cease  to  be 
of  any  use  for  the  purposes  for  which  it  was  origiDally 
incorporated.      This  is   the  strongest  case   which  has 
been  presented  to  the  c«urt.    The  charter  requires  tiiat 
the  masters  and  coimcillors  shall  be  inhabitants,  and  tiie 

(a)  Ante,  392. 
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public  sustain  a  real  inconvenience  from  *the  non-resi- 
dence of  some  of  the  members.  This  is  a  very  impor- 
tant question,  and  deserves  at  least  more  serious  consi- 
deration than  can  be  given  it  on  motion,  [/ibbottf  C.  J.  Totness. 
The  Court  has  been  of  opinion,  and  is  still  of  opinion, 
that  if  it  were  to  assume  to  itself  the  power  of  granting 
applications  of  this  kind  it  would  exceed  its  jurisdiction. 
This  court  never  thought  of  entertaining  such  an  appli- 
cation until  very  lately  indeed.  In  former  times  no 
instance  of  the  kind  is  to  be  found.     If  we  were  now  to 

I 

accede  to  it,  we  should  be  opening  a  door  to  litigation 
^'hich  would  be  quite  endless.]  The  absence  of  pre- 
cedents may  be  accounted  for,  by  observing  that  in 
former  times  corporators  were  more  astute  in  upholding 
their  corporate  rights  than  in  modem  times.  The  only 
remedy  for  the  grievance  complained  of  is  by  mandamus. 
Until  Rex  v.  Heaven  (a),  it  was  thought  that  a  quo  war- 
ranto information  would  lie  for  non-residence,  but  that 
case  decides,  that,  until  the  corporate  officer  is  removed, 
such  an  information  will  not  lie.  Unless,  therefore,  a 
mandamus  issues,  this  corporation  will  become  useless. 
There  is  no  other  method  of  compelling  the  corporators 
to  do  their  duty.  It  is  an  unquestionable  rule  of  law, 
that  whenever  a  corporate  body  is  guilty  of  a  breach  of 
duty,  this  court  will  set  them  in  motion.  Here  there 
has  been  a  breach  of  the  charter,  and  this  court  has 
authority  to  compel  the  execution  of  its  provisions. 

Abbott,  C.  J. — The  question  is  not  properly,  what 
the  members  of  this  corporation  ought  to  do,  but  whe- 
ther this  court  has  power  to  do  that  which  is  now  re- 
quired of  us.  It  is  extremely  difficult  to  define  the  pre- 
cise limits  of  our  authority ;  but  it  is  our  duty  to  take 
care*not  to  exceed  that  which  is  a  reasonable  limit.     In 

(fl)2T.  R.  77«. 
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governing  our  discretion  we  must  refer  to  that  which  has 
been  the  ancient  practice  of  the  court ;  and  certainly  the 
ancient  practice  has  been  not  to  grant  applications  of 
this  kind.  Under  circumstances  like  the  present,  I  think 
we  ought  not  to  take  upon  ourselves  to  establish  a  pre 
cedent,  so  likely  to  be  attended  with  serious  inconveni- 
ence. Speaking  individually,  I  should  be  extremely  un- 
willing to  take  upon  myself  the  authority  which  the 
court  is  now  called  upon  to  exercise. 


HoLROYD,  J.  and  Littledale,  J.  concurred  (a)  (b). 

(a)  Bayloff  J.  was  gone  to  chambers. 

(6)  See  Rci  v.  the  Mayor  af  West  Looe,  post. 


MofuUnf 
January  24. 

Mandamus 
granted  to  the 
steward  of  a 
manor  to  allow 
inspection  of 
the  court  rolls 
to  two  tenants, 
litigating  a 
right  of  com- 
mon in  the 
manor,  al- 
though tli^ 
cause  was  not 
at  issue. 


ROGEUS  t;.  Jt)NES. 

xt.  F.  RICHARDS  moved  to  discharge  a  rule  ob- 
tained last  term  for  a  mandamus  to  the  steward  of  the 
manor  and  lordship  of  ft^rithin  in  Denbighshire,  com- 
manding him  to  allow  the  plaintiff  an  inspection  of  the 
rolls  of  the  manor  as  far  as  they  related  to  the  matters 
in  issue  in  this  cause.  Both  parties  were  freeholders 
and  tenants  of  the  manor  of  Writhin,  doing  suit  and  ser- 
vice to  the  lord.  The  plaintiff  had  declared  in  trespass, 
quare  clausum  fregit,  to  which  the  defendant  pleaded  a 
prescriptive  right  of  common  over  the  locus  in  quo. 
Issue  had  not  been  joined  at  the  time  the  rule  for  a 
mandamus  was  obtained,  and  it  was  now  contended,  first, 
that  in  point  of  practice  the  mandamus  could  not  issue  in 
the  present  stage  of  the  proceedings,  and  second,  that  as 
far  as  they  had  gone,  no  question  appeared  to  be  in- 
volved in  the  cause,  which  could  justify  an  inspection 
of  the  court  rolls. 
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Per  Curiam. — Whether  the  rule  nisi  for  a  maDda- 
mus  was  regularly  obtaioecf  in  the  first  instance,  it  is  un- 
necessary to  decide,  but  we  are  clearly  of  opinion  that 
it  is  for  the  interest  of  all  parties  that  it  ought  to  issue. 

Rule  refused. 


The  King  r.  Warnfodd.  Tuetddy, 

'  Januayy  25. 

K^HITTYy  in  Michaelmas  Term,  obtained  a  rule  calling  Mandanaas 

upon  a  justice  of  the  peace  for  the  county  of  fFtV/i,  to  to  amend  the 

shew  cause  why  a  mandamus  should  not  issue,  directed  record  of-a 

game  oonvio- 
to  him,  commanding  him  to  amend  the  record  of  a  con-  tioD,bytectiog 

viction  on  the  game  laws,  by  setting  out  the  evidence,  on  2"'       ^^ 

which  the  conviction  was  founded,  as  nearly  as  possible  which  it  is 

in  the  words  used  by  each  of  the  witnesses  examined  gnarly  as  pos- 

before  the  justice,  in  pursuance  of  the  3  Geo.  4.  c.  23.,  »'We  in  the 
.    ,    .  Ill  1-1  words  used  by 

It  bemg  suggested  that  the  record,  as  it  stood  at  present,  the  witnesses. 

made  the  witnesses  swear  in  the  technical  language  of 

the  statute,  and  not  in  the  words  alleged  to  have  been 

used  by  themselves. 

Mereteelherviovi  shewed  cause  and  contended,  that  the 
justice,  having  once  drawn  up  the  conviction,  had  no  con- 
trol over  and  could  not  alter  it.  He  had  always  under- 
stood it  to  be  an  universal  rule  that  a  conviction  once 
made  matter  of  record  could  never  be  altered;  and  if 
erroneous,  the  relief  could  only  be  by  appeal  to  the  ses* 
sions.  The  question  was  whether  the  court  h^d  autho- 
rity to  grant  a  mandamus  in  such  a  case  for  such  a  pur- 
pose, and  he  submitted  that  it  would  be  a  dangerous 
practice  to  allow  justices  in  any  case  to  alter  their 
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conviction.  In  Re  Rix  {a)  the  court  undoubtedly 
ipranted  a  mandamus  for  such  a  purpose,  but  the  objec- 
tion now  taken  was  not  suggested,  it  being  agreed  as 
Warhpord.  matter  of  arrangement,  that  the  evidence  should  be  set 
out  in  order  to  raise  a  question  of  importance  on  the 
construction  of  the  building  act.  Besides,  in  this  case 
the  justice  would  have  difficulty  in  setting  out  the  evi- 
dence, if  the  minutes  taken  at  the  hearing  of  the  infor- 
mation were  lost  or  mislaid.  The  statute  on  which  this 
motion  was  founded  had  very  recently  come  into  opera- 
tion, and  that  may  be  the  reason  why  the  justice  had  not 
set  out  the  evidence  in  the  words  used  by  the  witnesses. 
[Baylejfy  J.  But  before  that  statute  the  justices  were 
bound  to  set  out  the  evidence.]     Not  in  the  very  words. 

Abbott,  C.  J. — Nor  are  they  now  bound  to  set  oat 
every  word.  All  that  is  required  of  them  is,  to  set  out  the 
evidence  as  nearly  as  possible  in  the  words  used  by  the 
witnesses;  that  is,  the  substance  and  effect;  but  Dot 
every  word.  Here  it  is  suggested  that  the  witnesses  are 
made  to  speak  in  the  language  of  the  act  of  parliament 
No  illiterate  witness,  nor  indeed  any  witness,  would  sap 
that  the  defendant  ''  did  use  a  certain  engine  called  a 
gun,  and  a  certain  dog  called  a  pointer,  to  kill  and 
destroy  the  game."  The  conviction  must  set  out  the 
language  used  by  the  witness,  in  order  that  it  may  be 
seen  whether  a  right  conclusion  is  dravni  from  it.  The 
court  will  not  assume  that  the  justice  has  done  his  dvtj 
unless  be  tells  us  so  by  his  own  acts.  This  is  an  imper- 
fect record,  and  ought  to  be  amended. 

£.  Aldersotif  amicus  curias,  mentioned  that  this  vefj 

(a)  Ante,  249.     See  Rex  v.  Marsh,  ante,  182. 
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point  had  been  decided  in  Rex  v.  Allen  (a),  in  the  case 
of  a  game  conviction  drawn  up  by  the  magistrates  at 
Union  Hall,  and  the  court  ordered  a  mandamus  to  have 
the  evidence  set  out. 


The  King 

V. 

Wabnfobd. 


The  Court  considered  the  objection  not  maintaina- 
ble^ and  therefore  made  the 


Rule  absolute. 


(fl)  Not  reported. 


The  King  v.  Lyon  and  another. 

INDICTM£NT  for  not  repairing  a  highway  in  the 
parish  of  St.  Pancras,  in  the  county  of  Middlesex.  Plea, 
DOt  guilty.  At  the  trial  before  Abbott,  Ci.j  at  the 
Middlesex  adjourned  Sittings  after  last  term,  it  appeared 
in  evidence  that  the  place  indicted  formed  a  communica- 
tion between  Sidmouth  Street  and  James  Street,  in  the 
neighbourhood  of  Grajfs  Inn  Lane  Road,  and  was 
arched  over,  there  being  a  dwelling-house  over  the  arch. 
The  archway  was  only  nine  feet  in  width  and  ten  in  height, 
through  which  is  was  proved  that  neither  vans  nor  stage 
coaches  could  pass  or  repass.  By  an  act  of  parliament 
passed  in  1 8 10,  certain  streets,  lanes  and  squares  built, 
or  to  be  built,  on  land  belonging  to  a  Mr.  Harrison,  were 
directed  to  be  paved  by  the  commissioners  for  paving 
streets,  8u;.  in  the  parish  of  St.  Pancras.  The  way  in 
question  went  over  land  belonging  to  Mr.  Harrison,  and 
before  the  passing  of  the  act  had  existed  as  a  way.  It 
had,  however,  never  been  adopted  or  repaired  by  the 
parish,  but  had  occasionally  been  mended  with  gravel  by 
private  individuals  residing  in  the  neighbourhood.     On 


Thursdayf 
January  %7, 

A  right  of 
way  for  all  the 
king's  subjects 
to  pass  and 
repass  with 
their  carts  and 
carriaget,  is 
not  restrained 
because  all 
carriages  can- 
not pass  and 
repass. 

Where  a 
waj  has  been 
recognized  as 
pubh'c  in  an 
act  of  parlia- 
ment for 
making 
streets, 
squares,  &a, 
it  is  not  neces- 
sary that  it 
should  be 
adopted  by 
the  parish  to 
make  it  a 
public  way. 
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the  part  of  the  defendants  it  was  objected,  first,  that  the 
evidence  did  not  support  the  description  given  of  the 
way  in  the  indictment,  inasmuch  as  all  the  King*s  subjects 
could  not  pass  and  repass  with  their  carts  and  carriages 
as  therein  alleged  ;  and  second,  that  as  there  was  no  evi- 
dence of  the  parish  having  acquiesced  in  the  dedication 
of  the  way  to  the  public,  it  was  not  a  public  road  which 
the  defendants  were  bound  to  repair.  The  Lord  Chief 
Justice  overruled  both  objections,  and  the  defendants 
were  found  guilty. 

Abraham  now  moved  for  a  new  trial.    The  indictment 
alleges  that  the  way  in  question  was  used  for  all  the  liege 
subjects  of  our  lord  the  King  and  his  predecessors,  with 
their  horses,  carts  and  carriages,  to  go,  retam,  pass,  ride, 
and  labour,  at  their  free  will  and  pleasure.     The  word 
^  carriages"  must  mean,   ex   vi  termini,  all  carriages. 
Now,  it  was  proved  that  all  carriages  could  not  pass  and 
repass,  it  being  in  evidence  that  neither  vans  nor  st^e 
coaches  could  pass  and  repass,  and  therefore  there  is  a 
fatal  variance,  because  the  evidence  only  shews  a  limited 
right  in  the  public ;  Rex  v.  Marquis  of  Buckingham  (a). 
That  was  an  indictment  for  not  repairing  a  public  brieve, 
over  which  i^  was  alleged  the  King's  subjects  had  a  ri^t 
to  go  ''  at  their  free  will  and  pleasure,"  and  it  appearaig 
in  evidence  that  there  was  a  bar  across  the  bridge  whick 
was  kept  locked  except  in  times  of  flood,  it  was  beM 
that  the  public  had  only  a  limited  right  to  use  the  bridge 
at  such  times,  and  consequently  the  variance  was  adjudged 
fatal.      [Baylejfj  J.  That  case  does  not   bear  on  this. 
The  same  point  was  afterwards  brought  before  this  Court 
in  another  case.     If  you  claim  a  right  to  go  over  a  waj 
at  all  times  of  the  year,  and  it  appears  in  evidence  that 
you  are  not  entitled  at  some  period  of  the  year,  then  the 

(a)  4  Campb.  189. 
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indictment  fails  in  proof.  Here,  all  that  is  clamed  is  a 
right  of  way  for  all  the  King's  subjects  to  pass  and  re- 
pass with  their  carriages ;  i.  e.  such  carriages  as  the  way 
will  allow  of  passage.]  Second,  assuming  that  this  is  a 
way  reco^ized  by  the  act  of  1810,  and  that  it  has  been 
used  by  the  public,  still  as  there  was  no  evidence  that 
the  parish  had  acquiesced  in  the  dedication  by  repairing 
it  or  otherwise,  it  is  not  a  public  road  which  the  parish 
are  bound  to  repair.  Rex  v.  St.  Benedict  (a).  [Bay^ 
lei/,  J.  In  that  case  the  road  was  originally  set  out  under 
an  inclosure  act,  and  the  right  to  use  it  was  limited  to 
certain  persons  only,  and  though  the  public  had  used  it 
for  many  years,  the  Court  held  that  the  mere  use  of  it 
was  not  a  sufficient  evidence  of  a  dedication  of  it  to  the 
public] 

Abbott,  C.J. — The  first  point  is  clearly  not  tenable. 
The  allegation  that  this  is  a  way  for  all  the  King's  sub- 
jects to  pass  and  repass  with  their  carriages,  means  only 
that  all  the  king's  subjects  have  a  right  to  pass  with  such 
carriages  as  the  way  will  admit  of  passage.  There  are 
many  lanes  in  the  country  which  are  not  wide  enough  for  a 
waggon  to  pass,  but  that  would  not  make  it  the  less  a  pub- 
lic way  for  all  the  King's  subjects  to  pass  and  repass  with 
their  carriages;  i.e.  such  carriages  as  the  way  will  allow 
of  passage.  Here  there  was  abundant  evidence  that  all 
the  King's  subjects  had  passed  and  repassed  with  such 
carriages  as  the  archway  would  allow.  Then,  as  to  the 
second  point,  it  appears  that  before  the  passing  of  the 
act  in  1810  there  had  been  a  way.  The  act  itself 
recites  that  Mr.  Harrison  had  forined  a  plan,  and  had 
entered  into  an  agreement  with  the  commissioners,  for 
building  certain  streets  and  squares  upon  his  land,  and 
that  it  would  be  desirable  that  such  streets  and  squares, 

(a)  4  B.  &  A.  447. 


TbeKiwo 
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when  built,  should  be  placed  under  the  authority  of  the 
commissioners  for  paving  S^  Pancras;  wad  then  it  poials 
out  the  mode  of  setting  out  the  footways  and  carria^ 
ways,  and  the  manner  in  which  they  are  to  be  paved. 
This,  amongst  other  ways,  is  recognized  by  the  act  If 
it  is  said  that  because  this  particular  way  has  not  beci 
recognized  by  the  commissioners,  by  repairing  it^  tk 
defendants  are  to  be  exempt  from  the  liabili^  to  repir, 
the  same  objection  would  apply  to  any  of  the  prmcipil 
streets  marked  out  by  the  act. 


Bayley,  J.— The  act  of  parliament  makes  this  i 
public  road,  and  therefore  the  adoption  by  the  parish,  to 
make  it  a  public  road,  is  not  wanted. 

HoLROYD,  J.  and  Littledale,  J.  concurred. 


Rule  refused. 


Tuesdayt 
February  1. 

If  a  coDtinu- 
EDce  be  en- 
tered from  the 
last  day  of 
Trinity  to  the 
first  day  of 
Miehaeimas 
term,  facts  oo- 
carring  in  the 
interim  cannot 
be  pleaded 
puis  darrein 
continuance 
after  the  6rst 
day  of  Af*- 
chaelmas  term, 
^^irithout  the 
BVkua  of  the 
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The  King  v.  Josiah  Taylor  {a). 

Indictment  for  a  nuisance  in  keeping  a  cominos 
gaming-house.  Plea,  autrefois  acquit.  This  plea  wis 
pleaded  in  Trinity  term  last,  and  at  the  Westminster  set- 
sions  between  Trinity  and  Michaelmas  terms,  the  d^ 
fendant  was  tried  and  acquitted  on  another  indictmcot 
for  the  same  offence.  In  Michaelmas  term,  before  the 
prosecutor  had  replied  to  the  former  plea,  the  defembit 
pleaded  his  last  acquittal  puis  darrein  continuance,  lbs 
plea  was  in  fact  put  in  on  the  19th  of  Sovember,  bat  it 
was  entitled  of  the  term  generally. 

Chitty,  in  the  course  of  the  last  term,  having  obtained 

(a)S.  C.  ante,  487. 
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I  rule  nisi  for  taking  this  plea  off  the  file,  upon  an  affi- 
lavit  suggesting  that  the  last  acquittal  had  been  pro- 
:ured  by  bribery,  fraud  and  collusion, 

Brodrick,  on  a  former  day  in  this  term,  shewed  cause, 
rhis  is  an  attempt  to  burthen  the  defendant  with  all  the 
:osts  of  the  proceedings,  but  it  cannot  succeed ;  for  the 
:ourt  have  no  such  summary  jurisdiction  as  this  applica- 
:ion  attributes  to  them.    The  defendant  is  not  an  officer 
3f  the  court,  therefore  there  is  no  reason  for  their  sum- 
nary  interposition;   and  there  are  cases  shewing  that 
the  court  have  no  discretion  on  this  point,  but  are  bound 
to    receive   pleas  puis  darrein  continuance.      Pari;^  v. 
Salkeldf  (a)  and  Lovell  v.  Eastaff(b).  [Bayleyi  J.  There 
was  a  special  reason  for  the  decision  of  the  court  in  the 
latter  case,  namely,  that  a  rule  for  a  new  trial  was  pend- 
mg  at  the  time  the  application  was  made.     Besides,  the 
title  of  this  plea  is  irregular.]     Undoubtedly  the   plea 
was  pleaded  on  the  igth  of  November y^VkA  it  is  entitled 
of  the  term  generally.    Even  if  that  be  irregular,  it  is  not 
such  an  irregularity  as  will  warrant  the  summary  inter- 
position of  the  court.    Suppose  an  untrue  assertion  had 
by  accident  found  its  way  into  the  body  of  the  plea^  the 
court  would  not  on  that  account  take  the  plea  off  the 
file;  they  would  leave  the  prosecutor  to  his  common 
remedy,  a  replication,  or  a  demurrer.     It  is  not  pre- 
tended that  this  plea  is  bad  in  substance,  and  it  would 
be  a  new  step  to  take  it  off  the  file  for  a  mere  informality 
in  the  title,  which  it  is  the  constant  practice  of  the  court 
to  allow  tlie  party  to  amend.     But,  under  all  the  cir- 
dunstances  of  the  case,  it  seems  that  this  plea  is  strictly 
iregular  and  unobjectionable,  for  when  issue  has  not  been 
joined,  facts  puis  darrein  continuance  may  be  pleaded  of 
the  term  generally,  and  are  not  coufioed  to  the  particular 

(fl)  2  Wills.  137  (6)  3  T.  R.  554. 


The  King 
Tatlor. 


The  King 

9. 

Taylor. 
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day  up  to  which  the  continuance  is  entered.  Lori 
Chief  Baron  Comytis  says,  ^  If  any  thing  happens  pend- 
ing the  writ,  and  before  usuejoinedf  which  goes  in  bv, 
or  proves  the  writ  abated,  and  not  abateable  only,  itnuj 
be  pleaded,  without  saying  after  the  last  continnanoe;" 
and  he  cites  2  Lutw.  1 1 78.  as  an  authority  in  point  («]. 
Now  the  same  rule  would  equally  apply  to  die  infenil 
in  the  proceedings  after  plea  and  before  replication,  sid 
the  present  case  comes  clearly  within  the  principle  hid 
down.  {Littledale,  J.  In  the  same  work,  under  the  saae 
head,  you  will  find  another  case  cited,  from  2  Joao^ 
129,  where  the  court  received  a  plea  puis  darrein  am- 
tinuance  at  the  end  of  a  week  after  the  commencemciK 
of  the  term.]  If  the  court  interfere  at  all,  it  can  be  oaly 
to  order  the  defendant  to  amend  bia  plea  by  entitling  k 
on  the  same  day  on  which  it  was  wed ;  and  even  tbC 
they  will  not  do  upon  the  present  motion;  it  must  k 
the  subject  of  a  separate  application. 


\ 


Chititf,  contrd.  The  only  question  is,  whether  thii 
plea  is  irregular,  for  if  it  is,  the  court  may  strike  it  of 
the  file ;  and  under  the  circumstances  of  this  case,  dwj 
will  do  so,  if  they  can.  The  first  plea  put  upon  tk 
record  was  a  special  plea,  and  the  rules  of  practice  io 
not  allow  a  defendant  to  waive  a  special  plea,  and  fkd 
de  novo,  without  the  special  leave  of  the  court.  Ijdi, 
901,  6  ed.  and  the  cases  there  collected.  The  defendaat 
has  not  even  now  ventured  to  swear  that  the  last  acqoittil 
was  obtained  fairly  and  bon&  fide,  therefore  he  certaiaif 
does  not  stand  in  a  situation  to  ask  for  any  indulgence 
from  the  court.  The  cases  cited  on  the  other  side  do  not 
govern  the  present.  Undoubtedly,  where  a  plea  poii 
darrein  continuance  is  pleaded  in  proper  time,  the  court 
have  no  discretionary  power  to  receive  or  reject  it ;  M 

(a)  Com.  Dig.  tit.  AlnUement.  (I.  24.) 
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present  is  clearly  pleaded  out  of  time,  and  pleas  of        1825. 

nature,  if  they  are  pleaded  too  late,  may  be  set  aside      ^'^/^^ 

•       !_  -  J     J  X.     I.  ^     The  Kino 

pleas  m  abatement,  m  respect  of  which  the  court  f^. 

e  frequently  interfered  in  the  manner  now  prayed  for.      Tatlor. 
Uoughby  V.  tVilkim  (a),  and  Tiddy  611.  6  ed. 

Die  Court  took  time  to  consider  of  their  judgment, 
ich  was  now  delivered  by 

Abbott,  C  J. — ^This  case  came  before  the  court  upon 
lotion  to  set  aside  a  plea  puis  darrein  continuance, 
le  indictment  was  for  keeping  a  common  gaming- 
ise.  The  plea  stated,  that  after  the  indictment  was 
ferred  in  this  court,  another  indictment  had  been 
ferred  at  the  quarter  sessions  for  the  same  offence, 
Dn  which  indictment  being  brought  on  for  trial,  the  de- 
dant  was  acquitted.  This  plea  was  pleaded  generally 
if  it  referred  to  the  first  day  of  the  term.  It  is  clear 
V,  by  the  affidavit,  that  it  was  not  put  upon  the  file  of 
I  court  until  the  19th  November.  The  prosecutor, 
his  counsel,  therefore  moved  to  take  that  plea  off  the 
,  contending  that  a  plea  puis  darrein  continuance 
St  be  pleaded  on  that  day  to  which  the  continuance 
nade ;  that  is,  that  in  this  case  it  could  be  pleaded  on 
first  day  of  Michaelmas  term  only.  Tnis  is  the  case 
a  criminal  proceeding.  In  civil  actions,  by  the  indul* 
tee  of  the  court,  four  days  are  allowed ;  but  even  if 
t  indulgence  was  extended  to  cases  of  indictments,  it 
uld  not  extend  to  a  case  where  the  plea  was  not 
iaded  until  long  after  the  first  four  days  of  the  term, 
we  consider  how  the  record  would  have  been  drawn 
in  ancient  times,  and  how  it  should  be  drawn  up  in 
idem  times,  we  shall  find  that  it  would  state  the  con- 
aance  to  be  upon  the  appearance  of  the  attomies  for 

(o)2  Smith,  896. 
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the  prosecution  add  for  the  defendant,  and  that  would 

^.    „  be  recorded  on  the  first  day  of  the  term,  an  undertakiw 

The  King  . 

V.  being  given  for  the  appearance  either  on  the  last  da?  of 

T**"»-      the  tenn,  or  some  other  day.     Supposing  this  ent.7  to 
have  been  made,  it  is  quite  clear  that  this  plea,  comin^f 
in  after  that  day,  and  referring  to  a  matter  which  took 
place  in  vacation,  would,  on  the  very  fiace  of  it,  appear 
to  be  a  bad  plea.      Now  it  was  said,  inasmuch  as  there 
was   no   such  entry  on  this   record,   this   party  migk 
come  in  and  put  his  plea  on  the  file  at  a  later  time.   It 
is  obvious  that  he  might  have  done  so  on  the  first  kj 
of  the  term;   but  why  wait  during  almost  the  whole  of 
that  term,  if  he  professed  to  enter  the  continuance  froa 
the  very  last  day  of  the  preceding  term  to  the  fint  bij 
of  the  ensuing  term  i    In  the  case  cited  by  Lord  Qrief 
Baron  ComynSf  from  9,  Jones,  the  party  was  admitted  to 
plead  after  the  first  day  of  the  term,  which  certaiolj  im- 
ports that  it  was  not  done  without  the  permission  of  tk 
court.      No  doubt  for  the  furtherance  of  justice^  more 
especially  in  a  criminal  case,  if  the  party  by  any  inad- 
vertence has  let  slip  his  time  and  neglected  to  plead,  the 
court  would  give  him  leave  to  do  so.      In  the  case  of 
Lovell  V.  Eastaff,  which  was  cited  on  the  part  of  the  de- 
fendant, we  see  that  even  though  the  defendant  did  not  pot 
in  his  plea  until  a  later  day,  still,  on  a  motion  to  take 
that  plea  off  the  file,  the  court  thought  it  right  to  look  to 
the  circumstances  of  the  case,  in  order  to  see  wbetkr 
justice  required  that  it  should  be  taken  o£F.     In  thatcaie 
the  court  refused  to  take  the  plea  o£F  the  file ;  bat  wU 
was  the  reason  assigned  ?    That  on  the  first  day  of  tke 
term,  and  for   several   days  afterwards,  a  motion  wai 
pending  in   this  court  for  a  new  trial,  and  tho^fore, 
until  that  motion  was   disposed  of,  it  would  have  bees 
useless  to  put  on  the  file  that  plea  which  was  pat  oo  tbe 
file  immediately  after  the  motion  for  a  new  trial  was 
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isposed  of.  The  plea  was  a  plea  of  bankruptcy,  and 
would  have  been  quite  useless  to  put  it  on  the  file 
ftrlier.  Upon  the  present  occasion  the  plea  was  pleaded 
ithout  any  previous  application  to  the  court.  The  rule 
bich  was  obtained  to  set  aside  the  plea  is  founded  upon 
1  aj£davit  stating  positively,  that  the  acquittal  which 
»rms  the  subject  of  the  plea  had  been  obtained  by 
«ud  and  collusion,  and  that  is  not  denied  by  the  defend- 
Dt.  He  has  been  advised,  and  no  doubt  he  has  been 
rell  advised,  not  to  pledge  his  conscience  in  contradic- 
ion  to  that  which  is  here  alleged.  That  fact  remaining 
mcontradicted,  the  question  is,  if  a  plea  irregularly 
jleaded  should  be  suffered  to  remiun  on  the  file  of  the 
:ourt,  when  its  effect  would  be,  according  to  an  uncon- 
Tadicted  affidavit,  to  defeat  the  ends  of  justice,  and  to 
Mevent  the  trial  of  the  defendant,  by  means  of  an  ac- 
luittal,  obtained  in  all  probability  by  his  own  money. 
'or  these  reasons  I  do  not  think  the  rule  ought  to  be 
iBcharged. 

Rule  absolute. 


The  King 

V* 

Taylor. 


The  Kino  v.  The  Justices  of  St.  Alban's. 

•'N  shewing  cause  against  a  rule  nisi,  which  had  been 
btained  last  term,  for  removing  into  thb  court  by  certi- 
^^ri  the  appointment  of  surveyors  of  highways  for  the 
berty  of  St.  Albavfsj  for  the  purpose  of  having  the  same 
uusbed,  the  question  was,  whether^  the  certiorari  was 
ifcen  away  by  the  general  highway  act,  13  Geo.  3. 
78*  s.  80. 

Brodrick  and  Piatt  shewed  cause.     It  is  clear  that  in 
lis  case  the  certiorari  is  taken  away.     By  s.  80.  of  the 


Thundayy 
February  3. 
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general  highway  act,  it  is  in  express  terms  declared,  thit 
**  no  proceedings  to  be  had  or  taken  in  pursuance  of  tiiii 
V,  act  shall  be  quashed  or  vacated  for  Mi'ant  of  form,  or 

The  Justices  re„jQyed  by  certiorari  or  any  other  writ  or  process  whil- 
St.  Albans\   soever  (except  as  hereinbefore  mentioned)  into  any  of 
his  Majesty's  courts  of  record  at  WtsiminsterJ*    The 
excepted  cases  referred  to  are  contained  in  the  24th  8e^ 
tion,  and  relate  solely  to  where  roads  are  presented  bj 
justices  on  their  own  view  as  being  out  of  repair.    Hit 
case,  therefore,  not  being  expressly  excepted,  the  gencnl 
words  of  the  80th  section  come  into  operation,  and  tk 
appointment  of  a  surveyor  cannot  be  removed  into  thii 
Court.    The  rule  is>  that  where  there  are  express  raw- 
dies  given  by  a  statute,  and  the  certiorari  is  in  terms  takes 
away,  the  disability  must  operate  as  against  all  perssai 
except  the  crown.    In  all  other  cases  the  Court  is  bood 
by  the  general  words  of  the  act.    If  that  be  so,  then  lkt% 
being  an  application  at  the  instance  of  a  private  indi- 
vidual, to  remove  the  appointment  of  surveyors,  the  ressk 
is,  that  the  certiorari  does  not  lie.     If  any  individual  ii 
aggrieved  by  the  appointment,  the  remedy  is  by  appol 
to  the  sessions,  which  remedy  is  given  by  the  same  8e^ 
tion  which  takes  away  the  certiorari. 

Gumey  and  Brougham^  contri.  It  is  a  settled  rule  ii 
cases  of  this  nature,  that  the  certiorari  always  lies,  unless 
it  is  expressly  taken  away,  and  an  appeal  never  lies  us* 
less  it  is  expressly  given  by  the  statute  (cr).  Now  hcie 
the  certiorari  is  not  expressly  taken  away,  nor  is  anip- 
peal  given.  The  appointment  of  surveyors  must,  bj 
s.  1.  of  the  Highway  Act,  be  made  by  the  justices  tt 
special  petty  sessions.  No  appeal  is  given  by  s.  8(X 
against  any  thing  done  by  the  special  sessions,  and  tbeie* 
fore  the  appeal  clause  gives  no  relief;  the  remedy  iniu< 

{a)  See  Hex  v.  Cashiohury^  ante,  vol.  i.  485. 
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consequently  be  by  certiorari.    It  has  been  decided  that        1825. 
if  an  appeal  be  not  given,  the  certiorari  still  lies ;  Rex  v.     Jj^^L^^ 
TheJmtices  of  the  West  Riding  of  Yorkshire  (a)  and  v. 

Rex  V.  Mitchell  (6) ;  which  cases  are  also  authorities  to  '^^  Juiitices 
shew,  that  no  appeal  lies  where  the  act  complained  of  is  St.  Albah's. 
done  at  the  special  petty  sessions.  There  are  instances 
to  be  found  where  appointnoenta  of  surveyors  have  been 
quashed ;  Rex  v.  Baldwin  (c)  and  Rex  v.  The  Justices 
of  Denbighshire  (d) ;  but  it  is  true  those  have  been  where 
the  appointments  have  been  mere  nullities,  and  the  Court 
has  accordingly  directed  a  mandan^us  to  make  fresh  ap- 
pointments. According  to  what  is  said  by  Lord  Kenyon 
laRexy*  Baldwin^  if  there  is  any  objection  to  the  appoint- 
ment of  surveyors,  the  party  objecting  should  first  remove 
it  into  this  Court  by  certiorari,  and  then  move  to  quash  it. 
This  therefore  seems  an  express  authority  to  shew  that 
the  certiorari  is  not  taken  away.  Sect.  80.  enacts,  that 
if  any  person  shall  think  himself  aggrieved  by  any  thing 
done  in  the  execution  of  the  act,  for  which  no  particular 
method  of  relief  hath  been  already  appointed,  he  may 
appeal  to  the  quarter  sessions,  by  whom  the  matter  of 
such  appeal  shiEill  be  finally  determined ;  and  then  it  de- 
clares, that  no  proceedings  had  in  pursuance  of  the  act 
shall  be  quashed  or  vacated  for  want  of  form,  or  removed 
by  certiorari.  Now  it  is  quite  clear  that  this  is  not  a  case 
in  which  an  appeal  lies ;  and  if  so,  then  the  certiorari  is 
not  taken  away.  Assuming  that  the  proper  remedy  is  by 
appeal,  it  can  hardly  be  said  that  the  act  of  appointmg  a 
sarveyor  is  a  thing  done,  in  respect  of  which  any  indi- 
ndual  can  complain.  On  these  grounds  the  rule  for  a 
certiorari  must  be  made  absolute. 

Abbott,  C.J. — Supposing, upon  the  true  construction 

(fl)  5  T.  R.  629.  (6)  5  T.  R.  701 . 

(c)  7  Id.  169.  (rf)  4  East,  14«. 
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of  ihe  Words  of  the  80tb  section,  by  which  the  writ  of 
-^  j^  certiorari  is  taken  away,  they  must  be  confined  to  tke 

V.  cases  in  which  an  appeal  is  given,  then  it  becomes  incnm- 

The  Justices  ^^^  ^^  ^^  ^^^^^  applybg  for  the  writ,  to  shew  that  this 

St.  Albah's.  is  a  case  in  which  there  could  be  no  appeal.     I  am  of 
opinion  that  this  is  a  case  in  which  there  may  be  an  tp- 
peal>  and  therefore  it  would  be  unnecessary  to  detemune 
whether,  upon  the  true  construction  of  the  words,  the 
I  certiorari  is  taken  away ;  for  it  would  be  sufficient  to  say, 

that  the  remedy  must  be  by  appeal  in  the  first  instance. 
The  language  of  the  clause  giving  die  appeal  is, ''  If  aaj 
person  shall  think  himself  or  herself  aggrieved  by  aaj 
thing  done  by  any  justice  or  justices  of  the  peace,  or 
other  person,  in  the  execution  of  any  of  the  powers  gives 
by  this  act,  and  for  which  no  particular  method  of  relief 
hath  been   already  appointed,  every  such  person  mij 
appeal  to  the  justices  of  the  peace  at  any  general  quarter 
sessions  of  the  peace,  to  be  held  for  the  limit  whereki 
the  cause  of  such  complaint  shall  arise/'     Now  the  act 
of  appointing  a  surveyor  of  the  highways  is  an  act  done 
by  justices  of  the  peace  in  pursuance  of  the  powers  gives 
by  the  statute.     That  is  a  matter  about  which  there  cas 
be  no  doubt.     It  is  said,  however,  that  the  appointmeet 
of  surveyor  is  by  justices  sitting  in  special  petty  sessions. 
I  can  find  no  distinction  between  an  act  done  by  justices 
assembled  in  what  are  called  petty  sessions,  and  the  act 
of  any  other  justices.    The  appeal  is  given  generally  to 
the  justices  at  quarter  sessions,  to  any  person  aggrieved 
by  any  thing  done  by  aiiy  justice  or  justices  of  the  peace 
or  other  person.     I  do  not  find  any  word  which  exclodes 
the  right  of  appealing  against  any  thmg  done  by  the  spe- 
cial petty  sessions,  and  therefore  there  is  no  pretence  for 
saying  that  this  is  a  case  in  which  the  appeal  is  tikci 
away.     It  is  said  that  in  this  instance  no  person  can  k 
said  to  be  s^grieved  by  the  appointment  of  surveyor  of 
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the  highways.  If  that  be  so,  it  must  be  said  that  no  per- 
son can  have  a  right  to  complain  or  apply  to  have  the 
appointment  quashed.  But  I  am  of  opinion  that  if  there 
be  an  improper  appointment  of  a  surveyor,  every  inhabi-  '^^  Justices 
tant  of  the  parish  or  liberty,  if  aggrieved,  has  a  right  to  St.  Albah's. 
appeal.  Independently,  however,  of  this  construction  as 
to  the  right  of  appeal,  I  take  it  to  be  quite  clear  that  the 
80th  section  takes  away  the  writ  of  certiorari.  The 
words  are  general — ''  no  proceedings  to  be  had  or  taken 
in  pursuance  of  this  act  shall  be  removed  by  certiorari 
into  any  of  his  Majesty's  courts  of  record  at  JVestmvnterJ^ 
This  is  a  proceeding  had  and  taken  in  pursuance  of  the 
act,  and  therefore  the  certiorari  does  not  lie. 

Bayley,  J.,  HoLROYD,  J.  and  Littledalb,  J* 
concurred. 

Rule  discharged,  but  without  costs. 


The  King  v.  The  Inhabitants  of  Earl  ShiltoK. 

Two  Justices  by  their  order,  dated  20th  October,  1823,  Where  a  pa- 
removed  John  Bird,   Mary  his  wife,   and  their   three  cate,  thirty- 
children,  from  the  parish  of  Earl  Shilion,  in  the  county  ^^®  J**"  ®'^» 
'  '^      ^  ,  '  "^   was  granted 

of  Leicester,  to  the  parish  of  Foleshilly  in  the  county  of  bjtwopersoai 
the  city  of  Covattry.    The  Sessions  on  appeal  quashed  J^e^SSves  oq 

the  order,  subject  to  the  opinion  of  this  Court  on  the  the  face  of  it 
^  „      .  •*  ^  tobc«the 

followmg  case :  major  part  of 

The  pauper's  birth  settlement  at  Foleshilt  being  ad-  '^«  church- 
"^     ^  warden  and 

mitted,  the  appellant  proved  a  subsequent  settlement  at  overseer,"  and 

there  wai  evi* 
4eace  on  one  side^  that  both  before  and  ever  since  the  certificate  was  granted,  but 
46e  overseer  had  acted  in  the  parish,  and  on  the  other  that  in  two  insunces,  at  least, 
two  overseers  had  been  appointed,  though  onlv  one  had  acted : — Held,  that  the  Ses- 
sions might  reasonably  intend,  as  a  question  of  fact,  that  there  had  never  been  more 
than  <Mie  overseer  appointed,  and  consequently  that  the  certificate  was  valid. 

M  M  2 
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Earl  Shihon,  by  apprenticeship  to  one  John  Smiihf  who 
resided  there ;  but  who,  the  respondents  contendedy  was 
a  certificated  person  from  the  parish  of  Crqfi.    Tbe 
The         certificate  was  as  follows : 

iNHABITANTf 

of  Earl      "The  county  of  ">  To  the  Churchwarden  and  Overseer 
Shilton.      i^^^^„^  to  ^it  J     of  the  Poor  of  the  parish  of  Earl 

Shilton,  in  the  county  of  Leicester, 
or  to  any  of  them. 

"  We  John  Brookes  and  William  Frone,  being  the 
major  j[>art  of  the  Churchwarden  and  Overseer  of  the 
Poor  of  the  parish  of  Croft,  in  the  county  of  Ijeicester 
aforesaid,  do  hereby  own  and  acknowledge   that  John 
Smith  and  Sarah  his  wife,  and  Elizabeth  his  daughter, 
and  their  future  issue,  to  be  our  inhabitants  legally  settled 
in  the  parish  of  Crofi  aforesaid.    In  witness  whereof  we 
have  hereunto  set  our  hands  and  seals  the  first  day  of 
June,  in  the  29th  year  of  the  reign  of  our  sovereign  Loid 
George,  by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland,  King,  Defender  of  the  Faith,  and  so  forth, 
and  in  the  year  of  our  Lord  1789« 

'^  John  Brookes,  Churchwarden.  (L.  S.) 
"  William  Frone,  Overseer  of  the  Poor.  (L.S.) 
"  Attested  by     Henry  Armston. 

Edward  Stevens. 

"  Leicestershire,  to  wit.  We  whose  names  are  here- 
unto subscribed,  two  of  his  Majes^s  Justices  of  the 
Peace  for  the  county  of  Leicester  aforesaid,  do  allow  of 
the  above  written  certificate ;  and  we  do  also  certify  that 
Henry  Armston,  one  of  the  witnesses  who  attested  the 
execution  of  the  said  certificate,  hath  made  oath  before 
us  that  he  did  see  the  churchwarden  and  overseer,  whose 
names  and  seals  are  to  the  said  certificate  subscribed  wad 
set,  severally  sign  and  seal  the  said  certificate,  and  that 
the  names  of  the  said  Henry  Armston  and  Edwafd  5(^ 
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vens,  whose  names  are  above  subscribed  as  witnesses  of 
the  said  certificate,  are  of  their  own  proper  hand-writing. 
Dated  the  8th  day  of  June,  1 789. 


The  King 


u 


Robert  Abney.  The 


"  T.  Greaves."  ^"^^'^^ 
It  was  a  printed  fortn,  with  the  blanks  filled  up,  and  ^bi^^ov. 
the  final  ''s''  had  been  erased  from  the  printed  words 
"  churchwardens  and  overseers"  wherever  they  occurred, 
whether  in  reference  to  the  certifying  or  certificated 
parish.  The  counsel  for  the  appellants  in  answer  to  this, 
and  in  order  to  prove  that  there  was  but  one  overseer  for 
the  parish  of  Croft,  at  the  time  of  the  certificate  being 
granted,  proved  that  J.  Brookes  and  W.  Frone,  named  in 
the  certificate,  were  dead ;  that  the  parish  chest  of  Croji 
had  been  searched,  and  that  the  warrant  of  fV,  Fronts 
appointment  as  overseer  could  not  be  found  there ;  that 
Joshua  Clarke  and  Joshua  Frone  acted  as  the  executors 
of  W,  Frone,  and  that  Clnrke  was  the  survivor,  but  did 
not  produce  the  probate  copy  of  W.  Frone' s  will,  or  offer 
any  other  pijoof  of  the  appointment  of  the  said  J.  Clarke 
and  J.  Frone  as  execiitors ;  that  application  had  been 
made  to  the  said  J.  Clarke  as  surviving  executor,  and  to 
the  solicitor  whom  the  executors  employed,  and  to  the 
surviving  children  of  W,  Frone  living  in  Croft,  and  to  the 
existing  parish  officers,  for  the  appointment  of  W.  Frone 
as  overseer.  The  appellants  then  called  two  witnesses ; 
one  who  had  lived  in  Croft  thirty-six  yiears,  and  bad 
served  the  office  of  overseer  six  years  1>efore,  jointly  with 
another  person,  but  could  not  say  whether  he  had  before 
that  time  heard  of  more  than  one  overseer.  He  admitted 
however,  that  he  only  had  acted  when  he  was  overseer. 
The  other  witness,  who  was  parish  clerk  and  had  lived 
seventy  years  in  Croft,  said  he  never  heard  of  more  than 
one  overseer  for  the  parish  in  former  times,  but  admitted 
that  he  had  never  attended  the  parish  meetings,  and  knew 
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nothing  with  regard  to  the  appointment  of  the  orenem. 
The  appellants  then  put  in  the  parish  book  of  Cro^ 
containing  many  entries  prior  and  subsequent  to,  dioiq^ 
'^^         not  at  the  time  of  the  certificate,  respecting  overseers,  as 
of  Earl      follows :  '*  A.  B,,  the  late  overseer,  gave  up  his  accomli 
Sbiltov.      Jig  overseer  to  C.  D.,  the  present  overseer/*     Upon  tUi 
the  respondents  catled  a  witness,  who  was  churchwanki 
of  Crqfi  and  had  served  the  office  of  overseer  twentj-di 
years  before,  jointly  with  another  person,  but  he  oulyW 
acted,  and  for  as  long  as  he  could  remember  one  oih 
had  acted.    They  then  proved  the  appointment  of  two 
overseers  for  the  years  1813  and  1818,  the  memomi 
of  whose  accounts  being  given  up  were  in  the  said  ptrai 
book  as  follows :  ^'  ji.  B.  gave  up  his  accounts  as  oicr 
seer  of  the  poor/*     Upon  this  evidence  the  court  flf 
Quarter  Sessions   quashed   the   order,  subject  to  Ae 
opinion  of  the  court  of  King's  Bench  on  the  following 
questions :  first,  whether  the  appellants  had  shewn  svf* 
ficient  search  to  enable  them  to  offer  secondary  evideoce 
of  the  appointment  of  overseers ;  and  second,  whetber 
the  evidence  which  they  gave,  together  widi  the  objecdots 
on  the  fi^ce  of  the  certificate,  was  sufficient  to  invalidate  it 

The  first  point  being  now  given  up  (a)  by  the  respond- 
ents, 

Copley,  A.  G.  and  S.  M.  Phillips,  in  support  of  tk 
order  of  sessions,  addressed  themselves  to  the  secoed. 
The  question  is,  whether  there  was  sufficient  evidence  lo 
warrant  the  sessions  in  drawing  the  conclusion  that  tiiere 
had  been  only  one  overseer  appointed  for  the  parish  of 
Crofi ;  for  if  there  was,  then  the  certificate  acknowlec^ 
ing  the  pauper's  master  to  belong  to  that  parish  is  vaGd 
and  bindmg.  This  was  a  question  of  fact  for  the  ses- 
sions, and  whether  their  decision  was  right  or  wrong,  it 

{»)  See  Frieman  v.  Jrkell,  3  D.  &  R.  669. 
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is  conclusive.    All  the  evidence  adduced  on  the  part  of        1825. 

the  appellants  tended  to  shew  that  there  had  never  been 

more  than  one  overseer  appointed  for  this  parbh.     This 

was  rebutted  by  two   instances  only,  in  which  there         T^^ 

,  ,  Inhabitants 

appeared  to  have  been  two  appointed,  but  in  those  but      of  Earl 

one  of  the  overseers  had  acted.      The  case  of  Rex  v.     Shilton. 

Morris  (a),  is  an  authority  to  shew  that  if  it  be  not  usual 

to  appoint  more  than  one  overseer,  the  appointment  of 

one  will  be  valid.     But  after  the  lapse  of  35  years,  as  in 

this  case,  the  Court  will  intend  that  the  certificate  was 

valid.      £very  intendment  is  to  be  made  in  favour  of  a 

certificate  which  has  been  allowed  by  justices;    and  the 

doctrine  laid  down  in  Rex  v.  Catesby  (6),  is  expressly  in 

point  with  the  present  case.     Admitting  that  the  sessions 

might  reasonably  have  drawh  a  different  conclusion  from 

the  evidence,  stilly  as  it  was  purely  a  question  of  fact, 

their  decision  is  binding. 

G.  Harriot f  Humfrey,  and  Barnahy,  contrd.  If  the 
sessions  have  manifestly  drawn  a  wrong  conclusion  from 
the  evidence,  the  Court  will  send  the  case  down  to  be 
reheard.  Here  it  is  obvious  that  a  wrong  conclusion  has 
been  drawn.  The  case  of  Rex  v.  Catesby  has  corrected 
a  long  prevailing  impression  which  had  existed  with 
respect  to  the  mode  of  establishuig  a  settlement  by  certi- 
ficate. That  case,  however,  is  distinguishable  from  this; 
for  there,  the  certificate  upon  the  face  of  it  shewed  that 
it  was  granted  by  persons  who  described  themselves  as 
the  only  churchwarden  and  the  only  overseer  of  the  poor 
of  the  parish.  Here  there  b  no  such  designation. of  the 
churchwarden  and  overseer,  who  signed  this  certificate'; 
on  the  contrary,  they  are  described  as  ''the  major  part  of 

(tf)  4  T.  R.  550. 

lb)  Ante,  378.    See  4  T.  R.  797;  2  East,  175 ;  13  Id.  361 ;  8  Id. 
d34;  13  Id.  143;  1  B.  and  A.  275. 
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the  churchwarden  and  overseer."  The  evidence  for  die 
respondents  proved  that  there  had  been^  at  least,  in  two 
instances,  two  overseers  appointed,  and  if  so,  then  dus  n 
,  "^^  not  a  valid  certificate  within  the  8  and  9  W.  3.  c.  30.,  not 
of  Earl  having  been  executed  by  a  majority  o(  the  parish  officers. 
If  the  evidence  had  beep  silent  as  to  the  appointment  of 
a  second  overseer,  then  the  sessi<ms  might  reasonaUj 
have  intended  that  there  had  never  been  more  than  one 
appointed  by  custom,  according  to  the  cases;  but  thisia- 
tendment  could  not  be  made  in  the  face  of  the  iuX^  that 
in  two  instances,  at  least,  two  had  been  app<Mnted. 

Abbott,  C.  J. — I  agree  with  the  faiw  as  laid  down  ia 
lUx  V.  CaUsb^,  that  every  intendment  is  to  be  reasonablj 
made  in  favour  of  a  certificate,  allowed  as  this  has  beea 
by  two  justices  of  the  peace;  and  if  the  sessions  had  is 
this  instance  intended  from  the  evidence  before  them,  diat 
there  had  been  two  overseers  appointed  for  the  parish  of 
Crofif  instead  of  one,  I  should  have  been  perfecdy  satis- 
fied with  their  decision.  I  should  myself  have  drawn  a 
different  conclusion,  but  still  it  was  a  question  for  them 
upon  the  evidence,  and  as  they  were  of  opinion  that  there 
was  only  one,  I  cannot  say  (although  I  should  have  beea 
better  satisfied  if  they  had  come  to  a  different  conclusion) 
that  they  have  done  wrong.  The  order  of  sessions  most 
therefore  be  confirmed. 

Baylby,  J. — I  certainly  should  have  drawn  a  different 
conclusion  from  the  evidence  in  this  particular  case,  than 
that  which  has  been  drawn  by  the  sessions,  but,  unless  a 
reasonable  intendment  is  made  in  favour  of  the  l^^ality  of 
the  appointment  of  overseers,  the  effect  would  be,  not 
only  to  make  void  the  certificate,  but  the  binding  of  the 
apprentice  also.  Undoubtedly  I  should  have  leaned  in 
favour  of  the  certificate;  first,  because  it  was  35  years 


The  King 

V. 


Shiltov. 
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old ;  and  secoud^  because  in  the  instances  adduced  of  an 

actual  appointment  of  two  overseers,  only  one  had  ever 

acted.    The  fair  inference  was,  that  35  years  since  there 

had  been  only  one  appointed,  because  front  that  time  to  , 

J  ^^^  y  Inhabitants 

the  present  there  had  been  only  one  acting,  and  even  in  of  Earl 
the  years  1813  and  1818  when  tk«i»  .appeared  to  have 
been  two  duly  appointed,  still,  in  those  years,  oaly  one 
acted.  Although  I  should  have  drawn  a  different  con^ 
clttsion  from  the  evidence,  still  it  was  for  the  sessions  to 
decide  upon  the  case  as  a  question  of  feet;  and  I  cannot 
help  expressing  a  hope,  that  the  practice  (which  1  call 
mischievous)  which  has  obtained,  at  some  sessions  in  this 
kingdom,  of  sending  up  to  this  Court  questions  of  fru:t, 
in  order  that  we  may  see  whether  the  sessions  have  drawn 
the  right  conclusion,  may  be  corrected.  The  sessions 
only  are  to  determine  questions  of  fact% 

HoLROTB,  J.  concurred  (a). 

Abbott,  C.  J. — I  agree  with  my  brother  Bi^ley  in  the 
observation  with  which  he  has  concluded.  It  certainly 
is  to  be  wished  that  justices  at  sessions  should  have  firm* 
ness  enough  to  abide  by  their  own  decisions  on  matters 
of  fact,  instead  of  sending  them  to  this  Court  for  revision. 
If  there  should  be  occasionally  an  error  in  the  conclusion 
which  they  draw  from  facts,  it  is  aniuch  less  evil  tha«  the 
expense  of  litigation  in  which  parishes  are  involved  by 
the  urgency  of  parties  to  have  cases  granted. 

Order  of  sessions  confirmed. 
(a)  Liitledaie,  J.  was  absent. 
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The  Earl  of  Falmouth  v.  Richardson 

and  another. 

By  thegeneral  '^  HIS  was  an  action  of  trespass  against  the  defendants 
iDclosure  act,    ^  commissioners  under  a  private  inclosure  act,  for  seizing 

41G.S.C.109.  .      .«.  .  rrn         J 

8.  lO^commis-  th^  plaintiff's  goods,  as  a  distress  for  a  rate.  The  de- 
emTOweiS  to  fe°d*°^  justified  the  alleged  trespass  under  a  private 
set  out  private  inclosure  act,  61  Geo.  3.  c.  100.,  for  inclosing  lands  lying 
when  set  out,   ^  several  parishes  and  townships,  and  also  under  the 

mre  to  he  made  general  inclosure  act,  41   Geo.  3.  c.  109.,  and  pleaded, 

aod  kept  after-  . 

wards m repair  that,  by  sec. 54  of  the  private  act,  it  was  enacted  ''that 

attheexpenu  ^^  ^^n  ^y^^  f^^  ^^^  payments  to  die  commissionen,  is 
of  the  owners  .     .  . 

ondproprie-     also  the  charges  aad  expenses  inddent  to  and  attending 

lands  inclosed:  ^^  soliciting,  obtaining  and  passing  of  the  said  act,  sad 

—Held,  that  of  the  surveying,  planning,  diriding,  allotting,  and  incio- 
commissioners  -,         .,  ,  /•itt.«_  i 

who  bad  mode  smg  of  the  said  open  and  common  fields,  lands,  &c*,  and 

P"T*'®  J^^*'*  of  preparing,  making,  and  depositing  the  awards  of  the 
thority  of  that  said  commissioners,  and  of  all  other  plans,  maps,  &c. 
^clo^ure^act^  directed  by  the  commissioners  to  be  prepared  and  nude 
(which  said  out,  and  all  other  costs,  charges  and  expenses  whatso- 
private  rotidsy)  ^^^f  ^^  anywise  attending  the  execution  of  that  and  the 

had  no  power  creneral  inclosure  act,  or  any  of  the  powers,  authorities, 
to  make  a  rate  ^       .  '.  ,.-.,,, 

forreimburs-    provisoes  or  declarations  therein  contameo,  should  be 

the  M  "ense  ^  borne  and  defrayed  at  such  times  as  the  said  commission- 
incurred,         ers  should  by  any  writing  or  writings  under  their  hands, 

to  be  affixed,  &c.  (in  certain  places  and  at  certain  speci- 
fied times,)  order  and  direct,  but  subject  to  the  regah- 
tions,  proportions  and  restraints  thereinafter  mentiooed, 
that  is  to  say,  that  so  much  of  the  said  costs,  charges  and 
expenses  as  should  be  incurred  previous  to  and  up  to  the 
time  of  the  passing  of  the  act,  and  all  other  costs,  chaiges 
and  expenses  as  should  thereafter  be  incurred,  which 
should  relate  to  or  affect  the  said  parishes  and  townships 
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jointly,  should  be  paid  by  the   several  proprietors  of 

estates  and  other  persons  within  the  said  several  parishes 

and  townships  respectively,  to  whom  allotments  should     Falmouth 

be  made  by  virtue  of  that  act.  in  proportion  to  the  value  „       ^' 

^  '       r    r  Richardson. 

of  the  lands  to  be  allotted  to  them  respectively,  to  be 
ascertained  by  the  said  commissioners ;  and  that  from 
the  time  of  the  passing  of  that  act,  the  commissioners 
should  keep  a  general  account  of  all  costs,  charges  and 
expenses,  jointly  affecting  the  said  parishes  and  town- 
ships ;  and  also  a  separate  account  of  all  costs,  charges 
and  expenses  as  separately  related  to  or  affecting  the  said 
parishes  and  townships;  which  last  mentioned  costs, 
charges  and  expenses  should  be  paid  by  the  proprietors 
of  estates  and  other  persons  in  the  said  parishes  and 
townships  respectively,  to  whom  allotments  should  be 
made  by  virtue  of  that  act,  in  proportion  to  the  value  of 
the  lands  to  be  allotted  to  them  respectively,  to  be  ascer- 
tained by  the  said  commissioners;  and  in  case  any  person 
or  persons  should  refuse  or  neglect  to  pay  his,  her  or 
their  share  or  proportion  of  such  charges  or  expenses 
within  the  times,  and  to  such  person  or  persons  as  the 
said  commsssioners  should  appoint,  then  and  in  such  case 
the  said  commissioners  should  cause  the  same  to  be 
levied  and  recovered  in  manner  directed  by  the  said  recited 
act."  Averment,  that  the  commissioners  bad  set  out  cer- 
tain private  roads  pursuant  to  the  general  highway  act, 
8.  10.,  and  afterwards  made  their  award,  whereby  they 
directed  that  certain  persons  should  bear  the  expense  of 
making  and  keeping  those  roads  in  repair ;  that  the  com- 
missioners afterwards  made  a  rate  for  that  purpose,  and 
because  plaintiff  refused  to  pay  his  share  and  proportion 
thereof,  defendants,  as  such  commissioners,  issued  their 
warrant  and  distrained  his  goods  for  the  same.  To  this 
plea,  plaintiff  replied  that  the  rate  was  made  for  the  sole 
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1825.       purpose  of  defraying  the  expenses  of  making  the  said  pri- 
^^^^^"^^      vate  roads,  so  set  out  and  appointed  as  aforesaid,  in  mea- 
^lm'odth^  dow  Vf.  (part  of  the  lands  directed  bj  the  act  to  be 
V-  inclosed,)  and  that  ihe  rate  was  solely  and  exclusivdj 

made  upon  the  owners  of  knd  in  that  meadow.  Defend- 
ants rejoined,  that  making  the  private  roads  was  part  of 
the  costs  and  charges  attending  the  execution  of  the 
general  inclosure  act  and  the  said  private  inclosure  act. 
To  this  rejoinder  there  was  a  demurrer,  and  joind^  ia 
demurrer. 

Campbell,  in  support  of  the  demurrer.  The  questios 
rabed  on  these  pleadings  depends  solely  upon  the  con- 
«  struction  to  be  given  to  section  10  of  the  general  inclo- 
sure act,  by  which  it  is  enacted  ^  fitol  the  commissioiien 
shall  set  out  and  appoint  private  roads,  and  that  the  same 
shall  be  made,  and  at  all  times  for  ever  thereafter  be 
kept  in  repair  by  and  at  the  expense  of  the  owners  and 
proprietors  for  the  time  being  of  the  lands  to  be  divided 
and  inclosed,  in  such  proportions  as  the  commissioiien 
shall  by  their  award  order  and  direct."  Iji  the  private 
inclosure  act  in  question,  there  is  nothing  to  be  foond 
which  at  all  relates  to  the  making  of  private  roads,  and 
consequently  the  conmiissioners  have  no  authority  to 
make  a  rate  for  defraying  the  expense  of  making  sodi 
roads.  It  is  true  that,  by  the  54th  section  of  the  private 
inclosure  act,  power  is  given  to  them  to  nuse  money  for 
the  payment  of  their  own  expenses  and  of  all  costs, 
charges  and  expenses  whatsoever  attending  the  execatioD 
of  that  act,  and  of  the  general  inclosure  act ;  but  if  the 
making  of  private  roads  be  not  within  the  scope  of  th^ 
authority,  they  can  have  no  power  to  make  a  rate  for  dnt 
purpose.  Making  private  roads  cannot  be  said  to  be 
any  thing  done  in  the  execution  of  the  private  act,  and 
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therefore  the  rate  io  respect  of  which  this  trespass  was 
committed,  is  illegal,  and  the  distress  not  justifiable.   On 
this  short  ground  the  plamtiff  is  entitled  to  the  judgment     Falmoutk 
of  the  Court.  ^       «• 

RlCHARDSOV. 

W.  £.  Taunton,  contri.  The  simple  question  isi 
whether  the  expense  of  making  the  private  roads  in  this 
case,  was  incurred  in  execution  of  the  private,  or  of  the 
general  inclosure  act.  If  in  execution  of  the  latter  sta- 
tute, the  plaintiff  is  entitled  to  judgment;  if  the  former, 
the  defendants.  Now,  by  sec.  10  of  the  general  inclo- 
sure act,  the  commissioners  are  to  set  out  ^he  private 
roads,  and  to  direct  by  whom  and  in  what  manner  they 
are  to  be  made.  Until  the  roads  are  actually  made,  it 
cannot  be  said  that  the  power  given  to  the  conunissioners 
18  fiilly  executed.  The  expense;  therefore,  of  making  the 
roads,  is  an  expense  incurred  in  the  execution  of  the 
powers  given  by  that  section,  and  if  so,  then  it  follows 
that  the  defendants,  as  conunissioners,  had  authority  to 
make  the  rate  in  question.  It  has  been  held,  that  the 
commissioners  have  authority  to  levy  a  rate  for  defraying 
the  expense  of  making  roads  under  the  powers  given  by 
the  general  inclosure  act ;  Haggerstone  v.  Dugmore  (a). 
Io  that  case,  it  is  true,  that  the  expense  was  incurred  in 
making  public  roads ;  but  in  principle  there  is  no  dis- 

9 

tinction,  for  the  present  purpose,  between  public  and 
private  roads.    They  stand  on  the  same  footing. 

Bayley,  J.  (6). — Mr.  Taunton  has  put  this  case  upon 
the  true  ground.  The  question  is,  whether  the  expense 
of  making  the  private  roads  in  question  was  incurred  in 
execution  of  the  powers  of  the  local  act,  5 1  Geo.  3.  c.  100. 
or  of  the  general  inclosure  act,  41  Geo,  3.  c.  109*  It  is 
clear  that  the  former  act  makes  no  mention  of  private 

(a)  1  B.  &  A.  82.  (6)  Abbott,  C.  J.  was  absent 
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1826.       roads,  and  therefore  we  are  to  look  to  see  whether  the 

The  E        f  8^°®™'  inclosure  act  gives  these  commissioDers  power 

Falmouth     to  make  private  roads.    Whatever  their  authority  is,  it  is 

RicxAiiosoir.  S^^^"  ^y  ^^^  ^^^^  section.  By  the  Qth  section  the  com- 
missionersy  before  making  any  allotments,  are  to  appoint 
public  carriage  roads,  and  prepare  a  map  thereof,  to  be 
deposited  with  their  clerk,  and  give  notice  thereof,  and 
appoint  a  meeting;  at  which,  if  any  person  shall  object, 
the  commissioners,  with  a  justice  of  the  division,  shall 
determine  the  matter.  By  the  9th  section  the  commis- 
sioners are  to  appoint  surveyors,  and  if  with  a  salary, 
such  salary  and  the  expenses  of  making  the  roads,  over 
and  above  the  statute  duty,  shall  be  raised  as  other  ex- 
penses, and  paid  on  or  before  the  execution  of  the  award. 
Then  follows  the  lOth  section,  which  authorises  the  com- 
missioners to  appoint  private  roads,  8cc.  It  enacts  that 
*'  such  commissioner  or  commissioners  shall  set  out  and 
appoint  such  private  roads,  &c.  as  he  or  they  shall  think 
requisite,  giring  such  notice  and  subject  to  such  exami- 
nation as  to  any  private  roads  or  paths,  as  are  abofe 
required  in  the  case  of  public  roads ;  and  the  same  shall 
be  made  and  at  all  times  for  ever  thereafter  be  kept 
in  repair  at  the  expense  of  the  owners  and  proprietors, 
for  the  time  being,  of  the  lands  and  grounds  directed  to 
be  divided  and  inclosed,  in  such  shares  and  proportions 
as  the  commissioner  or  commissioners  shall  by  his  or 
their  award  direct."  Here  is  no  power  given  of  appoint- 
ing a  surveyor  as  in  the  case  of  public  roads,  or  of  raising 
money  to  pay  for  the  making  of  private  roads.  On  the 
contrary,  they  are  expressly  directed  to  be  made  by  the 
owners  of  the  allotments,  and  at  their  own  expense.  It 
is  quite  obvious  that  no  rate  could  be  made  by  the  com- 
1^^^  missioners  for  future  repairs,  for  the  words  ''  making  and 

^^^k  repairing,"  are  put  conjunctively.     It  appears  to  me, 

\  therefore,  that  the  defendants,  as  commissioners,  were 
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not  acting  in  pursuance  of  their  authority  when  they  made  1 B25. 

the  rate  in  question,  and  therefore  the  plea  is  no  answer      ^^^^^^^ 

,     ,,           .    ^                                                  ^  The  Earl  of 

to  the  action.  Falmouth 

HoLROYD,  J.  concurred  (a).  Richardson. 

Judgment  for  the  plaintiff. 
(«)  LUtledaUy  J.  was  absent 


Jones  v.  Williams*. 

X  RESPASS  for  an   assault   and  false   imprisonment.  A  charter  pro- 
Plea,  not  guilty,  and  issue  thereon.     At  the  trial  before  Jhw'should 

Parky  i.  at  the  Salop  Summer  Assizes,  1824,  the  ca^e  be  two  alder- 

...  men  in  the 

^^  tn"  •  borough  of  D. 

The  plaintiff,  having  withdrawn  from  her  service  with  ^*>o  should 
,  .  ,      .  act  for  one 

one  Hughes f  in  Denbigh,  before  the  expiration  of  the  year  year,  by  them* 

for  which  she  had  agreed  to  serve,  was  convicted  of  that  ^^^l^.  *^^^ 
offence  under  the  4  G.  4.  c.  34.  s.  3.  by  the  defendant,  who  on  their  death 
acted  as  the  deputy  of  one  John  Copner  Williams,  an  Qj^er  alder- 
alderman  of  the  borough  of  Denbigh,  and  by  him  com-  "®"  should  be 
mitted  for  one    month  to   the  house  of  correction  at  should  act  for 

Ruthin,  within  the  borough  of  Denbigh.    The  plaintiff  *^«  'T^'t^^'' 
'  ^  o  o  *^  year,  by  them- 

having  proved  this  case,  it  was  objected  on  the  part  of  the  selFes,  or  their 
defendant  that  the  plaintiff  had  not  given  the  notice  of  ^^e*1!lbsenoB 
action  required  by  the  24  G.  2.  c.  44.  s.  1.,  and  the  ques-  of  ^e  aWer- 
tion  arose  whether  the  defendant  was  a  justice  of  the  dermen  might 

peace  for  the  borough  of  Denbifih,  and  as  such  entitled  ^  faceted  m 
'^  .  ®  *  '  ,  their  room; 

to  notice.      The  charter  of  the  borough  being  produced,  and,  that  the 

was  found  to  contain  a  grant  that  the  aldermen,  bailiffs,  Ji^  tlmc"bcinff 

should  be  jus- 
tices of  the  peace  for  tlie  borough : — Held,  that  the  deputy  of  an  alderman,  was  not 
a  justice  of  the  peace  for  the  borough. 

Semble^  that  since  the  Q7  H.  8.  c.  S4.  8. 2.,  the  king  cannot  delegate  the  power  of 
making  a  justice  of  the  peace. 
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and  ^pital  Imrgesses  of  the  borough,  for  the  tune  bemg; 
or  the  major  part  of  them,  of  which  one  of  the  aldennen 
and  one  of  the  bailiffs  should  be  two,  being  assembled 
from  time  to  time,  might  and  should  have  power  and 
authority  yearly,  on  8cc.  to  elect  two,  out  of  the  number 
of  the  burgesses  of  the  borough,  who  should  be  aldermen 
of  the  said  borough  for  one  whole  year,  then  next  ensu- 
ing; that  they,  after  they  were  so  elected  and  nominated 
aldermen  of  the  borough,  should  take  the  oaths  before 
the  steward  or  his  deputy;  oi^  if  there  were  no  steward 
at  the  time  of  such  election  and  nomination,  then  before 
their  immediate  predecessors,  and  in  the  presence  of  tee 
capital  burgesses  of  the  said  borough,  for  the  time  beii^ 
to  execute  their  office   well  and  faithfully;    that  tb^ 
should  have  power  and  authority  to  execute  by  diem* 
selves,  or  in  their  absence  by  their  depttties,  the  offices  of 
aldermen  of  the  said  borough,  for  one  whole  year,  then 
next  ensuing,  and  until  some  other  should  in  due  form  be 
elected  and  sworn  into  the  offices  of  aldermen;  that  if  it 
should  happen  that  either  of  the  aldermen  of  the  borough 
for  the  time  being  should  die,  or  be  displaced  from  his 
office,  that  then  and  so  often  it  should  be  lawful  for  the 
surviving  aldermen,   and   the  bailiffs   and  capital  bar- 
gesses  of  the  borough  for  the  time  being,  or  the  major 
part  of  them,  to  elect  or  place  in  another  of  the  number 
of  the  burgesses  of  the  said  borough,  for  alderman  of  the 
said  borough;   and  that  he,  being  so  elected  and  placed 
in,  might  and  should  have  and  exercise  the  said  office  for 
the  remainder  of  the  said  yeiar,  and  until  one  or  more 
were  duly  chosen  and  sworn  to  the  said  office,  (the  cor- 
poral oaths  to  be  so  first  taken  in  form  aforesaid,)  by  him- 
self or  themselves,  or  his  or  their  deputies,  in  his  or  their 
absence. — Proviso,  that  the  aldermen,  bailiffs,  and  bur- 
gesses, of  the  said  borough,  or  the  major  part  of  them, 
from  time  to  time,  and  at  all  times  thereafter,  should  and 
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light  have  power  aod  authority  to  elect  and  nominate, 
id  that  they  should  and  might  elect,  the  welfare  of  the 
lid  borough  requiring  it,  and  when  it  should  be  neces- 
iry  and  requisite,  out  of  the  number  of  the  capital  bur- 
esses  of  the  borough  aforesaid,  one  or  two  other  alder- 
lan  or  aldermen,  in  the  absence  of  the  other  alderman 
r  aldermen  and  bailiffs,  or  one  or  more  of  them,  any 
ling  to  the  contrary  in  any  wise  notwithstanding;  and 
lat  he,  or  they,  after  they  were  so  elected  and  nomi- 
ated,  as  aforesaid,  to  be  alderman  or  aldermen  of  the 
orough  aforesaid,  should  take,  as  aforesaid,  their  corpo- 
il  oaths,  in  due  form,  that  they  would  execute  their 
ffices  well  and  faithfully,  so  long  as  he  or  they  should 
ontinue  in  the  same.  The  charter  then  contained  a 
lause  constituting  the  aldermen  of  the  borough,  for  the 
me  being,  while  they  remained  in  office,  keepers  and 
istices  of  the  peace  in  the  said  borough,  liberties  and 
recincts-  of  the  same,  &c.;  and  a  non-intromittant 
lause :  and  it  then  concluded  by  naming  the  first  alder- 
leD^  8cc.  In  reply  to  this  document,  it  was  urged  on 
le  part  of  the  plaintiff,  first,  that  the  crown  could  not 
slegate  to  a  subject  the  power  of  creating  a  justice  of 
le  peace;  and,  second,  that  even  if  it  could,  still  the 
ords  of  this  charter  did  not  amount  to  any  such  delega- 
od;  the  charter  merely  empowered  the  aldermen  to 
cecute  by  themselves,  or  their  deputies,  that  particular 
£ce  of  alderman  of  the  borough,  and  though  it  certainly 
td  superadd  the  office  of  justice  to  that  of  alderman, 
ill  the  former  was  and  must  remain  a  separate  and  dis* 
net  office,  and  the  alderman  could  not  appoint  a  deputy 
isticc,  although  he  might  appoint  a  deputy  alderman, 
lie  learned  judge,  however,  thought  that  as  one  part  of 
16  charter  empowered  the  aldermen  to  appoint  deputies, 
ad  another  part  constituted  the  aldermen  justices  of  the 
eace,  both  those  parts  must  be  read  with  reference  to 
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each  other,  and  construed  as  giving  to  the  aldermen  power 
to  appoint  deputies  to  do  all  that  they  themselves  bad 
power  to  do  under  the  charter;  therefore  that  the  defend- 
ant  being  a  deputy  alderman,  was  also  a  deputy  justice, 
and  as  such  entitled  to  notice  of  action.  His  lordship 
therefore  directed  a  nonsuit. 


Godsouy  in  Michaelmas  Term  last,  obtained  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside,  and 
a  new  trial  had.  He  made  two  points ;  first,  that  the 
crown  could  not  by  charter,  or  otherwise,  delegate  to 
any  subject  the  power  of  making  a  justice  of  the  peace, 
or  any  judicial  officer ;  and,  consequently,  that  no  justice 
of  the  peace,  or  other  judicial  officer,  had  power  to  ap- 
point a  deputy ;  and  second,  that  even  if  the  crown  could 
delegate  such  a  power,  the  words  of  this  charter  were  in- 
sufficient  to  express  such  a  purpose.  First,  such  a  dele- 
gation would  be  equally  unconstitutional,  whether  as  re- 
spects the  rights  of  the  subject,  or  the  prerogative  of  the 
crown.  The  king  is  the  fountain  of  justice,  and  in  his 
hands  the  power  of  creating  magistrates  and  other  judi- 
cial officers  is  safely  and  becomingly  placed ;  but  it  would 
be  neither  safe  nor  proper  that  justices  tbeaiselves,  who 
might  be  swayed  by  various  improper  motives,  sbouU 
have  a  similar  power.  Ou  this  point  be  cited  Com, 
^ig'  Officer^  D.  2.,  Id.  Justices,  A.  1.,  27  H.S.  c. 
24.  ss.  2.  6.,  and  Rex  v.  the  Mayor  of  GraveseHd(a), 
Second,  even  if  the  king  could  empower  a  justice  to  ap- 
point a  deputy,  he  clearly  could  not  do  so,  except  bytbe 
most  clear,  express,  and  unequivocal  words,  and  theie 
are  none  such  in  this  charter.  Without  express  wonb  to 
that  effect,  it  by  no  means  follows  that  an  alderman  is  abo 
necessarily  a  justice  of  the  peace ;   Rex  ▼.  Langley;  (i) 


(«)  4D.&R.  117. 
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and  in  all  such  appokitments  it  has  always  beeil  held  1825. 
tiecessai7  that  express  words  should  be  used,  4  Inst,  88.  ^^'^^^ 
These  deputy  justices  are  quite  superfluous  in  the  bb-  ^. 

l-ough,  because  the  proviso  in  the  charter  authorises  the    WittUks. 
election  of  new  aldermen  in  the  absence  of  those  linnuaily 
elected  under  the  charter ;  the  borough  therefore  would 
sastaiit  no  inconvenience,  and  the  CbUrt  will,  if  possible, 
repn^ss  a  practice  so  dadget-ous  and  unconstitutional. 

fV.  E.  Taunton  and  Campbell  now  shewed  cause. 
The  aldermaUi  under  whom  die  defendatit  acted,  hltd  by 
the  charter  authority  to  appoint  A  deputy  generally,  which 
must  mean  a  deputy  to  discharge  all  the  futactions  which 
the  principal  himself  had  previously  discharged.  The 
charter  constitutes  two  of  the  burgesses  aldermeii  and 
juBticeS  of  the  peace  for  the  borough,  aikd  no  more; 
and  it  contains  a  bon-intromittant  clause.  Then,  if  the 
Argument  on  th^  other  side  is  to  prevail,  whenever  those 
two  Aldermen  are  absent  frokn  the  borough,  great  incon- 
veoiirace  will  arise  from  the  utter  defect  of  justice,  for 
tker^  will  be  no  individual  within  the  borough  qualified 
to  act  as  a  justice  of  the  peace.  It  must  be  admitted 
that  without  express  authority  for  th^  purpose,  no  judi- 
cial officer  can  appoint  a  deputy ;  but  here  there  b  such 
iexpress  authority.  The  charter  declares  that  the  alder- 
men shall  hav6  power  and  authority  tb  execute  by  them- 
setvea^  or,  in  their  iibsence  by  thifthr  deputies,  the  offices 
of  aldermen  of  the  borough.  What  Hre  their  deputies  to 
do  i  They  are  to  act  qu^  aldermen,  and  to  exercise  in 
their  persons  all  the  duties  and  pbwers  which  would 
otherwise  be  enercised  by  the  aldermen  themselves.  Hkd 
that  clause  of  the  charter  which  constitutes  the  alderlnefi 
jostites  of  tlie  peace  for  the  bbrough  precede  that 
wbidi  empowers  the  alderihen  to  appoint  deputies,  there 
would  have  been  no  room  for  argument  on  the  point,  for 
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it  would  have  been  clear  beyond  a  doubt  that  the  depo- 
ties  would  have  been  good  justices  of  the  peace ;  and  if 
so,  how  can  a  directly  contrary  intention  be  fairly  pre- 
WiLLiAMs.     sumed  from  the  mere  transposition  of  these  clauses  f 
The  deputies  are  to  act  as  aldermen,  and  the  acting  as  t 
justice  of  the  peace  is,  by  the  charter,  part  and  parcel  of 
the  duty  of  an  alderman.     It  is  a  general  rule  that  every 
oflScer  who  may  assign  his  office  may  also  appoint  a  de- 
puty ;  and  when  an  office  is  given  to  be  held  per  se  vel 
deputatem,  the  power  to  make  a  deputy  is  necessarily  and 
impliedly  given  also.     Com,  Dig.  tit.  Officer,  D.  2.  and 
Molins  v.  Worley  (a).    It  is  also  a  general  rule  that  t 
deputy  once  appointed  is  invested  with  all  the  attribotes 
which  before  belonged  to  his  principal ;  and  it  has  beet 
held  that  the  principal  cannot  legally  divide,  or  pvcd 
out  the  duties  of  his  office,  but  that  if  he  del^ates  any 
part  of  his  office,  he  must  delegate  the  whole :  and  there- 
fore that  a  covenant  by  a  deputy  not  to   perform  tbit 
which  his  principal  could  perform  was  repugnant  aod 
void.    Com,  Dig.  tit.  Officer,  D.  3.  and  Parker  v.  KeU(by 
That  rule  must  decide  the  present  case  in  favonr  of  tk 
defendant,  for  as  by  being  appointed  deputy  to  an  alder- 
man who  was  a  justice  of  the  peace,  he  became  not  ooij 
an  alderman  but  a  justice  of  the  peace  also ;  he  is  within 
the  statute  and  entitled  to  notice  of  action,  which  wi 
having   been   given,  the  action  cannot  be  maintaiDcd. 
The  nonsuit  consequently  was  strictly  correct,  and  this 
rule  must  be  discharged. 

Godson,  in  support  of  the  rule.  The  inconvenience 
and  defect  of  justice  pointed  out  on  the  other  side  ue 
completely  removed  by  the  proviso  in  the  charter,  whidi 
enables  the  bailiffs  and  burgesses,  in  the  absence  of  the 
aldermen  for  the  time  being,  to  elect  oth^s  in  their  rooii* 
(a)  1  Lev.  76.  (h)  1  Salk.  96. 
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The  aldermen  thus  elected  are  to  be  sworn  before  they 
are  admitted  to  execute  the  office,  a  ceremony  which  is 
not  required  of  the  deputies ;  so  that  if  the  argument  for 
the  defendant  is  correct,  this  monstrous  absurdity  follows, 
(hat  the  persons  who  are  to  fill  the  most  important  office 
of  alderman  and  justice  of  the  peace,  jointly,  need  not 
be  sworn  to  their  good  behaviour,  while  those  who  fill 
the  less  important  office  of  alderman  only  must  be.  Lord 
Chief  Baron  Comyns  is  cited  as  an  authority  to  shew  that 
such  officers  as  may  assign  their  offices  may  also  appoint 
deputies ;  but  the  principle,  however  just,  does  not  apply 
here,  for  a  justice  of  the  peace  cannot  assign  his  office. 
The  relative  position  of  the  two  clauses  in  the  charter,  as 
pointed  out  by  the  other  side,  is  most  important,  and 
shews  most  clearly  the  intention  of  the  crown  to  have 
been,  that  the  deputies  should  represent  and  act  for  their 
principals  so  far  as  their  character  and  office  of  alderman 
went,  and  no  farther ;  in  a  word,  that  they  should  be  de- 
puty aldermen,  but  not  deputy  justices  of  the  peace. 
Parker  v.  Keit,  therefore,  does  not  govern  this  case, 
because  that  was  an  appointment  of  a  deputy  generally, 
and  for  all  purposes,  whereas  here  by  the  very  frame  of 
the  charter  the  aldermen  have  only  a  qualified  power  of 
appointing  a  deputy,  in  a  particular  character  and  for  a 
particular  purpose.  The  main  argument,  however,  is, 
that  both  by  the  law  and  constitution  of  the  country, 
none  but  the  king  has,  or  can  acquire  the  power  of 
making  a  justice  of  the  peace ;  this  was  the  argument 
relied  on  when  this  rule  was  moved  for,  and  no  substan- 
tial  answer  has  been  given  to  it.  (Here  the  Court  stopped 
him.) 


Bayley,  J. — ^The  question  in  this  case  turns  partly  on 
the  prerogative  of  the  crown  to  delegate  to  a  subject  the 
power  of  making  a  man  a  justice  of  the  peace,  and 
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1885,  pitrUy  oa  tf^  coostruction  pf  th^  dMurter,  Afltumiii 
that  the  crowp  has  ^uch  a  pr^rogntivey  »  ^biftar  pio* 
f^ssipg  to  effect  sq  9erioua  ao  ot^ject  oiight  iit  UmI  t^ 
WuLiAiu.  express  its  btentipo  io  clear  spd  ooMabigiifHif  tanas. 
The  present  iDcliaatioD  of  my  opkiioQ  is>  Hmt  smew  the 
statMte,  87  H.  8.  c,  84.^  the  crown  has  ceased  U>  enjoy  thii 
prerogative.  That  statute  exacts  in  ^ectioo  8>  **  iM  m 
person  shall  have  any  power  or  autborily  Io  make  any  ja»- 
tices  of  eyre,  justices  of  assise  Justices  of  peace,  or justicei 
of  gaol  delivery ;  but  that  all  9uch  officers  and  miiiistcfi 
shall  be  made  by  letters  patctot  under  the  lung's  greit 
seal,  in  the  name  and  by  the  authority  of  the  king's  high- 
uess,  and  his  heirs,  kings  of  this  realm»  in  all  shirei^ 
counties,  counties  palatine,  and  other  places  of  thM 
realm,  IVaks,  and  marches  of  the  same,  or  in  any  oAa 
bis  dominions,  at  their  pleasure  and  wills,  in  such  msHNr 
and  form  as  justices  of  eyre,  justices  of  assize»  jnsticea  sf 
peace,  and  justices  of  gaol  delivery,  be  commonly  mads 
in  every  shire  of  this  realm ;  any  grants,  usages,  pie* 
ecriptions,  allowances,  act  or  acts  of  parliament,  or  mj 
other  thing  or  things  to  the  contrary  thereof  nolwifiK* 
standing."  Then  in  section  6  there  is  a  proviso,  **  tbt 
all  cities^  boroughs  and  towns  corporate,  wbicb  have 
liberty,  power  and  authority  to  have  justices  of  peace, 
shall  still  have  and  enjoy  their  liberties  and  authoriliei 
in  that  behalf  after  such  like  manner  as  Ibey  have  beoi 
accustomed,  without  any  alteration  by  occafflon  of  tha 
act."  There  is  no  section  in  the  act  relating  to  cor* 
porations  thereafter  to  be  created,  but  the  words  tie 
undoubtedly  very  general ;  and  considering  the  power 
vested  in  justices  of  the  peace,  and  the  integrity  as  wcB 
as  talent  necessary  to  the  due  and  beneficial  discbsrge 
of  their  duties,  it  is  plainly  for  the  interests  of  sodttji 
not  only  that  they  should  be  carefully  selected,  bat  thai 
the  selection  should  be  made  by  the  highest  and  aoft 
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capable  authority.  Lord  Chief  Baron  Comyns  lays  it 
down,  that  none  but  the  king  can  make  justices  of  the 
peace,  and  cites  Dalion,  s.  10,  as  hid  authority;  and  «. 

adds,  that  the  king  cannot  grant  to  another  the  power  of  Williaiis. 
making  them(£r).  The  recorder  of  London,  and  the 
justices  of  great  sessions  in  Wales,  have  no  doubt  the 
power  of  appointing  deputies ;  but  that  is  only  for  cer- 
tain specific  purposes,  and  is  besides  by  virtue  of  an  act 
of  parliament:  and  the  charter  of  London,  which  de- 
clares that  the  recorder  shall  execute  his  office  by  him- 
self or  his  sufficient  deputy,  is  confirmed  by  statute. 
By  the  34  and  35  H.  8  c^  £6,  the  TFe/cA  judges  were  em- 
powered to  execute  their  offices  by  themselves,  or  their 
aufficient  deputies;  but  by  the  13  G.  3.  c.  51.  s.  3,  that 
privilege  is  now  confined  to  certain  specific  purposes 
therein  mentioned.  But,  admitting  for  the  moment 
that  the  king  can  empower  a  subject  to  invest  a  fellow 
subject  with  the  office  of  justice  of  the  peace,  still, 
considering  the  language  of  this  charter,  I  cannot  find 
that  he  has  there  expressed  his  intention  so  to  do.  The 
relative  position  of  the  clauses,  as  pointed  out  in  argu- 
ment, is  very  material  to  guide  our  judgment.  The  first 
enacts,  that  the  aldermen,  bailiiFs  and  capital  burgesses,  for 
the  time  being,  shall  have  power  yearly  to  elect  two  of  the 
burgesses  who  shall  be  aldermen  of  the  borough  for  one 
year  next  ensuing,  and  who,  after  they  are  so  elected 
aldermen,  and  before  they  are  admitted  to  execute  that 
office,  shall  take  the  oaths  before  the  steward,  or  if  there 
be  DO  steward,  before  their  predecessors  and  ten  bur- 
gesses, to  execute  their  offices  faithfully ;  and  that,  when 
they  have  been  so  sworn,  they  shall  have  power  to  exe- 
cute by  themselves,  or  in  their  absence  by  their  deputies, 
the  office  of  alderman  of  the  borough  for  one  year  next 
ensuing.  Now  by  that  clause  the  deputies  are  only  em- 
(a)Coin.  Dig.  tit.  Justioc  of  the  Peace. 


I* 


MUim^  dot  he 
ham  also  £fw  ihat 


resr/val  4f  tkone  idecttd  ibr  dK 

to  be  fwocB,  sHHi  to 
fic  tlieir  depvtxs. 
liflo  for  dK  eiectioB  of  odKr 
absesce  of  the  foimer;  bat  tbat  does 
odier  aidennea  dK  power  of  ty]^t.\lmf'm^ 
fkat  there  are  two  tpecies  of 
wunelj,  tbose  origiBanj  elected  far  a  jear  aad  iboie 
afteiwar  Jt  elected  epoDtheg  death  or fe«0¥alyaH  of  wfaa 
bave  the  power  of  appofating  deputies;  and  ihoie 
elected  ia  the  absence  of  those  ongmafiT  elected  kr  t 
jear,  who  have  not  the  power  of  appointiDg  deputies. 
The  charter  then  declares  that  the  aldenncB  for  the  tiae 
being,  while  they  remain  in  office,  shall  be  jnstices  of 
the  peace  for  the  borough,  bot  it  no  where  sars  tfait 
their  deputies  shall  be  justices  also.  Indeed  the  cliaiter 
in  two  other  particulars  takes  an  important  distiDCtioB 
between  the  aldermen  and  their  depnties,  for  the  alder- 
men are  required  to  be  sworn,  which  their  deputies  tit 
not ;  and  the  aldermen  must  be  selected  from  among  the 
burgesses,  which  their  deputies  need  not.  The  mfe- 
rence  arising  in  my  mind  upon  this  consideration  of  tlie 
charter  is,  that  as  the  aldermen  were  clearly  intended 
to  act  as  justices,  their  deputies  were  as  clearly  intended 
to  be  excluded  from  so  doing.  And  such  a  distinction 
consistent  with  propriety  and  justice,  for  as  tbe 
deputies  need  not  be  members  of  the  corporation,  an 
alderman  might  if  mischievously,  or  even  negligeotlj 
disposed,  appoint  his  own  menial  servant,  or  any  other 
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equally  unsuitable  person ;  and  the  consequences  to  the 
public  might  be  very  injurious^  for  as  the  deputies  are 
not  required  to  be  sworn,  there  would  be  no  check  upon 
their  conduct:  nor  can  any  inconvenience  arise,  because  Williams. 
as  there  is  a  power  of  electing  new  aldermen  in  case  of 
the  absence  of  the  original  aldermen,  and  as  those  new 
aldermen  would  be  empowered  to  act  as  justices,  no  de- 
fect of  justice  can  take  place,  and  the  language  as  well 
as  the  object  of  the  charter  will  be  fully  satisfied.  For 
these  reasous  I  am  of  opinion  that  the  nonsuit  was 
wrong,  and  that  the  rule  for  a  new  trial  ought  to  be 
made  absolute. 

HoLROYD,  J. — I  am  of  opinion  that  the  defendant,  as 
the  deputy  of  an  alderman,  was  not  invested  either  with 
the  office  or  the  power  of  a  justice  of  the  peace,  llie 
charter  appoints  two  particular  persons  justices  for  the 
borough,  so  to  continue  till  others  are  appointed  in  their 
stead ;  and  though  it  annexes  thereby  the  office  of  justice 
to  that  of  alderman,  it  does  not  follow  that  the  former 
becomes  part  and  parcel  of  the  latter.  An  aldemran  has 
not,  virtute  officii,  the  power  of  appointing  a  deputy, 
as  a  sheriff,  and  some  other  public  officers  have;  nor 
do  I  know  that  an  alderman  has,  virtute  officii,  or  qu^ 
alderman,  any  known  duties  to  perform;' his  duties  and 
his  powers  are  generally  defined  in  the  charter  from 
whence  his  official  existence  springs.  The  powers  of  an 
alderman  are  corporate  powers  only,  and  can  be  ex- 
ercised only  on  members  of  the  corporation,  but  the  pow- 
ers of  a  justice  are  not  bounded  by  the  corporation,  but  are 
much  more  extensive  both  in  their  nature  and  operation. 
Then  where  an  alderman  has  by  his  charter  power  to 
appoint  a  deputy,  the  latter  will  have  all  the  powers  of 
the  former,  that  is,  all  his  corporate  powers,  for  those 
only  can  he  transfer;  but  that  is  essentially  different 
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from  the  present  case,  becsose  here  the  office  of  justice 
is  ansexed  to  that  of  alderman^  and  does  not  make  put 
of  it.  I  think^  therefore,  that  the  intention  expressed  hj 
Mb  charter  is,  that  the  deputies  shall  act  as  aMennci 
only;  but  at  all  events,  considering  that  the  generil 
power  of  making  justices  is  vested  exclusively  in  die 
erowm,  it  seems  to  me  that  there  certainly  are  not  wordf 
so  clearly  expressive  of  an  intention  to  delegate  ihtt 
power,  even  if  it  can  be  delegated,  which  I  doubt,  as  to 
justify  us  in  holding  that  the  defendant  is  in  the  eye  of 
the  law  a  justice  of  the  peace.  I  agree  therefore  dnt 
the  rule  for  a  new  trial  must  be  made  absolute. 


LiTTLEDALE,  J.  concurred. 


Rule  absolute. 


Where  the 
charter  of  a 
corporation 
declared  that 
**  it  shaU  be 
lawful  for  the 
mayor  and  ca- 
pital burgesses 
to  remove  any 
of  their  body 
for  non-resi- 
dence within 
thebo- 
roush  i^ — 
Held,  that  this 

Sive  them  a 
iscretionary, 
.and  not  a 
compulsory 
power  of 
amotion. 


The  King  v.  The  Mayor  and  Burgesses  of  the 
Borough  of  West  Looe. 

rVlLDE,  Sergt.  moved  for  a  rule  to  shew  cause  why 
a  writ  of  mandamus  should  not  issue,  directed  to  the 
Mayor  and  Burgesses  of  the  Borough  of  West  LooCf  in 
the  county  of  Cornwall,  commanding  them  to  assemble 
themselves  together  within  the  borough,  and  consider  of 
the  propriety  of  removing  certain  persons  by  name,  from 
the  office  of  a  capital  burgess^  on  the  ground  of  non-resi- 
dence within  the  said  borough.  The  corporation  of  IVat 
Jjooe  consists  of  a  mayor  and  twelve  capital  burgessesi 
with  power  of  making  bye-laws,  and  of  removing  aay  of 
their  body  for  any  offence,  or  de&ult,  or  reasopabl^  caiuei 
^.  The  affidavits  in  support  of  the  motioQ  alleged, 
that  for  the  last  ten  y^ars,  five  only  of  the  capital  bar- 
gesses  had  been  resident  within  the  bprough^  and  ihat  the 
remainder  resided  wholly  out  of  the  borough,  some  at  a 
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very  ociQsiderable  distaiice,  and  io  ob6  inatanc*  the  party  J  825. 
resided  permaaently  in  India.  No  inoonvenience  was  ''•^''"*~' 
slated  to  result  to  tke  inhabitants  from  the  non-resi-  ^^ 

dance  of  the  capital  burgesses^  but  it  was  contended  TbeMAToa 
Ibat^  inasmuch  as  by  the  charter  die  mayor  is  to  be  BuRessBu  of 
selected  annually  out  of  the  resident  capital  burgesses^  ^""^  Jj^on. 
and  as  that  number  ceosisted  now  but  of  five,  it  was 
impossible  to  exercise  the  fair  right  of  selection.  The 
learned  Sergeant  adverted  to  the  late  case  of  Rex  v.  Tke 
Mayor  of  Portsmouth  (a),  and  submitted  that  the  prin-< 
ciple  on  which  that  case  was  decided  ought  not  to  govern 
the  present  case.  The  Court  canpot  speculate  upon  the 
question  of  convenience  or  inconvenience  resulting  to  the 
inhabitants  of  a  borough  from  the  non-residence  of  its 
capital  burgesses.  If  residence  be  the  conditioii  on 
which  a  capital  burgess  holds  his  oflicci  and  that  con* 
dition  be  broken,  it  is  a  sufficient  ground  of  amotion. 
Here  the  crown  by  its  charter  imposes  residence  as  the 
condition  of  holding  the  office,  and  it  has  vested  in  the 
capital  burgesses  the  power  of  removing  its  nonnreaident 
members.  /That  power  hay  not  been  exercised  in  the 
present  instance,  and  the  only  mode  of  setting  the  mayor 
and  capital  burgesses  in  motion  is  by  mandamus. 

Abbott,  C  J.— -rl  am  of  opinion  that  we  cannot  grant 
a  mandamus  in  the  present  case,  and  that  ofHoion  is 
grounded  upon  the  terms  of  the  charter  which  gives  the 
power  of  amotion.  The  charter  says  ^^  It  shall  be  lawfuf 
Siu  the  mayor  and  the  rest  of  the  capital  burgesses  for 
the  time  being,  to  remove  any  capital  burgess  for  any 
oflfeace,  or  default,  or  reasonable  cause,  at  the  discretion 
of  the  mayor  and  the  rest  of  the  capital  burgesses  of  the 
borough  for  the  time  being,  or  the  greater  part  of  them, 
&G."     It  has  never  been  thought,  or  even  suggested, 

(a)  4  I>.&R.  767. 


550  CAS'ES  IN  THE  KING's  BENCH, 

1825.       that,  under  such  words,  this  Court  has  authority  to  ioter- 
^^^^*^*^^      fere,  and  order  the  removal  of  non-resident  capital  bui^ 
9.  gesses ;  for  that  is  the  effect  of  the  present  applicadoa. 

^^^^d^^^ .  In  the  case  of  Rex  v.  The  Mayor  of  Portsmouth,  the 
Burgesses  of  effect  of  similar  words  in  the  Portsmouth  charter  was 
^^^  ^'  under  our  consideration,  and  we  thought  we  could  not 
exercise  the  authority  which  we  were  then  called  upon  to 
exercise,  namely,  to  command  the  removal  of  the  dod- 
resident  aldermen.  That  was  our  opinion  then,  and  we 
are  of  the  same  opinion  still.  If  we  were  to  interfere  hi 
the  manner  now  desired,  we  should  be  usurping  a  power 
which  does  not  belong  to  us.  No  injury  is  suggested  as 
resulting  to  the  inhabitants  from  the  non-residence  com- 
plained of.  If  there  had  been  any  mismanagement  or 
misgovemment  of  the  borough  arising  from  this  caose, 
that  would  be  a  different  thing,  but  we  have  ao  authority 
to  interfere  on  the  ground  now  suggested. 

Bayley,  J. — I  am  of  the  same  opinion.  I  took  no 
part  in  the  decision  of  Rex  v.  The  Mayor  of  Portsmouti, 
but  I  concur  entirely  in  the  principle  on  which  that  case 
was  decided.  The  impression  on  my  mind  is,  that  there 
may  be  many  cases  in  which  the  non-residence  of  certain 
members  of  a  corporation  will  work  no  mischief  to  the 
body  of  the  corporation  at  large.  If  a  capital  burgess 
does  not  reside  within  the  immediate  limits  of  the  borough, 
that  will  not  render  his  holding  the  office  incompatible, 
provided  he  resides  within  such  a  convenient  distance  ai 
will  enable  him  to  discharge  the  duties  of  his  office. 
Non-residence,  in  the  strict  sense  of  the  wofd,  would  be 
a  ground  of  disqualification  in  a  great  many  boroughs, 
but  though  a  party  may  be  literally  non-resident,  that  is, 
does  not  dwell  within  the  borough,  yet  if  he  resides  within 
such  a  distance  as  will  allow  him  to  discharge  his  corpo- 
ration duties,  a  reasonable  interpretation  of  the  word  must 
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be  admitted.  Where  a  charter  says  ''  it  shall  be  lawful 
for  the  mayor  and  capital  burgesses  to  remove  for  non- 
residence/'  I  think  that  gives  them  a  discretionary  power  f,, 

to  remove  or  not,  as  they  shall  think  fit,  and  does  not   '^^^  Mayor 
render  it  compulsory  on  them  absolutely  to  remove  for  Buik}Ess£8  of 
non-residence.   .  West  Looe. 

• 

HoLUOYD,  J. — The  words  "it  shall  be  lawful  for 
them,  &c."  certainly  are  very  strong,  but  still  it  is  for  the 
consideration  of  the  mayor  and  burgesses  whether  they 
will  or  will  not  take  steps  towards  removing  a  non-resident. 

LiTTLEDALE,  J.  was  absent. 

Rule  refused  (a). 

(a)  Vide  Cowp.  530;  Carth.  237;  4  Mod.  33;  Holt.  435;  2T.IL 
772;  2  Lord  Raym.  1275;  Ca.  temp.  Hard.  147;  4  Burr.  2087;  1 
Ves.  jun.  1;  JUx  v,  Hastingt^  ante,  vol.  i.  148;  Rex  v.  Havering 
Atle  Bower,  ante,  vol.  ii.  176 ;  and  Rex  v.  Eye,  id.  172. 


Spenceley  V.  Robinson.  Tuetday, 

February  8. 
XN  debt  on  the  statute  17  Geo.  2.  c.  3.;  the  first  count  A  rated  inha- 

of  the  declaration  stated  that  plaintiff  was  an  inhabitant  nsh'cannot^* 
of  the  township  of  Coxwould,  in  the  north  riding  of  the  sue  an  over- 
County  of  York,  and  that  defendant  was  one  of  the  over-  penalty  given 

seers  of  the  poor  of  said  township :  that  on  26th  March.  "7  ^^  ^'  ^* 

"^  '^ '  c.  3.  s.  2.,  for 

1824,  the  churchwardens  and  overseers  of  the  poor  of  refusing  an 

inspection  of 
the  rate  books,  unless  he  shews  that  be  has  been  injured  by  the  refusal. 

The  demand  of  an  inspeetion  under  this  statute  must  be  made  at  a  reasonable 
time  and  place ;  therefore  where  the  demand  was  made  at  a  parishioner's  own  house 
at  eight  o  clock  jo  the  evening,  and  not  at  the  house  of  the  overseer : — Held,  that 
the  overseer  incurred  no  penalty  by  refusing. 

A  parishioner  is  entitled  by  the  same  statute  to  have,  on  demand,  a  copy  of  the 
rate  forthwith  delivered  to  him,  upon  paying  6d,  for  every  twenty-four  names : — 
Held,  that  the  overseer  is  entitled  to  a  reasonable  time  to  make  the  copy. 


Spenceley 
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isid  township  made  a  rate  fot  the  relief  of  the  poof^  which 
was  afterwards  duly  allowed  by  two  Justices  ;  and  that 
the  churchwardens  and  overseers,  after  the  allowanca  of 
BoRiMsoM.  ij,^  „j^^  gj^^^  public  notice  thereof  in  the  church.  Ant- 
fluent,  that  plaintiff  requested  defendant  as  such  OTersM 
to  permit  him,  the  plaintiff,  to  inspect  the  rate,  and  tan* 
dered  to  him  one  shilling  for  the  same ;  yet  defendant 
neglected  and  refused  to  pertnit  plaintiff  to  iuspect  die 
rate,  contrary  to  the  fortd  of  the  statute  in  such  ciae  made 
and  provided,  whereby  defendant  forfeited  90t.  Seeead 
count,  that  plamtiff,  at  a  reasonable  titlie,  to  wit,  on  Stc 
at  &c.  demanded  of  defendant,  so  being  such  overseer, 
a  copy  of  the  rate,  and  was  ready  and  offered  to  pay  de- 
fendant at  and  after  the  rate  of  sixpence  for  every  twenty- 
four  names  thereof,  yet  defendant  wholly  neglected  and 
refused  to  give  him  the  copy,  contrary  to  the  form  of  tbe 
statute,  8lc.  whereby,  8lc.  Plea,  the  general  issue,  and 
issue  thereon.  At  the  trial  before  Bayley,  J.  at  the  last 
Summer  Assizes  for  Yorkshire,  the  case  was  this :  Tbe 
plaintiff  was  a  rated  inhabitant  of  the  township  of  Coi- 
would,  and  the  defendant  was  one  of  the  overseers  of  the 
poor  of  that  township.  On  the  26th  March  the  rate  ia 
question  was  made, tallowed  on  the 27th,  and  published 
on  the  next  day.  In  the  evening  of  the  19th  Jprilf 
about  eight  o'clock,  the  plaintiff  sent  his  son  to  the  de- 
fendant, desiring  an  interview  at  his,  the  plaintiff's^  house. 
The  defendant  called  on  the  plaintiff,  and  was  introduced 
to  his  attorney.  The  plaintiff  then  demanded  an  inspec- 
tion of  the  rate,  and  tendered  one  shilling  to  the  defend- 
ant  for  his  trouble  in  exhibiting  it.  To  this  the  defend- 
ant replied,  *^  I  dare  not  do  it ;  I  have  been  ordered 
not  to  allow  an  inspection."  A  copy  of  the  rale  wras  thea 
demanded  by  the  plaintiff's  attorney,  but  refused  for 
the  same  reason.  The  defendant  afterwards  consulted 
a  neighbouring  magistrate,  whom  he  informed  what  Ind 
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taken  place,  and  told  him  he  had  not  ahewn  the  rate, 
because  he  was  informed  he  was  not  obliged  to  do  so. 
The  magistrate  however  told  him  he  was  bound  to  shew 
the  rate  to  every  rated  inhabitant,  and  pointed  out  to  his 
attention  the  2d  section  of  the  act  of  parliament ;  and  by 
his  advice  the  defendant,  in  about  two  hours  after  thd 
inspection  had  been  refused,  returned  to  the  plaintifiTt 
boose  and  offered  to  shew  him  the  rate,  and  next  mora* 
ing  at  an  early  hour  delivered  a  copy  of  it  (which  had 
been  made  in  the  course  of  the  night)  to  the  plaintiff's 
attorney.  The  attorney  then  said  the  copy  came  too  late 
to  enable  him  to  give  notice  of  appeal  on  behalf  of  the 
plaintiff  at  the  next  sessions.  Upon  which  the  defendant 
said  there  need  be  no  difficulty  on  that  head,  for  he 
would  waive  all  objection  to  the  notice  being  out  of  time. 
It  appeared  that  on  the  1 7th  April  the  plaintiff's,  attorney 
had  met  the  defendant  at  Helmsey  market,  about  eight 
miles  from  Coxwould,Bnd  then  asked  him  if  he  had  a  copy 
of  the  rate,  telling  him  that  he  had  been  employed  by 
the  plaintiff,  and  was  desirous  of  seeing  it.  The  defend- 
ant immediately  promised  that  he  should  have  a  copy  if 
be  was  entitled  to  it.  Upon  which  the  attorney  informed 
him  that  he  should  be  at  Coxwould  on  the  igth,  when  he 
should  expect  to  have  a  copy  delivered  to  him.  Under 
these  circumstances,  the  learned  Judge  having  pointed 
oat  to  the  jury  the  provisions  of  the  2d  section  of  the 
statute,  which  requires  that  the  churchwardens  and  over- 
seers shall  permit  every  inhabitant  to  inspect  the  poor's 
rate  at  all  seasonable  times,  paying  one  shilling  for  the 
same,  and  shaH  upon  demand  forthwith  give  a  copy  of 
the  same,  at  the  rate  of  sixpence  for  every  twenty-four 
names,  left  it  to  them  to  say,  whether  there  had  been  a 
substantial  complhmce  on  the  part  of  the  defendant  with 
d^  requisites  of  the  statute.  The  defendant  was  entitled 
to  a  reasonable  space  of  time  to  enable  him  to  comply 
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with  the  obligations  of  the  statute.     It  was  true,  that  it 

one  time  the  defendant  had  in  a  qualified  manner  denied 
Spenceley  ^ 

V.  an  inspection  of  the  rate,  and  also  refused  a  copy  of  it, 

Robinson,     j^^^  ^^^  question  was  whether  that  denial  and  refusal  had 

not  been  done  away  with  by  what  occurred  subsequentlj, 
for  the  defendant  within  two  hours  afterwards  returned 
to  the  plaintiff  and  told  him  he  might  inspect  the  rate, 
and  early  next  morning  delivered  a  copy  of  it  to  his  attor- 
ney. If  the  jury  were  of  opinion  that  die  defendant  hid 
complied  with  the  demand  within  a  reasonable  space  of 
time,  his  lordship  thought  the  defendant  entitled  to  a 
verdict.     Verdict  for  the  defendant. 

Brougham,  in  Michaelmas  Term,  obtained  a  rule  nisi, 
for  a  new  trial,  on  two  grounds ;  first,  that  the  verdict 
was  against  the  weight  of  evidence ;  and  second,  that  the 
jury  had  been  misdirected;  for  the  defendant  having  once 
refused  to  allow  the  plaintiff  to  inspect  the  rate  and  gife 
him  a  copy,  a  right  of  action  had  accrued,  which  could 
not  be  devested  by  a  subsequent  compliance. 

Scarlett  and  Alexander  now  shewed  cause.  By  the 
statute  17  Geo,  2.  c.  3.  s.  2.,  it  is  enacted,  ''  That  the 
churchwardens  and  overseers  of  the  poor,  or  other  per- 
sons authorised  as  aforesaid  in  every  parish,  township,  or 
place,  shall  permit  all  and  every  the  inhabitants  of  the 
said  parish,  township,  or  place,  to  inspect  every  such  rate 
at  all  seasonable  times,  paying  one  shilling  for  the  same; 
and  shall  upon  demand  forthwith  give  copies  of  the  same 
or  any  part  thereof,  to  any  inhabitant  of  the  said  parish, 
township,  or  place,  paying  at  the  rate  of  sixpence  for 
every  twenty-four  names."  And  by  sec.  3  it  is  enacted, 
''  That  if  any  churchwarden  or  overseer  of  the  poor,  or 
other  person  authorised  as  aforesaid,  shall  not  permit  aoj 
inhabitant  or  parishioner  to  inspect  the  said  rates,  or  shall 
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refuse  or  neglect  to  give  copies  thereof  as  aforesaid,  such 
churchwarden  or  overseer,  or  other  person  authorized  as 
aforesaid,  for  every  such  offence  shall  forfeit  and  pay  to 
the  party  aggrieved  the  sum  of  twenty  pounds,  to  be  sued 
for  and  recovered  by  action  of  debt,  &c."    Two  offences 
are  created  by  this  statute ;  first,  where  the  overseer  shall 
not  permit  the  inhabitant  to  inspect  the  rate  at  all  season- 
able times ;  and  second,  where  he  shall  refuse  or  neglect 
to  give  copies  of  the  rate  forthwith,  upon  demand  being 
made.     The  first  question  here  is,  whether  there  has  been 
a  demand  made  of  an  inspection,  and  of  a  copy  of  the 
rate,  so  as  to  found  this  action.     Now  the  demand  must 
be  made  at  a  reasonable  time  and  place.     At  what  time 
and  place  was  the  demand  in  this  case  made  i    Accord- 
ing   to   the   testimony   of    the    plaintiff's    son   it  was 
made  at  eight  o'clock  in  the  evening,  at  the  plaintiff's 
own  house.     Eight  o'clock  in  the  evening  is  clearly  not 
a  seasonable  time,  still  less  is  the  plaintiff's  own  house 
the  proper  place  to  make  such  a  demand.      There  ia 
no  obligation  on  the  overseer  to  carry  the  rate  books 
about  with  him  in  his  pocket,  nor  is  he  under  the  neces- 
sity of  shewing  them  at  any  hour  at  which  an  inhabitant 
may  choose  to  demand  an  inspection.    The  proper  depo- 
sitary for  the  rate  books  is  the  overseer's  own  house,  and 
the  demand  must  be  made  at  some  hour  suiting  his  rea- 
sonable convenience.    Both  the  time  and  place  therefore 
at  which  the  demand  in  this  instance  was  made,  were 
improper,  and  would  have  justified  the  defendant's  re- 
fusal.    But  assuming  that  the  time  and  place  were  proper 
for  making  the  demand,  the  second  question  is  whether 
there  has  not  been  a  substantial  compliance  with  the  re- 
quisites of  the  statute.    The  defendant  at  first  refuses, 
upon  a  mistaken  supposition  that  the  plaintiff  has  too 
right  to  what  he  demands.    He  takes  advice  upon  the 
subject,  and  withm  two  hours  afterwttnda  be  goes  to  the 
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plaintiflPs  house  and  tells  him  he  may  inspect  the  rate; 
and  the  very  next  morning,  at  an  early  hour,  a  copy  b 
delivered  to  the  plaintiff's  attorney.    This,  diereforcywas 
a  substantial  compliance  with  the  exigency  of  the  statute. 
Some  time  must  be  allowed  to  make  a  copy  of  the  rate, 
and  the  overseer  may  well  take  reasonable  time  to  consi- 
der whether  he  will  allow  an  inspection  of  it,  if  he  doubb 
the  authority  of  the  party  making  the  demand.     At  sD 
events  this  was  a  question  of  fact  for  the  jury.    They 
were  to  determine  whether  the  defendiemt  had  complied 
with  the  requisites  of  the  law  within  a  reasonable  time,  and 
they  having  found  for  the  defendant,  their  verdict  cannot 
be  disturbed  (a).     But,  in  the  third  place,  no  cause  of 
action  arises  to  the  plaintiff  in  this  case.     By  the  statute, 
a.  3.,  the  penalty  is  to  be  given  to  the  party  aggrieved  bj 
the  refutal.     In  what  respect  was  this  plaintiff'  aggrieved  ? 
The  object  of  seeing  the  rate  and  having  a  copy  was  to 
appeal  to  the  sessions.    There  was  nothing,  howevo*,  to 
have  prevented  his  giving  notice  of  appeal  at  all  events  to 
the  next  sessions.    He  might  then  have   entered,  and 
moved  to  respite  the  appeal  until  the  following  sessions, 
which  the  justices  have  a  power  of  doing  under  17  Geo. 
2.  c.  38.  s.  4.     But  here  the  defendant  offered  to  waive 
ill  objection  to  the  notice  of  appeal ;  and  supposing  that 
would  not  have  been  sufficient,  still  the  objection  might 
have  been  waived  in  open  Court  by  consent,  under  the 
41  Geo.  3.  c.  28.  s.  5.  (ft).    On  these  grounds  there  is  do 
reason  why  the  verdict  should  be  disturbed. 


Brougham^  contrd.  The  action  in  this  case  is  not 
given  as  a  remedy  by  way  of  damages  for  some  iDJan 
suffered  by  the  party,  in  consequence  of  the  refusal  or 
laches  of  the  overseer  to  allow  an  inspection  and  ddifer 
a  eopy  of  the  rate.    Whether  the  party  be  aggrieved  or 

(a)  See  1  T.  R.  168,  and  6  Kast,  10  and  14. 
(6)  See  iUr  ▼.  SheiunI,  ante,  S61. 
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not,  whether  he  has  suffered  firom  the  misconduct  of  the 
overseer,  whether  the  plaintiff's  notice  of  appeal  would 
be  bad  or  not,  or  whether  a  waiver  could  be  given  effec- 
tuallj  of  due  notice,  on  the  part  of  the  lay-payers,  are 
perfectly  immaterial  questions  in  this  case,  for  the  istatute 
does  not  merely  impose  the  penalty  in  the  event  of  the 
party  having  sustained  an  injury,  but   says  in  express 
terms,  that  if  the  churchwarden  «hall  not  permit  an  inspec- 
tion, or  shall  refuse  or  neglect  to  give  a  copy  of  the  rate, 
be  «hall  be  subject  to  the  penalty,  without  any  regard  to 
the  loss  or  injury  sustained  by  the  party  aggrieved.    The 
overseers  are  public  officers,  and  this  is  a  -duty  impoeed 
ttpoB  them  imperatively^  which  if  they  neglect  or  refuse 
to  perform,  they  are  liable  to  the  penalty,  and  therefore 
whether  the  plaintiff  be  aggrieved  or  not  by  reason  of  the 
refiisal,  his  right  of  action  to  recover  the  penalty  accrues 
the   moment  the   overseer  is  guilty  of  a  breach  of  his 
duty.    It  is  quite  beside  the  question  whether  the  plain- 
tiff could  have  given  an  effectual  notice  of  appeal  to  the 
next  sessions  or  not,  because  it  does  not  lie  in  the  mouth 
of  the  overseer  to  say  in  answer  to  this  action,  ^'  though 
I  bed  a  certain  defined  duty  cast  upon  me  by  the  statute, 
yet  you  have  no  right  to  complain  of  my  breach  of  that 
duty,  unless  you  shew  that  you  have  sustained  a  conse- 
quential injury."    The  principal  objection  on  which  this 
motion  was  made  has  received  no  answer  whatever  on 
1^  other  side.    At  the  trial  the  question  left  to  the  jury 
was  not  whether  the  demand  was  made  at  a  reasonable 
time  asd  place,  but  first,  whether  the  refusal  was  peremp- 
Uny,  and  second,  whether  the  demand  bad  not  been  com- 
plied with  within  a  reasonable  time  afterwards.     It  is 
to   this  mode  of  leaving  the  case  to  the  jury  that  the 
objection  arises.       Now  if  the  refusal  in  the  first  in- 
■Imiee  was  peremptory,  (of  which  there  is  no  -doubt, 
the  evidence  being  all^one  way^)  the  reasonableness  of  the 
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time  within  which  the  demand  was  aft^^ards  complied 
with,  18  a  question  which  cannot  a£fect  the  plaintiff's 
right  of  action.  Whether  the  demand  was  made  at  a 
BoBiNSON.  reasonable  time  and  place,  was  certainly  a  question  for 
the  jury;  but  the  reasonableness  of  the  time  of  comply- 
ing with  the  demand  was  a  question  of  law,  but  that 
could  not  arise  after  there  had  been  once  a  positive 
refusal.  There  is  no  doubt  upon  the  evidence,  that  oo 
the  evening  of  the  19th  Jpril,  the  defendant  ppsitivdy 
refused  to  allow  an  inspection  and  give  a  copy  of  the  rate. 
Upon  that  refusal  the  plaintiff  had  a  complete  right  of 
action,  and  that  right  could  not  be  devested  by  a  subse- 
quent compliance.  Undoubtedly  it  might  have  been  left 
to  the  jury,  as  a  question  of  fact,  whether  the  whole  con- 
duct of  the  defendant  amounted  to  a  refusal,  or  to  a 
determination  not  to  accede  to  the  plaintiff's  request, 
but  here  there  was  no  doubt  that  a  positive  refusal  had 
taken  place  in  the  first  instance,  and  that  gives  a  right  of 
action  which  could  not  afterwards  be  devested.  In  a  late 
case  of  Sheppard  v.  Matihewson,  before  Liiiledale,  J.  at 
Hereford,  which  was  a  similar  action  on  the  same  statute, 
the  churchwarden  having  taken  an  hour  to  consider  whe- 
ther he  would  comply  with  the  request  or  not,  the  learned 
judge  left  it  to  the  jury  to  say,  as  a  question  of  fact,  whe- 
ther there  had  been  a  request  and  refusal  within  a  reasoih 
able  time,  but  he  laid  it  down  broadly,  that  if  diene  be 
once  a  refusal  clearly  proved,  the  subsequent  compliaiice 
an  hour  afterwards  would  not  devest  the  right  of  actioa. 
Here  there  was  a  positive  refusal  distinctly  established, 
and  therefore  compliance  two  hours  afterwards  will  not 
avail  the  defendant. 


•  AbnoTT,  C.J. — I  think  if  we  were  to  grant  a  new 
trial  in  this  case  we  should  ^opvert  this  act  of  parliaaMBt 
into,  an  instrument  whereby  a  sharp  and  cunning  attcfiej 
might  be  enabled  to  oppress  an  ignorant  unlettered 
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called  upon  by  law  to  exercise  a  troublesome  and  bur- 
thensome  office.  The  only  doubt  that  has  occurred  to 
my  mind,  after  hearing  the  report  of  this  case  read,  has  «. 

been,  not  whether  the  case  had  been  properly  left  to  the  Robihsok. 
jury,  but  whether  the  learned  judge  should  not  have 
taken  upon  himself  to  nonsuit  the  plaintiff.  Not  having 
been  nonsuited,  I  think  the  plaintiff  has  no  reason  to 
complain  of  the  manner  in  which  the  case  has  been  left 
to  the  jury,  for  he  had  every  chance  of  their  finding  in 
his  favour.  This  action  is  brought  on  the  statute  17 
Geo*  2.  c.  3.  s.  2,  by  which  it  is  enacted,  '*  that  the  church* 
wardens  and  overseers  shall  permit  all  the  inhabitants  of , 
the  parish,  township  or  place,  to  inspect  every  such  rate 
at  all  seasonable  times,  paying  one  shilling  for  the  same, 
and  shall  upon  demand  forthwith  give  copies  of  the  same 
or  any  part  thereof  to  any  inhabitant  of  the  said  parish, 
township,  or  place,  paying  at  the  rate  of  sixpence  for 
every  twenty-four  names."  Upon  this  it  is  to  be  ob- 
served, that  the  person  to  whom  the  inspection  is  to  be 
allowed,  and  the  copy  furnished,  must  be  an  inhabitant 
of  the  parish.  If  he  sends  his  attorney,  the  overseer  is 
not  bound  to  attend  to  his  request,  unless  the  attorney 
comes  with  his  client,  and  therefore  the  defendant  in  this 
case  was  not  bound  to  take  any  notice  of  the  request 
made  by  the  plaintiff's  attorney  of  the  17th  April.  The 
third  section  enacts,  *^  that  in  case  any  overseer  shall 
not  permit  any  inhabitant  or  parishioner  to  inspect  the 
said  rates,  or  shall  refuse  or  neglect  to  give  copies 
thereof,  such  churchwarden  or  overseer,  for  every  such 
offence,  shall  forfeit  and  pay  to  the  party  aggrieved  the 
sum  of  twenty  pounds."  The  wbrds  of  the  statute 
giving  the  penalty  appear  to  me  to  import,  that  there' 
most  be  some  person  who  has  sustained  an  injury  by 
the  act  of  the  overseer,  before  any  penalty  is  incurred. 
Unless  there  be  some  party  aggrieved^  I  do  not  see  how 
it  is  competent  for  him  to  sue.     Now  was  this  plaintiff 
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aggrieved  by  any  thing  done  by  the  defendant  ?    If  he 
meant  to  appeal  (and  probably  he  did)  he  might  hzn 
entered  his  appeal  at  the  next  sessions,  and  then  bate 
given  a  notice  in  order  that  it  might  be  heard  at  the  fol- 
lowing sessions,  the  justices  having  power  to  direct  a 
adjournment.     I  see  no  objection  to  that  mode  of  pro- 
ceeding.    Did  the  defendant,  or  did  he  not,  comply  with 
that  which  the  act  of  parliament  requires  ?     Before  id 
overseer  can  be  sued  for  not  allowing  an  inhabitant  to 
inspect  the  rates,  the  demand  must  appear  to  have  bees 
made  at  a  convenient  time  and  place.    First,  as  to  tk 
time,  it  must  be  at  such  an  hour  as  may  be  reasonibij 
supposed  convenient  to  the  overseer,  and  not  at  anj 
hour  that  the  party  may  think  proper  to  make  his  de- 
maud.     Here,  according  to  the  evidence,  the  demand  is 
made  at  some  hour  in  the  evening,  (the  precise  hour  is 
left  in  some  degree  of  doubt,)  when  perhaps  it  might  be 
very  inconvenient  to  the  defendant,  who  probably  hid 
his  own  affairs  to  mind,  to  attend  to  the  message  sent 
him.     Second,  as  to  the  place,  it  must  be  at  the  resi- 
dence of  the  overseer,  where  the  rate  may  probably  be 
supposed  to  be,  unless  some  other  place  of  deposit  is 
directed.     But  instead  of  going  to  the  house  of  the  de- 
fendant, the  plaintiff  sends  a  message  desiring  him  to 
attend  him  at  his,  the  plaintiff's  own  house.    The  de- 
fendant was  not  bound  to  go,  still  less  was  he  obliged  to 
carry  the  rate  book  with  him.     It  was  the  business  of 
the  plaintiff  to  call  upon  him  at  his  house,  at  a  con- 
venient and  proper  time.     But  when  he  goes,  does  the 
defendant  positively  refuse  to  allow  an  inspection  asd 
copy  of  the  rate  ?     No,  he  merely  says, ''  I  dare  not  do 
it ;  I  am  ordered  not  to  do  it.    I  shall  not  shew  it  unless  I 
am  bound  so  to  do;  unless  the  law  compels  me.''    This 
is  at  some  hour  of  the  evening  which  is  not  well  ascer- 
tained.   But  doubting  whether  he  was  justified  in  sbev- 
ing  the  rate,  he  immediately  takes  the  advice  of  a  imgif- 
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trate,  as  to  the  course  he  should  pursue,  and  the  very 
same  evening  he  goes  to  the  plaintiff's  house  and  tenders 
the  book  for  inspection.     The  very  same  night  also  he ,  v. 

makes  a  copy  of  the  rate,  aod  next  morning  deliven  it  Bo.i>soir. 
to  the  plaintiff  or  his  attorney.  Upon  this  state  of  facts 
it  is  clear  that  the  demand  was  not  made  either  at  a 
reasonable  time  or  place.  But  assuming  the  demand  of 
a  copy  of  the  rate  to  have  been  properly  made,  still  the 
defendant  was  entitled  to  a  reasonable  time  to  comply 
yfith  the  demand.  Here  it  is  complied  with  in  as  short  a 
time  as  could  reasonably  be  expected.  A  copy  is  made 
in  the  course  of  the  night,  and  the  next  morning  it  is  de«* 
livered.  It  is  said  that  my  learned  brother  did  wrong  in 
leaving  it  to  the  jury  merely  to  say  whether  the  defendant 
had  complied  with  the  provisions  of  the  statute  within  a 
reasonable  time ;  and  it  is  objected  that  the  reasonable- 
ness of  the  place  was  not  put  to  them.  No  point  of 
that  kind  was  raised  at  the  trial ;  hut  in  leaving  it  to  the 
jury  in  the  way  my  learned  brother  did,  that  necessarily 
involved  the  question  whether  there  had  been  a  legal 
demand,  namely,  a  demand  at  a  reasonable  time  and  place. 
Complying  within  a  reasonable  time  involves  both  time 
and  place.  The  jury  were  to  decide  whether  the  demand 
was  made  at  a  reasonable  time  and  place,  and  they  have 
determined  the  question  against  the  plaintiff.  For  these 
reasons  it  appears  to  me,  that  the  case  was  properly 
submitted  to  the  jury,  and  that  they  have  given  the  right 
verdict;  and  I  am  strongly  inclined  to  think  that  the  de- 
mand not  having  been  made  at  the  defendant's  house,  the 
learned  judge  ought  to  have  directed  a  nonsuit  the  mo- 
ment that  fact  was  ascertained. 

HoLROYD.J. — It  appears  to  me  that  the  plaintiff  is 
not  entitled  to  recover.  I  was  struck  in  the  early  part 
of  the  argument  in  this  case  with  the  question,  whether 
there  was  a  legal  demand  or  not,  it  not  having  been 
made  at  a  r^sonable  time  or  place,  which  last,  \1  «^ 
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pears  to  me^  ought  to  be  at  the  overseer's  own  house, 
and  not  at  the  house  of  the  party  making  the  demand, 
I  think  therefore  the  demand  was  not  sufficient.  But 
upon  the  other  point,  I  am  also  of  opinion  that  the 
plaintiff  was  not  a  party  aggrieved.  He  could  not  be 
said  to  be  aggrieved  unless  he  was  placed  in  a  worse 
situation  with  respect  to  bis  rights.  There  is  no  proof 
that  he  was  in  any  respect  aggrieved,  because  he  might 
still  have  entered  an  appeal  at  the  sessicxis,  supposing 
the  refusal  to  have  taken  place.  Upon  the  statutes 
relating  to  bankrupts,  it  has  been  held  that  unless  a 
party  be  a  creditor,  he  cannot  be  considered  as  a  party 
aggrieved  within  the  intent  and  meaning  of  the  bank- 
rupt law. 

Bayley,  J. — In  this  case  I  was  of  opinion  that  the 
plaintiff  alone  was  entitled  to  inspect  the  rate  books,  bat 
I  had  great  doubt  whether  he  had  a  right  to  insist  that 
his  attorney  should  be  present  at  the  time.  I  thought  it 
the  trial,  and  do  now  think,  that  -the  request  made  by  the 
attorney  in  the  presence  of  the  plaintiff,  at  his  the  plain- 
tiff's own  house,  was  not  a  sufficient  demand  to  bring 
the  defendant  within  the  penalties  of  the  act ;  but  I  was 
desirous  that  the  whole  case  should  go  to  the  jury.  On 
the  other  point,  it  struck  me,  that  the  defendant,  not 
being  a  lawyer,  and  ignorant  of  the  express  provisions 
of  the  statute,  might  very  reasonably  refuse  to  complj 
with  the  demand  made,  until  he  had  inquired  of  those 
who  knew  better,  and  was  entitled  to  a  reasonable  time 
to  make  that  inquiry.  The  question  tiien  was,  whether, 
though  there  was  something  which  at  first  looked  like  a 
refusal,  the  defendant  did  not  afterwards  comply  with 
the  request  within  a  reasonable  time.  This  was  the 
way  I  left  ihe  case  to  the  jury. (a) 

Rule  dischai^cd. 
(o)  LUtledaUy  J.  was  absent. 
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Bastbn  V.  Carew  and  another.  Febmofy's. 

T^HIS  was  an  action  of  trespass  for  breaking  and  enter-  q  \*^^\y 

ing  the  plaintiff's   house  and  closes,  and  evicting  him  16, which 

therefrom.     Plea,  not  guilty,  and  issue  thereon.     At  the  ^^^  remedy 

trial  before  Abbott.  C.  J.  at  the  last  Devonshire  AsBizeSf  to  landlords 
.  ,  .  whose  teDants 

the  case  was  this : —  have  deserted 

The  plaintiff  was  lessee  of  a  farm  and  premises  at  the  ^.*if  premises 
*^  .        .  ^™  ^^^^  >" 

rent  of  280/.  and  was  under  covenant  with  his  landlord  to  arrear,  and  no 

repair,  &c.     The  defendants  were  justices  of  the  peace  Jress*by  r^ 
for  the  county  of  Devon;  and  the  alleged  trespass  was  quoting  two 
in  delivering  possession  of  the  farm  and  premises  to  the  their  own 
plaintifi^s  landlord,  for  a  supposed  vacant  possession,  un-  p^^»  ^^  ^ 

_        1  .^~»  A  «         «  ■      ■  •••©!  posses* 

der  the  statute  1 1  Geo.  2.  c.  19*     After  the  trespass  had  sion,  does  not 

been  proved,  the  defendants  gave  in  evidence  the  record  '^"*'*  "^  *^ 
*  '  o  ^  quest  or  com- 

of  their  proceedings  under  the  statute,  which  was  to  the  plaint  to  be 

effect  following: — "  Devonshire.      Be  it  remembered,  J^^/^^  "?here- 

that  on  &c.,  at  &c.,  C.^D.  H.  Esq.  of  8u:.,  in  the  said  fo>«>  "^^^re  in 

county  of  Sec,  complained  unto  us,  J.  W.  Carew  and  against  two 

C  O.  Osmond.  Esquires,  two  of  the  iustices  of  our  said  ^•g'*^^®* 

.    *  ''  ,     for  turnmg  a 

lord  the  king,  assigned  to  keep  the  peace  within  the  said  tenant  out  of 
county,  8cc.,  that  he,  the  said  C.  D.  //.,  did  demise  at  Jn^er*  this  act, 
rack  rent,  unto  J.  Basten,  of  8u:.,  husbandman,  a  mes-  a  record  of 
suage  and  tenement,  called  &c.,  consisting  of  &c.,  situate,  ings  drawn  up 

lying*  «nd  being  at  &c.,  aforesaid,  in  the  county  aforesaid,  conformably 

.to  the  statute, 
and  that  on  8cc.,  there  was  in  arrear  and  due  unto  th'e  said  was  given  in 

C.  D.  H.,  from  him  the  said  J.  Basten,  the  tenant  of  the  «;^>dence:  Held 
/  '  that  It  was  a 

said  demised  premises,  half  a  year's  rent  thereof,  and  that  complete  de- 
he,  the  said  J.  Basten,  hath  deserted  the  said  demised  actbnj'^though 
premises,  and  left  the  same  uncultivated  and  unoccupied,  they  did  not 
so  as  no  sufficient  distress  could  be  had  to  countervail  ^^^^  ^q  il,^ 

the  said  arrears  of  rent;  whereupon  the  said  C.  D.  H.  jw'*  of  the 

«  J    r  •      landlord. 

then  and  there,  to  wit,  on  ou:.,  at  Sec.,  requested  of  us,  the 
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said  justices,  that  a  due  remedy  should  be  provided, 
according  to  the  form  of  the  statute  in  that  case  made 
and  provided;  which  complaint  and  request  by  us,  the 
aforesaid  justices,  being  heard,  we  (having  no  interest, 
nor  either  of  us  having  any  interest  in  the  said  demised 
premises,)  on  &c.,  at  Sec.,  did  personally  go  upon  and 
view  the  said  demised  premises,  and  then  and  there  upoa 
our  own  proper  view,  did  find  the  said  complaint  to  be 
true,  and  did  then  and  there  fix  at  the  most  notoriotts 
part  of  the  said  premises,  to  wit,  upon  the  outer  door  of 
the  mansion  house,  a  notice  in  writing,  under  our  hands 
and  scab,  that  we,  the  said  justices,  on  Sec.,  would  retan 
to  take  a  second  view  thereof;  upon  which  said  &c.  we 
did  return  to  take  a  second  view  of  the  said  premises,  and 
there  upon  our  own  proper  view  did  find  that  he,  the  said 
/.  Basten,  did  not  appear,  nor  any  person  on  his  behalf, 
to  pay  the  said  rent  in  arrear,  and  that  there  was  no  suffi- 
cient distress  upon  the  said  premises,  nor  upon  any  part 
thereof,  to  countervail  the  said  arrear  of  rent;  therefore 
we,  the  said  justices,  at  &c.,  on  &c^  did  put  the  said 
C.  D.  H.  hito  possession  of  the  said  demised  premises, 
according  to  the  statute  aforesaid.  In  witness  Slc.**  This 
record,  it  was  contended,  must,  on  the  authority  of  Brii" 
tain  V.  Kinnaird  (a),  be  taken  as  conclusive  evidence  of 
the  truth  of  the  facts  stated  therem,  and  afford  a  fiill  d«« 
fence  to  the  action.  As  to  the  formality  of  the  record, 
(which  was  copied  from  a  precedent  in  Burn's  Justice  (i), 
the  case  Ex  parte  Piltan  (c)  was  cited  as  givbg  the 
sanction  of  this  court  to  that  form .  For  the  plaintiff  it  was 
contended,  that  as  the  complaint  set  out  on  the  record  did 
not  appear  to  have  been  made  on  oath,  the  adjudicatioo 
of  the  justices  thereon  was  of  no  force  or  validity,  and 
therefore  afforded  no  defence  to  the  action.     The  Lord 

(o)  4  J.  B.  Moore,  50.    S.  C.  1  B.  &  B.  43«. 

(b)  t  Boro,  910.  £d.  24.  (c)  1  B.  &  A.  369. 
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Chief  Justice  thought  there  was  much  weight  in  this 
objection,  but  doubted  whether  it  could  be  taken  advan- 
tage of  any  where  but  at  the  assizes,  upon  appeal  pursu- 
ant to  s.  17  of  the  act.  To  this  it  was  answered,  that 
supposing  the  objection  had  succeeded  at  the  assizes, 
still  the  plaintiff  would  have  his  remedy  by  action  for 
damages  at  law.  The  learned  judge  then  allowed  the 
case  to  proceed,  reserving  to  the  defendants,  liberty  to 
move  to  enter  a  nonsuit  upon  two  questions,  first,  whether 
the  instnunent  in  question  was  a  proper  record  of  the 
proceedings,  the  complaint  not  appearing  to  have  been 
made  on  oath;  and  second,  whether  the  objection  could 
be  agitated  in  this  court.  The  case  went  to  the  jury  upon 
the  merits,  and  under  the  learned  judge's  directions,  a 
verdict  was  found  for  the  defendants. 
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tVilde,  Sergt.  in  Michaelmas  Term  obtained  a  rule 
nisi  for  a  new  trial,  on  two  grounds,  first,  that  the  verdict 
was  against  the  weight  of  evidence,  and  second,  that  the 
jury  had  been  misdirected  in  point  of  law.  On  shewing 
cause  now  however,  the  argument  turned  solely  upon  the 
question  as  to  the  formality  of  the  record  upon  which  the 
defence  was  founded,  and  therefore  it  is  unnecessary  to 
notice  the  other  points. 

Pellf  Sergt.  Tancred,  and  Chitty,  shewed  cause. 
It  is  no  objection  to  the  validity  of  the  record,  that  it 
does  not  appear  that  the  complaint  made  by  the  plaintiff's 
landlord  was  taken  upon  oath.  The  record  in  this  case 
stands  upon  the  same  footing  as  a  conviction  on  a  penal 
statute,  aud  must  be  ta^Len  as  conclusive  evidence  of  the 
facts  which  it  purports  to  recite,  and  is  a  full  defence 
to  the  action;    Brittain  v.  Kinnaird  (a).      Now  it  is  a 


{a)  4  J.  B.  Moore,  60.    S.  C.  1  B.  &  E  432. 


CASES  IN  THE  KINO  S  BENCH, 

general  rule  with  respect  to  convictions,  that  it  is  not  it* 
quisite  that  the  information  should  be  upon  oath,  if  it  be 
not  enjoined  by  the  letter  of  the  statute  (a).  There  the 
statute  does  not  require  the  complaint  to  be  made,  or  the 
evidence  taken  on  oath.  By  sect.  1 0.  of  1 1  G.  2.  c.  19* 
it  is  merely  enacted,  that  two  justices  may,  at  the  rtqutU 
of  the  landlord,  go  upon  and  view  the  premises,  and  a& 
on  the  most  notorious  part  thereof,  notice  in  writing 
what  day  they  will  return  to  take  a  second  view,  and  if 
on  such  second  view  the  tenant  shall  not  appear  and  pay 
the  rent,  or  there  shall  not  be  suflScient  distress  on  the 
premises,  then  the  justices  may  put  the  landlord  in  pos- 
session. The  record  in  this  case  was  drawn  from  a  pre- 
cedent in  Burn*s  Justice  (&),  which  was  approved  of  in 
Ex  parte  PiUon  (c).  In  commenting  upon  this  very  sti- 
tute  Dr.  Bum{d)  makes  these  observations:  ''  And  the 
justices  in  this  and  all  other  the  like  cases,  ought  to  make 
a  record  of  the  whole  proceedings,  to  be  produced  after- 
wards in  case  of  an  action  brought  against  the  landlord 
by  such  tenant.  For  the  justices  are  not  to  carry  wit- 
nesses with  them  about  the  country,  to  testify  what  they 
shall  act  as  judges  of  record;  nor  does  it  seem  requisite 
they  should  go  and  testify  in  a  Court  upon  their  oaths  what 
they  should  have  acted  in  such  cases;  but  to  make  a 
record  in  writing  under  their  hands  and  seals,  of  all  that 
hath  been  done;  which  record,  being  produced  in  court, 
seemeth  to  be  the  proper  evidence  in  all  such  cases,  for 
that  the  law  reposeth  an  entire  confidence  therein,  and  it 
shall  not  be  gainsaid;  otherwise  there  would  be  no  end 
of  things."  Here  the  justices  have  drawn  up  a  record  of 
their  proceedings,  strictly  pursuing  the  requisites  of  the 

(a)  Rex  V.  WilliSy  Bosc  16.     Payley  on  Convictions,  2d  Ed.  bj 
Dowling,  20.  Id.  70. 
(6)  2  Burn,  lit.  "  Distress,*'  916.  Ed.  24.        (c)  1  B.  &  A.  369. 
id)  2  Burn,  89S.  Ed.  24. 
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Statute ;  and  as  there  is  no  obllgatioo  on  their  part  to. 
take  the  request  (for  it  is  no  more)  of  the  landlord  upon 
oath,  it  would  have  been  unnecessary  for  them  to  have 
done  so.  Had  the  legislature  intended  that  the  request 
or  complaint  should  be  made  on  oath,  doubtless  the  act 
would  have  been  so  expressed,  as  is  the  case  in  sect.  4.  by 
which,  in  the  case  of  fraudulent  removal  or  concealment 
of  goods,  not  exceeding  the  value  of  50/.,  two  justices,  on 
complaint  exhibited  in  writing,  may  summon  the  parties 
concerned,  examine  the  fact  and  all  proper  witnesses 
upon  oath,  8cc.  But  there  is  an  obvious  reason  why  in 
this  particular  case  the  complaint  should  not  be  taken  on 
oath,  for  hqre  the  justices  are  to  proceed  on  their  <mn 
view,  and  satisfy  themselves  by  ocular  inspection, 
whether  in  point  of  fact  there  is  a  vacant  possession, 
before  tbey  interpose  on  behalf  of  the  landlord.  If  they 
are  satisfied  of  that  fact,  then  they  have  jurisdiction  to 
determine  accordingly,  without  the  evidence  of  other 
witnesses  upon  the  subject.  There  are  other  cases  in 
which  the  magistrates  are  not  required  to  have  the  oath  of 
the  party  in  order  to  give  them  jurisdiction.  For  in- 
stance, in  the  case  of  forcible  entry  and  detaine|r,  the 
magistrates  act  upon  their  own  view,  without  oath,  and 
even  though  the  consequences  are  much  more  serious  to 
the  party  than  here ;  yet  the  record  of  the  proceedings 
only  shews  a  complaint,  and  not  the  evidence,  upon 
which  the  justice  proceeds  (a).  On  these  grounds  the 
instrument  produced  at  the  trial  was  a  perfect  record, 
and  affords  a  complete  answer  to  this  action. 

Wilde,  Sergt.  in  support  of  the  rule.  The  docu- 
ment given  in  evidence  in  this  case  and  called  a  record, 
is  not  entitled  to  that  character,  and  therefore  is  not  con~ 

(a)  See  the  precedents^  3  Burn,  47a  et  seq.  34th  Ed. 
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clusm  for  the  defewfants.  Tbe  statute,  ob  which  dni 
question  anses,  anns  the  justices  with  extraordiaaffy 
powers,  which,  being  liable  to  abuse,  ought  to  be  coa- 
stmed  widi  the  utmost  strictness.  In  the  first  place,  the 
act  authorises  an  ex  parte  proceeding  iq^amst  the  tenant 
There  is  no  provision  made  for  giving  him  notice  of  the 
justice's  intention  to  visit  the  premises,  or  diat  the  land- 
lord has  made  any  complaint.  He  bas  bo  right  to  be 
heard  in  answer  to  the  application.  Though  he  may  aot 
have  actually  quitted  his  farm,  yet  any  individual  may  go 
and  tell  the  magistrates  that  there  is  rent  in  arrear,  aad 
tiiat  the  premises  are  deserted.  Upon  this  hearsay  infor- 
mation, without  any  notice  to,  or  inquiry  of,  the  teaaat, 
although  he  nay  be  withm  a  few  hundred  yards  of  tbe 
spot,  the  magistrates  may  go  to  the  place,  and  if  be  hap- 
pens not  to  be  at  home,  they  «re  bound  to  conchide, 
perhaps  against  the  truth  of  the  case.  [Bayley,  J.  Tbe 
determination  of  the  magistrates  is  not  conclusive.  Aa 
appeal  is  given  to  the  assizes.]  It  is  no  answer  lo  tbe 
present  action,  that  the  party  has  another  remedy  else- 
where. Tbe  question  is  whether  this  is  such  a  record  as 
can  upon  any  principle  of  law  be  thought  conclusive  ia 
this  action.  [Abbott,  C.  J.  When  the  magistrates  gs 
first,  and  find  the  premises  vacant,  they  are  boimd  toafix 
a  notice  on  the  premises  of  their  intention  of  comii^ 
again.  If,  upon  their  coming  a  second  time,  they  fiad 
the  premises  are  not  deserted,  or  there  is  a  sufiitnent  dis- 
tress on  the  premises,  their  jurisdiction  is  gone.]  Bat 
the  only  circumstance  which  is  material  to  the  tenaat, 
takes  place  without  any  notice  to  him.  The  statute  pro- 
vides, that  in  case  a  certain  amount  of  r^it  shaU  be  doe, 
and  the  premises  shall  be  deserted,  the  magistrates  mj 
without  any  previous  communication  with  the  tenaat,  <v 
giving  him  an  opportunity  of  traversing  the  assertioD  of 
his  landlord,  go  and  view  the  premises,  and  come  to  the 
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conclusion  upon  the  fact,  without  oath,  that  th^re  is  rent 
in  arrear,  or  that  the  premises  have  lieen  really  deserted, 
or  only  left  for  a  temporary  occasion.      Before  the  jus- 
tices come  to  this  conclusion,  the  tenant  is  precluded 
from  going  into  the  question,  and  satisfying  them  that  thie 
representation  of  the  landlord  is  untrue,  and  that  the  pre- 
mises have  not  in  fact  been  deserted.     He  is  therefore 
concluded,  ex  parte,  by  the  first  visit,  upon  those  points 
which  give  the  justices  jurisdiction,  and  if  at  the  end  of 
14  days  he  does  not  pay  his  rent,  or  if  there  be  no  suffi- 
cient distress  on  the  premises,  the  justices  may  put  the 
landlord  into  possession.      It  is  clear  upon  the  face  of 
this  supposed  record,  that  the  justices  have  not  acted 
tipon  the  information  of  the  landlord  given  on  oath. 
Thb  is  supposed  to  be  a  jndicial,  and  not  a  ministerial 
met.      Now  it  is  an  universal  principle  of  law,  as  weH  as 
of  natural  justice,  that  no  man  should  be  concluded  by 
the  judgment  of  any  tribunal  until  he  has  been  heard  in 
his  defence,  except  where  there  is  default  on  his  part, 
mfter  due  notice  and  warning.      Here  the  magistrates  act 
judicially;  and  the  party  is  to  be  bound  by  their  judg- 
tnent.    Upon  vriiat  then  is  their  decision  founded?    Why 
merely  upon  the  hearsay  evidence  of  another,   upon  a 
statement  not  made  under  the  sanction  of   an  oath. 
What  security  then  has  the  subject  for  the  due  adminis- 
tration of  this  important  jurisdiction  ?    Suppose  false  in- 
formation is  given  to  the  magistrates,  under  such  cir- 
cumstances, the  information  not  being  given  under  the 
obligation  of  an  oath,  no  proceeding  by  indictment  for 
perjury  will  lie,  nor  does  it  appear  that  the  party  would 
have  any  remedy  by  action  against  his  landlord,  for  mali- 
ciously causing  the  magistrates  to  act.    In  the  case  of 
the  magistrates,  no  action  would  lie  against  them,  unless 
there  was  conclusive  evidence  that  they  acted  from  cor- 
rupt motives.    It  seems  to  have  been  settled  by  the  case 


Basten 

r. 
Cabcw. 
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referred  to  on  the  other  side,  that  the  record  of  a  con- 
viction shall  be  taken  as  conclusive  evidence  of  the  facts 
therein  stated,  and  operate  as  a  complete  defence  to  die 
magistrates,  but  this  must  be  understood  to  mean,  where 
the  magistrate  proceeds  upon  the  oath  of  the  party  who 
causes  him  to  interpose  his  jurisdiction.  If  in  the  present 
case  this  supposed  record  is  to  operate  as  a  defence  to 
the  magistrates,  the  plaintiff  has  no  remedy  whatever. 
They  stand  upon  this  record  after  notice  of  the  error 
which  appears  upon  the  face  of  it.  Magistrates,  bj  a 
strange  anomaly  in  the  law,  have  power,  even  after  action 
brought  for  an  unlawful  act  done  by  them,  of  drawing  op 
their  conviction  afresh,  and  correcting  any  error  which 
may  appear  upon  the  fiace  of  their  proceedings.  This 
opportunity  was  not  taken  in  the  present  instance.  The 
defendants  have  omitted  to  amend  a  defect  which  might 
easily  have  been  supplied,  and  therefore  they  cannot  now 
avail  themselves  of  that  rule  of  law  by  which  the  record 
of  their  proceedings  is  to  be  a  defence.  Will  this  Conrt 
hold  that  this  record  is  to  be  conclusive  of  the  truth  of  the 
facts  which  it  professes  to  set  out,  when  those  facts  have 
been  stated  behind  the  back  of  the  party  who  is  to  be 
affected  by  them,  and  when  they  are  not  even  stated  upon 
oath  i  Does  it  need  the  express  direction  of  an  act  of 
parliament  to  require,  that  in  proceedings  so  serious  in 
their  result,  the  same  solemnity,  the  same  regard  to  the 
first  principles  of  justice,  should  be  observed,  by  which 
the  proceedings  of  all  magistrates  sitting  judicially  are 
conducted  i  Will  it  be  intended  from  the  silence  of  das 
act  of  parliament,  that  the  legislature,  in  giving  so  sum* 
mary  a  jurisdiction,  meant  that  the  magistrates  shouU 
adopt  a  different  mode  of  proceeding  from  thatwhicft 
takes  place  in  every  jurisdiction,  high  or  low,  in  the  coon- 
try  i  If  the  magistrates  are  empowered  to  proceed  ei 
parte,  i  fortiori,  they  ought  not  to  act  iinleas  upon  the 
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oath  of  the  party  who  9ets  them  in  motion.  The  acknow- 
ledged rule  of  law,  governing  every  tribunal  acting  judi- 
cially^  and  the  principles  of  common  justice  require  that 
the  magistrates  shall  act  upon  the  oath  of  the  party,  and 
upon  his  oath  only.  Unless  there  is  something  in  this  act 
which  compels  the  Court  judicially  to  say,  that  a  subject 
of  the  realm  may  be  ousted  of  his  house  and  land,  with- 
out notice,  upon  the  ex  parte  hearsay  statement  of  his 
landlord,  then  the  Court,  proceeding  according  to  the 
genius  and  principles  of  the  law  of  England,  will  hold 
that  this  is  not  a  record,  in  point  of  law,  which  will  afford 
any  defence  to  these  magistrates. 


Abbott,  C.J. — At  the  trial  of  this  cause,  the  record 
of  the  proceedings  in  question  was  given  in  evidence  as  a 
decisive  answer  to  this  action,  and  on  the  authority  of  the 
case  of  BriUain  v.  Kittnaird,  I  was  pressed  to  nonsuit 
the  plaintiff.  The  objection  now  urged  by  my  brother 
Wilde,  to  the  validity  of  the  instrument  as  a  record,  was 
then  taken.  I  entertained  some  doubt  upon  the  point, 
and  I  did  that  which  I  am  in  the  habit  of  doing  on  all 
occasions  where  I  entertain  doubt,  I  forbore  to  nonsuit, 
and  suffered  the  cause  to  proceed,  in  order  that  if  here- 
after it  should  turn  out  that  I  was  mistaken  in  my  opinion, 
the  parties  might  not  be  put  to  the  expense  of  a  second 
trial.  But  in  the  shape  in  which  the  case  now  comes 
before  the  Court,  this  rule  must  be  discharged,  if  I  ought 
then  to  have  nonsuited ;  and  upon  consideration,  and 
paying  due  attention  to  all  the  arguments  now  used,  I  am 
of  opinion  that  I  ought  to  have  nonsuited  the  plaintiff. 
I  take  it  to  be  a  general  rule  and  principle  of  law,  that 
where  justices  of  the  peace  have  an  authority  given  to 
them  by  an  act  of  parliament,  and  they  appear  to  have 
acted  within  their  jurisdiction,  and  to  have  done  all  that 
the  particular  statute  requires  them  to  do  in  order  to  origi- 
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Date  their  jurisdictiou,  their  conviction  drawn  up  in  dae 
fbrniy  and  remaining  in  force,  is  conclusive  evidence  for 
them  in  any  action  which  may  be  brought  against  them 
for  the  act  so  done.     In  this  particular  case  it  is  said  that 
there  would  be  great  hardship  if  we  were  to  hold  that 
the  record  in  question  were  to  have  that  effect.    That  * 
topic  has,  however,  been  pressed  to  an  extent  which  the 
circumstances  of  the  case,  and  the  law,  will  not  warraot 
In  the  first  place,  there  is,  by  the  1 7th  section  of  the 
statute,  a  summary  remedy  given  in  the  nature  of  an  ap- 
peal to  the  assizes,  whereby,  if  any  wrong  has  been  dooe 
to  the  tenant,  he  may  have  redress,  and  have  the  matter 
examined  into  by  a  second  tribunal,  and  this  at  no  great 
risk ;  for  if  it  is  decided  against  him,  the  costs  to  be 
awarded  against  the  appellant  cannot  exceed  the  sum  of 
5/.     In  the  second  place,  he  has  another  remedy;  for 
although  the  record  of  the  proceedings  below  may  be 
conclusive  in  favour  of  the  justices,  yet  it  will  not  be  so 
with  respect  to  the  landlord,  vfho,  if  the  rent  be  not  actu- 
ally due,  may  be  liable  to  an  action  on  the  case  for  having 
maliciously  and  improperly  caused  the   magistrates  to 
proceed  under  the  statute,  if  there  be  any  wrong  done. 
There  are  many  cases  in  which,  though  no  action  will  lie 
against  a  magistrate  who  is  acting  bon&  fide  and  accord- 
log  to  law,  upon  the  information  laid  before  him,  yet  m 
action  lies  against  the  party  for  giving  the  infonnation,  if 
at  be  false  and  malicious,  and  with  a  view  of  working  aa 
injury.    The  act  of  parliament  upon  which  this  proceed- 
ing arises  does  not  direct  the  magistrates  to  make  vaj 
inquiry  upon  oath.    Are  we  then  to  impose  upon  then 
the  necessity  of  doing  so?    Are  we  to  .say  that  by  for- 
<hearmg  to  make  the  inquhry  upon  ontb,  and  forbea^ 
ing  to  state  upon  the  record  that  they  made  the  inqwij 
.upon  oath,  they  have  done,  wrong  i   Are  we  to  say  uader 
these  circumstances  that  they  have  not  done  all  tiiat  the 
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legislature  requires  tbem  to  do  ?  It  would  be  extremely 
hard  upoo  justices  of  the  peace,  and  those  also  who  are 
to  act  in  such  situations,  if,  having  an  act  of  parliament 
presented  to  them,  applying  their  attention  to  it,  and  doing 
all  that  upon  reading  it  ihey  can  find  the  legislature 
requires  of  them,  they  shall  be  subject  to  an  action  of 
trespass,  because  they  have  not  done  somethbg^  which 
flie  act  does  not  require  them  to  do.  The  act  noviiiere 
says  that  the  complaint  or  information  shall  be  made 
upon  oath,  or«that  the  rent  shall  be  proved  to  be  due  in 
diat  mode.  All  that  it  says  is,  that  '<  if  any  tenant  hold*- 
ing  lands,  tenements,  or  hereditaments,  at  a  rack-rent,  or 
where  the  rent  reserved  shall  be  full  three- fourths  of  the 
yearly  value  of  the  demised  premises,  who  shall  be  in ' 
arrear  for  one  year's  rent,  shall  desert  the  demised  pre- 
mises and  leave  the  same  uncultivated  or  unoccupied,  so 
as  no  sufficient  distress  can  be  had  to  countervail  the 
arrears  of  rent,  it  shall  and  may  be  lawful  to  and  for  two 
or  more  justices  of  the  peace  of  the  county,  riding,  8cc. 
(having  no  interest  in  the  demised  premises)  at  die  request 
of  the  lessor  or  landlord,  or  his  or  her  bailiff  or  receiver, 
to  go  upon  and  view  the  same,  and  to  affix  on  the  most 
notorious  part  of  the  premises  notice  in  writing  what  day 
(at  the  distance  of  fourteen  days  at  least)  tbey  will  return 
to  take  a  second  view  thereof,  8ic.''  That  is  all  that  the 
act  requires.  The  justices  are,  on  their  own  view,  to 
determine  whether  or  not  the  premises  are  deserted. 
Suppose  they  should  refuse,  upon  request,  to  do  that 
which  the  landlord  requires  them  to  do;  or  Suppose  all 
the  magistrates  of  the  neighbourhood  choose  to  refuse/ 
this  act  of  parliament,  which  was  intended  by  the  legis* 
latore  to  give  a  beneficial  remedy  to  landlords,  could  not 
be  executed  without  the  interposition  of  this  Court. 
The  case  last  put  is  certainly  an  extreme  one,  and  not  very 
Kkely  to  occur;  but  supposing  such  a  case  to  exist,  and 
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an  application  were  made  to  this  Court  for  a  mandamus, 
it  is  exceedingly  difficult  to  say  that  we  should  not  be 
bound  to  direct  a  mandamus  to  compel  them  to  go  and 
view  the  premises.  But^  however,  the  material  and  the 
important  ground  of  my  judgment  is,  that  inasmuch  as 
the  legislature  does  not  require  the  justices  to  receive 
the  complaint  or  make  the  inquiry  on  oath,  the  record  of 
these  proceedings  under  this  act  need  not  shew  that  the 
complaint  or  inquiry  was  so  made.  These  defendants 
have  done  every  thing  which  the  legislature  has  required 
of  them,  and  that  being  the  case,  we  think  the  record 
reciting  the  facts  therein  stated,  is  conclusive  ou  their 
behalf,  leaving  to  the  party  such  other  remedy  as  be  may 
have  against  his  landlord,  if  the  latter  has  improperly  set 
the  justices  in  motion. 


Bay  LEY,  J. — I  am  of  the  same  opinion.     This  is  ao 
action,  not  against  the  landlord,  who  sets  the  justices  in 
motion,  and   who,  if  he  improperly  and   without  jost 
grounds  sets  them  in  motion  will  be  aa3werable  for  anjr 
injury  which  the  tenant  sustains,  but  an  action  against  the 
magistrates  for  what  they  have  done,  on  the  ground  that 
they  were  not  warranted  in  the  act  they  did.     The  onlj 
question  then  is,  whether  upon  the  face  of  their  proceed- 
ings they  appear  to  have  acted  within  the  scope  of  their 
authority.      Now  the  ]  1  Geo.  2.  c.  l^.  s.  16.  does  not 
require  that  there  shall  be  a  complaint  made  to  the  jus- 
tices on  oath,  but  simply  that  the  magistrates  shall  upon 
the  request  of  the  landlord  go  and  view  the  farm,  and  if 
upon  seeing  it  they  find  it  in  the  state  described,  a  notice 
is  to  be  affixed  on  the  most  notorious  part  of  the  pre- 
mises, stating  that  on   a  certain  day  the  justices  will 
return ;  and  then  if  the  rent  remains  in  arrear,  and  there 
is  Jio  sufficient  distress,  they  are  to  put  the  landlord  into 
possession.    All,,  therefore,  diat  the  justices  are  required 
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to  do,  is  to  act  upon  their  own  view  when  the  complaint  is 
made.  It  is  said  that  this  is  a  harsh  mode  of  proceedings 
and  leaves  the  justices  to  ^ct  in  a  way  that  may  be  most 
oppressive  to  a  tenant.  That  assumes  that  the  justices 
will  act  corruptly.  If  they  do  so,  then  they  certainly  are 
not  exempt  from  punishment  for  such  corrupt  miscon- 
duct. Then  it  is  assumed  that  the  party  is  without  re- 
medy. That  is  clearly  not  so,  because  he  has  a  perfect 
remedy  against  his  landlord  if  he  improperly  requires  the 
magistrates  to  act ;  but  when  the  legislature  has  required 
the  magistrates  to  act  upon  their  own  view,  and  has  not 
imposed  upon  them  the  necessity  of  receiving  the  com- 
plaint on  oath,  it  would,  in  my  opinion,  be  a  most  mis- 
chievous course  of  proceeding  if  they  were  afterwards, 
at  their  own  peril,  to  be  subject  to  the  expense  of  an  ac- 
tion, and  to  be  saddled  with  all  the  costs  which  such  an  ac- 
tion must  produce.  The  party  has  also  another  remedy  by 
appeal  to  the  justices  of  assize,  which  is  given  by  the  seven- 
teenth section,  if  brought  within  the  time  there  stipulated. 
In  this  case,  as  the  justices  have  done  every  thing  which 
the  act  requires  them  to  do,  and  as  the  record  of  their 
proceedings  is  drawn  up  conformably  to  the  directions 
there  given,  that  record  is  conclusive  evidence  in  their 
favour,  and  is  an  answer  to  this  action. 


Basten 

V. 

Cabew. 


HoLBOYD,  J. — I  also  agree  with  the  judgment  given 
by  my  Lord  Chief  Justice  and  my  brother  Bayhy.  This 
is  an  action  of  trespass  against  magistrates  who  have 
acted  in  discharge  of  a  duty  committed  to  them  by  an  act 
of  parliament,  and  the  question  is,  whether  the  record  of 
their  proceedings  is  conclusive  in  their  favour.  It  is 
objected  to  the  record  that  it  should  appear  that  the 
complaint  had  been  made  on  oath.  I  think  there  is  no 
weight  in  that  objection,  because  the  complaint  is.  not 
directed  by  the  act  of  parliament  to  be  taken  on  oath^ 
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and  oeed  not  be  in  any  case  unless  it  is  otherwise  directed 
by  the  particular  statute.  Informations  are  not  gene- 
rally laid  on  oath,  but  if  they  are  afterwards  to  be  esta- 
blished by  evidence,  then  the  oath  is  to  be  adoDunistered 
to  the  witnesses.  Here  the  magbtrates  appear  to  hare 
acted  in  pursuance  of  the  directions  of  the  statute,  and 
therefore  the  objection  has  no  foundation.  That  beiog 
so,  I  apprehend  it  to  be  an  established  rule,  that  the  re- 
cord of  the  justices,  acting  in  pursuance  of  their  autho- 
rity, is  conclusive  in  their  favour,  if  an  action  be  brought 
against  them.  If,  indeed,  they  have  corruptly  made  a 
record  different  from  the  facts  of  the  case,  in  order  to  make 
it  appear  to  be  within  their  jurisdiction  when  it  is  not  so, 
they  will  be  liable  to  criminal  prosecution.  The  statute 
in  question  gives  the  magistrates  jurisdiction  to  act  at  the 
request  of  the  landlord,  and  whether  his  statement  be 
true  or  false  they  have  power  to  view  the  premises  aad 
investigate  the  complaint.  So  far  the  justices  dearly 
have  jurisdiction.  If  they  are  induced  to  act  upon  a 
request  which  is  supported  by  a  false  representation  re- 
specting the  rent  supposed  to  be  in  arrear,  then  the  party 
aggrieved  has  his  remedy  by  action  on  the  case  against 
the  landlord  for  maliciously  causing  the  justices  to  act 
But  the  justices  having  jurisdiction  to  ascertain  whether 
or  not  the  tenant  has  deserted  the  premises,  they  are  for 
this  purpose  judges  of  record.  It  has  been  holden  on 
the  statutes  of  forcible  entry  that  they  are  judges  of 
record.  In  Floyd  v.  Barker^  case  it  is  said,  (a)  ^  if  a 
justice  of  peace  record  that  upon  his  view  as  a  force, 
which  is  no  force,  he  cannot  be  drawn  in  question  either 
by  action  or  indictment."  In  1  Salk,  397 9  quoting  27 
Ais.  19,  there  is  this  passage ;  ''  a  judge  of  oyer  and  ter- 
miner, where  the  jury  found  and  presented  a  fiact  to  be  a 
trespass,  caused  their  finding  to  be  entered  as  a  felonj, 

(a)  12  Rep.  25. 
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and  yet  could  not  be  punished  by  indictment  or  other-        18^5. 
wise,  because  he  was  a  judge  of  record,  and  the  indict-      ^-^v^^ 
ment  against  him  was  to  defeat  his  record  by  averring       Baweh 
against  what  he  did  as  ajddge  of  record.^'      ^ gain,  in       Carew. 
Strickland  v.  Ward,  (a)  which  was  an  action  of  trespass 
for  hhe  imprisonment  against  a  magistrate,  a  conviction 
of  the  plaintiff  for  unlawfully  returning  to  a  parish  after 
having  been  legally  removed  from  thence  without  bring- 
ing a  certificate,  and  also  a  warrant  reciting  the  conviction, 
were  given  in  evidence  as  a  defence  to  this  action ;  and 
Mr.  Justice  Yates  held,  that  the  conviction  could  not  be 
controverted  in  evidence ;  adding,  that  the  justice  having 
competent  jurisdiction  of  the  matter,  his  judgment  was 
conclusive  till  reversed  or  quashed ;  and  that  it  could  not 
be  set  aside  at  nisi  prius,  and  consequently  the  plaintiff 
was  nonsuited.     If  indeed  the  justices  have  no  jurisdic- 
tion in  the  matter  in  which  they  act,  they  are  liable  to  an 
action  of  trespass,  as  was  held  in  Morgan  v.  Hughes  (b), 
where  a  magistrate  maliciously  granted  a  warrant  agamst 
the  plaintiff  without  any  depositions  before  him,  upon  a 
supposed  charge  of  felony.     In  Miller  v.  Scrace  (c), 
which,  however,  has  been  since  overruled  in  Doswell 
▼.  Impey  (d),  it  was  held  that  an  action  would  lie  against 
commissioners  for  committing  a  bankrupt  who  did  not 
answer  to  their  satisfaction,  and  this  was  on  the  ground 
that  commissioners  are  not  judges,  but  De  Grey,  C.  J. 
admitted,  that   they  would   have  been  protected  had 
they  been  acting  as  judges;   but  the  important  part 
of  his  judgment  for  this   purpose,  is  where  he  says, 
^  so  justices  of  the  peace  may  be  justices  of  record, 
when  made  so  by  act  of  parliament,  as  in  case  of  riots, 
force,  going  armed,  &c.  in  which  case  their  records 
are  not  traversable.''  Here,  then,  these  defendants  having 

(a)  r  T.  R.  6S4.  (h)  2  T.  R.  225. 

(c)  2  Sir  W.  Bi.  1145.        {d)2D.  and  R.  350. 


578 


1825. 


CASES  IN  THE  KING  S  BENCH, 

recorded  proceedings  respecting  a  matter  which  b  clearly 
within  their  jurisdiction,  the  parties  are  concluded  by  the 
record,  which  not  being  traversable,  it  is  a  good  defence 
to  the  action.  Undoubtedly  the  jurisdiction  of  justices 
may  be  abused,  but  if  there  is  any  corrupt  abuse  of  their 
powers,  the  law  provides  a  remedy  against  them.  Where, 
however,  they  confine  themselves  within  their  jurisdic- 
tion, but  are  improperly  set  in  motion  by  the  landlord, 
the  tenant  may  have  redress  by  action  against  the  latter. 
On  these  grounds  I  think  this  rule  must  be  discharged  (a). 

Rule  discharged. 

(a)  LUtledaUf  J.  was  absent. 


Wednadayj 
9/A  February. 

Ad  inhabitant 
ofa  borough  is 
not,  by  force 
of  his  inhabi- 
taDcy,  entitled 
to  be  a  corpo- 
rator ;  there- 
fore, where  the 
inhabitant  of 
a  borough  ap- 
plied for  a 
mandamus  to 
be  enrolled  and 
sworn  a  corpo- 
rator, but  did 
not  shew  an 
inchoate  right 
in  the  inhabi- 
tants to  be  cor- 
porators, the 
Court  refused 
the  writ. 


.  The  King  17.  The  Mayor,  8ic.  of  West  Looe. 

X  HIS  was  a  rule  calling  on  the  mayor  and  steward  of 
the  borough  of  West  Looe  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  directed  to  them,  or  other 
proper  officer  in  that  behalf,  commanding  them,  at  the 
next  court-leet  to  be  holden  for  the  said  borough,  to  enrol 
and  swear  Robert  Beath  as  a  resiant  and  bui^ess  of  the 
said  borough*  The  affidavits  upon  which  the  rule  was 
obtained  set  forth  the  following  facts.  Robert  Reatk  b 
an  inhabitant  householder  in  the  borough,  and  has  applied 
at  the  court-leet  to  be  enrolled  and  sworn  as  a  resiint 
and  burgess,  but  has  been  refused.  In  the  reign  of 
Edward  2.  a  charter  was  granted  to  the  borough,  which 
recited  and  confirmed  a  former  charter,  by  which  Richard 
Earl  of  Poictou  and  Cornwall  granted  to  Odo  de  Frever- 
byn  that  his  borough  of  PortbyaUy  otherwise  West  Loot, 
should  be  a  free  borough,  and  that  the  burgesses  of  the 
same  borough  should  be  free  and  quit  of  all  customs. 


West  Looe. 
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Also,  if  any  one  should  reside  for  a  year  and  a  day  in  the 
same  borough  without  just  claim,  he  should,  according 
to  the  law  of  other  free  burgesses,  be  quit  of  all  neifty  -o. 

and  servitude.  In  the  Ifith  year  of  the  reign  of  Elizabeth^  ^^^^j^^ 
another  charter  was  granted  fo  the  borough,  which  re- 
cited that  Portb^an,  otherwise  fVest  Looe,  was  an  ancient 
town,  and  that  the  burgesses  and  inhabitants  had  imme- 
morially  enjoyed  several  franchises,  as  well  by  prescrip- 
tion as  by  charters  theretofore  granted  to  the  tenants  and 
inhabitants  of  the  town,  and  that  the  town  was  brought 
to  great  decay  by  reason  of  the  poverty  of  the  inhabitants, 
and  that  divers  of  the  inhabitants  had  petitioned  her 
majesty  to  make  the  same  inhabitants  a  body  corporate ; 
and  granted,  that  the  said  borough  should  thenceforth  be 
a  free  borough  corporate  of  one  mayor  and  burgesses, 
being  inhabitants  of  the  town  aforesaid.  It  then  provided 
that  there  should  be  twelve  capital  burgesses,  who  were 
to  be  the  common  council,  and  to  make  bye- laws,  &c. ; 
and  that  in  case  of  the  death  of  any  capital  burgess,  a 
new  one  should  be  elected  within  eight  days  by  the 
mayor  and  capital  burgesses:  and  it  then  gave  them  a 
court-leet  to  be  holden  twice  in  every  year,  at  Easter  and 
Michaelmas.  There  are  no  books  of  record  of  the 
bofough  extant  of  an  earlier  date  than  ]607>  but  there  are 
books  in  regular  succession  from  that  year  to  the  present, 
excepting  one  interval  from  1623  to  1641,  and  those 
books  contain  entries  of  the  proceedings  of  all  the  borough 
and  leet  courts  held  from  time  to  time,  of  the  elections 
and  swearings  of  the  mayors,  and  of  the  elections,  swear- 
ings, and  removals  of  the  capital  burgesses,  &c. :  and  of 
the  swearings  of  the  freemen  upon  their  being  entered  on 
the  resiant  roll,  of  the  lists  of  the  jurors,  of  some  few  bye- 
laws,  and  of  all  the  other  corporate  transactions.  Id' 
these  books  there  are  lists,  most  of  them  annual,  of  the 
persons  from  time  to  time  forming  the  corporation,  which' 
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lists  form  part  of  the  proceedings  of  the  leet  orhw 
courts,  and  are  thus  placed  in  the  books : 

From  1607  to  1624.  Free  tenants,  residents,  capital 
Wbst  Looa.  burgesses. 

1641.  Free  tenants,  capital  burgesses,  resiants. 

1645.  Free  tenants,  capital  bui^sses,  sensores. 

1649*  Capital  burgesses,  free  tenants,  resiants. 

1651  to  1660.  Capital  burgesses,  free  tenants,  free- 
men. 

1660  to  1672.  Capital  burgesses,  free    tenants,   re- 
siants. 

1672.  Capital  burgesses,  fi'ee  tenants,  conventiooary 
tenants. 

1675  to  1678.  Capital  burgesses,  free  tenants,  coo- 
ventionary  tenants  or  resiants. 

1678.  Capital  burgesses,  free  tenants,  convendooaxy 

tenants,  vel  resiants  tenentes. 

The  line  drawn  through  the  word  resiants  and  die 
word  tenentes  are  in  a  paler  ink,  and  appear  to  hsfe 
been  written  subsequent  to  the  rest  of  the  entry. 

1679*  Capital  burgesses,  free  tenants,  free  burgesses. 

From  that  period  the  lists  continue  in  this  latter  fona. 
By  the  parish  registers  and  corporation  records  it  ap- 
pears that  the  persons  whose  names  are  contained  m 
these  lists,  named  residents,  resiants,  sensores,  fieeoMi 
and  conventionary  tenants,  vel  resiants,  were  all  inhabi- 
tants of  the  borough  previous  to  1676.  At  the  court-ket 
held  in  October ^  I676,  the  names  of  certain  persons,  not 
habitants  of  the  borough,  were  added  to  the  bottom  of 
the  resiant  list,  with  the  words  **  admitted.  Jurat,  liber.** 
affixed ;  such  list  being  there  styled  the  list  of ''  conven. 
tenentes  vel  resiants."  ^o  other  mention  whatever  was 
made  in  the  records  of  those  non-resident  persons  tkaa 
the  fliere  entry  of  their  names  on  the  resiant  roll,  althoagli 
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they  thenceforth  exercised  the  rights  and  privileges  of 
freemen  or  burgesses,  together  with  the  other  resiants, 
bj  signing  subsequent  returns  of  members  of  parliament.  v. 

In  Majfy  l€79,  all  the  persons  who  were  named  in  the  ^^^^^^ 
last  list  of  resiants  are  found  in  the  same  successive 
order  in  a  list  then  styled  *^  free  l)urgesses/'  which  stands 
in  the  said  book  in  the  place  where  the  resiant  list 
always  previously  stood;  the  name  ''  free  burgesses"  be- 
ing then  given  to  the  same  persons  instead  of  ^'  resiants." 
3lany  persons,  whose  names  appeared  on  the  resiant  list 
joined  in  the  elections  of  mayors,  and  occasionally  in 
those  of  members  of  parliament;  no  person  ever  joined 
in  any  such  election  till  after  his  name  had  appeared  in 
that  list :  and  there  does  not  appear  to  have  been  any 
other  method  of  making  free  burgesses,  except  enteriiig 
their  names  on  the  resiant  list    The  affidavits  produced 

• 

upon  shewing  cause  against  the  rule  stated,  that  so  far 
back  as  living  memory  extended,  the  usage  had  been  for 
the  mayor  and  capital  burgesses  to  meet  together  on  par- 
ticular days  and  elect  free  burgesses ;  that  there  was  no 
tradition  in  the  borough  of  any  other  method  of  making 
free  burgesses ;  that  the  ancient  books  of  the  corporation 
did  not  contain  any  entries,  except  those  above-mentioned, 
of  any  elections,  either  of  free  burgesses,  or  capital  bur- 
gesses; smd  that  from  1714  to  the  present  time,  the 
mayor  and  capita)  burgesses  only  had  invariably  elected 
the  members  of  padiament  for  the  borough. 

Adam  and  Coleridge  shewed  cause.  Before  the  Court 
can  grant  this  application  they  must  be  satisfied  that  all 
the  inhabitants  of  the  borough  of  fVest  Loof^  upon  being 
presented  and  sworn  at  the  court-Ieet  become  by  right, 
and  are  ipso  facto  members  of  the  corpo^tion.  Now 
there  are  two  coqclasive  answers  Jp  that  proposition; 
first,  that  the  inhabitants  of  a  town  cannot  by  law  be  in- 
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1825.        corporated;  and  second,  that  the  being  presented  and 

sworn  at  a  court-leet  cannot  confer  any  right  of  admission 

to  a  corporate  office.    Without,  however,  relying  on  these, 

}^*^T^o^  of     jjjg  affidavits  do  not  support  the  rule,  for  they  do  not  shew 
West  Looe.  .    .  .  . 

any  existing  usage  in  the  borough  by  which  the  present 

applicant  is  entitled  even  to  be  presented  and  sworn  at 
the  court-leet.  The  charter  of  Elizabeth  grants  that  the 
mayor  and  burgesses  shall  be  a  body  corporate,  but  it  do 
where  incorporates  the  inhabitants ;  and  even  if  it  did,  it 
could  extend  to  those  only  who  were  inhabitants  at  tbe 
time  it  bore  date.  When  the  king  incorporates  the  inha- 
bitants of  a  town,  he  does  not  thereby  confer  upon  eferj 
man  who  may  thereafter  come  into  the  town  the  right  of 
being  a  corporator ;  he  appoints  the  original  corporaton 
by  name,  and  if  tbe  body  is  to  be  perpetual,  it  must  be 
perpeti^ated  by  some  mode  prescribed  either  in  the 
charter  or  in  a  bye-law,  which  every  corporation  has  i 
power  of  making,  incident  to  their  corporate  character; 
Bro,  Abr.  Corporation,  Pi.  65.  If,  indeed,  this  appG- 
cant  had  shewn  an  inchoate  right  to  become  a  member  of 
the  corporation,  the  Court  would  have  interfered  to  ud 
him,  because  wherever  a  party  has  an  inchoate  right,  as 
by  birth,  or  apprenticeship,  or  marriage,  this  Court  wiB 
grant  their  writ  of  mandamus  to  enforce  the  completiQii 
of  that  right ;  Rex  v.  the  College  of  Physicians  (a) :  bot 
he  has  shewn  no  such  rightf  Neither  does  it  appear 
upon  these  affidavits  what  connection  there  is  betwees 
the  court-leet  and  the  corporation,  nor  how  the  admissioa 
at  the  one  will  affect  the  applicant's  rights  in  the  other. 
It  will  be  contended  in  support  of  the  rule  that  as  some 
of  the  inhabitants  whose  names  appeared  upon  the  resiant 
lists  did  in  fact  vote  at  elections,  therefore,  every  inb- 
bitant  by  having  his  name  entered  on  that  list  acquired 
a  right  so  to  vote,  and  became  to  all  intents  and  purposes 

(a)4Barr.  2186. 
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a  corporator.  But  the  premises  do  not  justify  the  con-  J  825. 
elusion,  for  unless  it  is  satisfactorily  shewn  that  all  the  in- 
habitants are  corporators,  and  how  they  became  so,  the  v, 
mere  allegation  that  some  of  them  did  certain  acte  in  the  West^^oe 
character  of  corporators  carries  no  conviction  with  it: 
for  though  inhabitancy  is  one  ingredient  in  the  corporate 
character,  there  are  others  without  which  it  is  not  com- 
plete. It  is  sworn,  moreover,  that  the  court-leet  and 
court-baron  iire  constantly  held  together,  and  which  [of 
those  courts  the  persons  named  in  the  resiant  lists 
attended,  or  for  what  purpose,  or  in  what  character  they 
attended,  is  left  wholly  unexplained.  It  is,  indeed,  also 
sworn,  and  the  point  will  doubtless  be  much  relied  on  by  > 
the  other  side,  that  the  corporation  books  contain  no 
entries  of  any  elections  of  free  burgesses ;  but  it  is 
observable  that  they  also  contain  no  entries  of  any  elec- 
tions of  capital  burgesses,  and  as  the  latter  must  necessa- 
rily have  taken  place,  the  fact,  taken  altogether,  becomes 
unimportant.  With  respect  to  usage,  the  whole  argu- 
ment is  strongly  in  opposition  to  the  rule,  for  the  only 
usage  at  all  clearly  proved  is  that  with  respect  to  the 
elections  of  members  of  parliament^  which  it  is  distinctly 
sworn  have,  from  the  year  1714  down  to  the  present  time, 
invariably  been  made  by  the  mayor  and  capital  burgesses 
only. 

Copley f  A.  G.  and  Merewether,  contri.  The  real 
que^ion  in  this  case  is,  who  were  the  burgesses  by  pre- 
scription in  this  borough.  That  there  were  burgesses  by 
prescription  there  is  no  doubt,  because  they  are  men- 
tioned in  the  charter  of  Elizabeth,  though  the  mode  of 
their  creation  is  not  there  pointed  out.  It  also  appears 
by  that  charter,  that  former  charters  had  incorporated  the 
inhabitants,  therefore  the  only  question  is  who  are,  in  the 
legal  meaning  of  the  word,  the  inhabitants  of  this  borough. 
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1825.  Now  no  man  is  an  inhabitant,  in  the  legal  sense  of  die 
word,  unles  he  is,  liber  homo,  a  freeman,  Uiat  is,  a  house- 
holder who  has  taken  the  oaths  of  allegiance  at  the  court- 

Mayor  of    |^^ .  fo,.  ^j^y  jjg  \^^  ij^^n  sworn  at  the  court-leet,  he  ii 
West  Jjooe. 

not  legalis  homo,  and  therefore  not  entitled  to  the  name 

or  privileges  of  an  inhabitant.    Then,  when  a  man  has 
been  sworn  at  the  court-leet  and  become  legalis  homo, 
and  is  also  a  householder,  if  the  town  in  which  he  fires 
be  an  incorporation  of  the  inhabitants,  he  being  dins  one 
of  the  inhabitants,  becomes  ipso  facto  one  of  the  corpo- 
rators also.    Now  it  is  quite  clear  that  diis  borough  is  is 
incorporation  of  the  inhabitants.    The  affidavits  shew  bj 
very  ancient  usage;  that  die  inhabitants  were  the  penom 
from  time  to  time  in^rporated,  for  they  set  out  the  lisli 
extracted  from  die  corporation  books,  which  shew  thtt 
from  1607  to  1624  the  corporate  body  consisted  of  fiee 
tenants,  residents  and  capital  burg^Jies;  and  diatfrom 
1624  to  IO78  resiants,  and  resiants  only,  though  under 
various  denominations,  constituted  one  list  of  corpora- 
tors, till  in  l679>  die  term  free  burgesses  was  snbstitated 
for  resiants,  and  in  that  shape  the  lists  have  continoed 
ever  since.    They  shew  further,  that  immediately  upon 
their  names  being  entered  upon  these  lists,  and  their  be- 
ing thenceforth  sworn,  these  persons  received  and  exer- 
cised  all  the  rights  and  privileges  of  free  burgesses,  taking 
part  in  elections  both  of  mayors  and  members  of  parlia- 
ment ;  that  such  entry  and  swearing  was  their  only  quali- 
fication; and  that  without  that  they  were  never  allowed  to 
act  in  any  manner  as  free  burgesses.    Then  this  borovgb 
being  all  incorporation  of  inhabitants,  and  this  applicttt 
being  an  inhabitant  householder,  he  is  de  jure  a  coipo- 
rator,  and  has  a  right  to  call  opon  this  Court  to  compel 
the  proper  officers  to  enrol  and  swear  him  as  siich,  with- 
out which  his  title  cannot  de  facto  be  complete.    This  is 
a  question  of  immense  public  importance,  affecting  not 
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onlj  the  borough  of  West  Looe,  but  almost  every  corpo-  18£5. 
ration  in  the  kingdom ;  for  the  right  claimed  in  this  par-  xiTk^ 
ticular  case  will  upon  proper  investigation  be  found  to  9. 

belong  to  the  inhabitants  of  every  corporate  town.  Then  ^J^^t  Looa. 
where  the  question  before  the  Court  involves  Blatter  of 
public  right,  the  writ  of  mandamus  is  a  writ  pf  right,  and 
may  be  so  demanded.  It  is  also  the  }ong  established 
practice  of  the  Court,  where  there  are  conflicting  affida- 
vits upon  matters  of  fact,  to  make  the  rule  absolute,  and 
thus  submit  the  evidence  to  the  consideration  of  the  oqIj 
proper  and  constitutional  tribunal,  a  ji^ry ;  and  whej;^ 
|he  ls|w  resulting  from  the  facts,  or  from  the  documenta, . 
IS  attended  with  doubt  or  difficulty,  tl^ey  always  adopt 
the  s^me  course,  in  order  to  give  the  applicant  the 
opportunity  of  raising  the  question  upon  the  recoird. 
On  all  these  grounds  it  is  confidently  subinitted  that  this 
applicant  is  entitled  to  have  this  ride  made  absolute* 
With  respect  to  the  usage  relied  upon  by  the  other  side, 
it  is  a  perfect  nullity,  for  part  of  that  usage  waa  for  non- 
residents to  vote  at  the  election  for  members  of  parlia- 
ment; and  the  late  decision  of  the  committee  of  the 
House  of  Commons  on  a  case  arising  out  of  this  very 
borough  has  declared  that  usage  to  be  illegal. 

Abdott,  C.  J. — I  am  of  opinion  that  in  the  present 
case  we  ought  not  to  grant  the  writ  prayed  for.  We  are 
desired  to  grant  a  writ  of  mandamus  directed  to  the 
mayor  and  steward  of  the  borough  of  Wesi  Looe,  or  other 
proper  officer  m  that  behalf,  commanding  them  at  the 
next  court-leet  to  be  holden  for  the  borough  to  enrol  and 
aw^ar  Robert  Reath  as  a  resiant  or  burgess  of  the  bo<- 
FOiigh.  Now  if  it  had  appeared  upon  the  affidavits  befopt 
us,  that  aresiant,  when  enrolled  and  sworn  as  such,  with-i> 
out  reference  to  any  other  character,  was  entitled  to  the 
privilege  of  voting  at  the  election  of  members  of  pariia- 
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ment,  I  should  have  thought  that  we  ought  to  grant  the  writ, 
.j^j^^^^^     because  we  are  bound  to  give  to  every  person  the  power 
V.  of  exercising  that  valuable  franchise,  if  he  shews  us  that 

West  Loob.   ^^  ^^'^  ^  character  which  entitles  him  to  it.     But  it  is 
conceded  that  a  committee  of  the  House  of  Commoos, 
which  is  competent  to  give  the  law  to  this  Court  on  thb 
particular  subject,  has  decided  that  the  right  of  voting  is 
in  the  members  of  the  corporation,  being  also  inhabitants 
of  the  town,  and  in  such   only.    There  is  no  reason 
therefore  for  granting  a  writ  commanding  that  Robert 
Reatk  shall  be  enrolled  resiant,  and  that  brings  me  to 
the  second,  and  indeed  the  only  real  question  in  this 
case,  namely,  whether  upon  these  affidavits  he  has  shewn 
any  right  to  be  enrolled  a   burgess  of  this    borough. 
Now  it  has  been  contended,  partly  upon  the  language  of 
the  charters  and  partly  upon  the  usage  which  appears  to 
have  prevailed  in  this  borough,  that  every  householder 
resiant  has  a  right  to  have  his  name  enrolled  at  the  couit- 
leet  as  a  resiant  and  a  member  of  the  corporation.    It  is 
said  that  inhabitancy  confers  this  right,  though  it  is  at 
the  same  time  contended  that  the  right  is  confined  to 
householders.    If  inhabitancy  does  confer  the  r^ht,  whj 
is  it  to  be  so  confined  ?     This  charter  is  in  language 
similar  to  many  others.      Whether  it  was  wise  or  not  to 
grant  such  charters,  it  is  equally  out  of  the  range  of  our 
duty  and  our  authority  to  enquire ;  our  duty  is  to  interpret 
them,  and  to  interpret  them  according  to  the  decisions 
of  our  predecessors,  by  whom  we  are  to  be  guided.    No 
instance   has   been  laid  before  us  of  a  corporation  in 
which  the  mere  character  of  mhabitant,  or  even  of  bha- 
'       bitant  householder,  conferred  the  right  to  be  a  member 
of  the  corporation;   nor  do   I   believe  that  any  such 
instance  exists.     An  inchoate  right  to  become  a  member 
of  a  corporation  may  be  acquired  by  several  well  known 
means,  as  by  birth,  servitude,  or  marriage ;  and  when 
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such  a  right  has  been  so  acquired,  this  Court  will  inter- 
fere to  see  it  perfected.  But  an  inchoate  right  to  be* 
come  a  member  of  a  corporation,  resting  solely  on  the 
character  of  inhabitant,  or  inhabitant  householder,  is  Mayor  of 
something  perfectly  new.  This  charter  certainly  con- 
fers no  such  right,  and  if  we  were  to  grant  this  writ,  we 
should  be  establishing  a  precedent  that  might  have  con- 
sequences the  extent  of  which  it  is  impossible  to  fore- 
see, and  should  be  usurping  an  authority  which  the  law 
has  not  vested  in  us,  an  authority  to  prescribe  for  the 
rule  and  government  of  a  great  portion  of  the  corpora- 
tions in  the  kingdom.  Then,  if  the  charter  does  not 
confer  the  right  contended  for,  it  remains  only  to  see 
whether. the  usage  does.  The  usage  is  certainly  very 
obscure : — how  much  of  it  has  proceeded  from  usurpa- 
tion, how  tnuch  from  ignorance,  and  how  much  from 
concession,  it  is  impossible  upon  these  affidavits  to  say ; 
but  certainly  the  affidavits  do  not  disclose  any  thing  like 
an  established  usage  for  every  resident  householder  to  be 
enrolled  and  sworn  a  corporator.  There  appears  to 
have  been  great  ignorance  and  great  neglect  on  the  part 
of  the  corporation,  both  in  keeping  their  books  and  in 
filling  up  their  body;  but  it  does  appear  that  there  are 
recorded  instances  of  the  election  of  members  of  the 
corporation;  and  it  may  be  that  the  corporation  when 
they  come  to  be  better  informed  of  their  situation,  may 
think  proper  to  exercise  the  power  of  election  more  re- 
gularly, which  is  incident  to  them  as  a  body  corporate, 
and  which  they  must  have,  in  order  to  keep  the  corporation 
alive  and  to  give  it  perpetual  succession,  if  no  other 
mode  is  pointed  out  by  the  charter.  There  is,  however, 
no  usage  shewn  to  have  existed  either  b.efore  or  after  the 
charter  of  Elizabeth^  nor  does  it  appear  that  this  was  a 
corporation  before  that  time,  although  it  was  a  borough. 
rrhe  usage,  such  as  it  is,  certainly  does  not  warrant  •  us 
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1825.        in  saying  that  every  inhabitant  householder  has  a  ngkt 
to  be  sworn  a  corporator ;  and  we  ought  to  find  a  ?efj 
clear  and  cogent  usage  to  that  extent,  before  we  inter- 
W^^^I^*^^     pose  our  authority  for  the  purpose  of  giving  to  this  cor- 

poration  a  character  and  constitution  equally  unknowi 
to  the  law  of  the  land  and  to  our  own  practice  and  ex- 
perience. Much  of  the  argument  that  has  been  ad- 
dressed to  us  might  with  more  propriety  have  beci 
applied  to  the  question,  whether  or  no  resiancy  confen 
a  right  of  voting  at  the  election  of  members  of  paib- 
ment,  and  that  is  a  question  which  we  have  no  authoritf 
to  decide ;  upon  that  point  we  must  take  the  law  upoi 
the  decision  of  the  House  of  Commons.  I  am,  therefore, 
of  opinion,  that  thb  rule  ought  to  be  dbcharged. 

Bay  LEY,  J. — 1  agree  that  wherever  there  is  fii 
doubt  upon  either  matter  of  fact  or  matter  of  law,  tka 
ivrit  ought  to  be  granted ;  but  it  is  also  the  duty  of  tk 
Court  to  be  satisfied  that  there  is  such  doubt  before  tliej 
grant  an  application  like  the  present,  the  efifect  of  doi^ 
which  would  probably  be  to  disturb  almost  every  cor- 
poration in  the  kingdom.  The  form  of  this  rule  b  veiT 
confused,  and  I  am  inclined  to  think  that  it  is  inteodoD- 
ally  so.  It  is  for  a  mandamus  addressed  to  persois 
who  fill  different  characters,  and  it  leaves  it  in  doubt  is 
which  of  those  characters  it  calls  upon  them  to  act  It 
appears  from  the  charter  that  the  mayor  and  steward  of 
the  borough  are  also  officers  of  the  court-leet,  wi 
whether  this  mandamus  is  meant  to  apply  to  them  tf 
officers  of  the  court,  or  as  officers  of  the  corporation 
the  rule  does  not  distinctly  express.  It  therefore  be* 
comes  necessary  to  consider  the  question  as  affecting 
them  in  each  capacity.  They  are  required  to  enrol 
and  swear  a  person  a  resiant  or  burgess.  Now  wl 
such  a  mandamus  lie  to  them  as  officers  of  the  coot* 
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leet?  I  think  clearly  not.  The  court-leet  does  not  ap- 
pear to  be  the  place  at  which  the  business  of  the  cor- 
poration is^  or  of  necessity  ought  to  be^  transacted.  It 
may,  occasionally,  for  the  convenience  of  all  parties  and    ^^^^^  °^ 

^  WEST  JLiOOE* 

by  common  arrangement^  be  transacted  at  the  time  and 
place  of  holding  the  court-leet,  but  the  charter  does  not 
direct  that  any  of  the  proceedings  of  the  corporation 
shall  be  carried  on  there,  nor  does  there  seem  to  be  any 
natural  or  necessary  connexion  between  the  one  and  the 
other.  There  are  some  of  the  corporation  affairs  which 
it  would  be  impossible  to  transact  at  the  court-leet. 
For  instance,  if  a  capital  burgess  dies,  or  is  removed^ 
another  is  to  be  elected  within  eight  days  whether  there 
be  a  court-leet  holden  within  that  period  or  not,  and 
other  instances  might  be  mentioned.  If  the  present  ap- 
plicant wishes  merely  to  be  sworn  at  the  court-leet,  for 
any  purposes  connected  with  that  court,  he  has  only  to 
attend  there  and  demand  the  oath  of  allegiance  to  be  admi- 
nistered to  him,  and  his  request  will  probably  be  at  onc^ 
complied  with ;  but  until  he  has  attended  and  made  that 
demand  and  been  refused,  we  certainly  cannot  grant  a 
mandamus  on  that  ground.  But  it  is  said  that  this  per- 
son has  rights  under  the  charter  granted  to  the  corpora- 
tion, and  that  there  is  a  connexion  between  those  persons 
who  are  enrolled  at  the  court-leet  and  those  who  are 
members  of  the  corporation,  and  that,  therefore,  because 
he  has  a  right  to  be  enrolled  at  the  court-leet,  he  has 
also  a  right  to  be  sworn  a  member  of  the  corporation. 
Then,  if  this  mandamus  is  to  be  considered  as  addressed 
to  the  mayor  and  steward  in  their  character  of  officers  of 
the  corporation,  it  becomes  necessary  to  enquire  whe- 
ther he  really  has  any  such  right,  which  will  depend 
Upon  the  language  of  the  charter.  Now,  the  charter  of 
Elizabeth  recites  a  petition  from  divers  of  the  queen's 
Subjects,  inhabitants  of  the  borough,  that  the  inhabitants 
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may  be  created  a  bodj  politic  and  corporate.     Whether 

that  petition  came  from  the  whole  or  only  from  a  part  of 
The  King       i-i*  ••  •! 

9.  .  the  mhabitants,  does  not  appear,  nor  is  it  material  to  e&- 

Weot^Loob    9""^*    '^^®  charter  then  proceeds  to  grant  that  the  town 
of  Portbyan,  otherwise  West  Looe,  shall  be  a  free  bo* 
rough  corporate,  to  consist  of  one  mayor  and  burgesses, 
being   inhabitants  of  the  town.     It  does  not,  as  was 
assumed  in  argument,  state  that  all  the  inhabitants  shall 
be  burgesses ;  it  provides  for  the  election  of  the  mijor 
and  of  twelve  capital  burgesses :  but  it  says  nothing  ai 
to  common  burgesses.     What   is  the   effect  of  thatf 
Suppose  the  legal  effect  of  this  charter  to  have  been,  to 
make  every  inhabitant  of  the  place  in  the  first  instance  i 
member  of  the  corporation,  (which,  however,  I  take  Dot 
to  have  been  its  legal  effect,)  still  that  would  not  mike 
all  persons  who  thereafter  might  become  inhabitants  of 
the  place,  members  of  the  corporation  also.     I  take  tiie 
law  in  that  respect  to  be  perfectly  clear,  that  a  man  does 
not  become  a  member  of  a  corporation  merely  by  it- 
siding  widiin  a  borough ;  but  that  every  corporation  bs 
an  incidental  right  to  keep  itself  alive,  and  that  where  oo 
mode  is  pointed  out  by  the  charter  for  that  purpose,  it 
may  make  regulations  of  its  own,  and  may  lawfullj  £11 
up  the  vacancies  in  its  own  body  by  the  means  of  elec- 
tion of  new  members.      For  these  reasons  it  appears  to 
me  that  this  applicant  has  not  made  out  a  primi  fade 
case,  and  has  failed  to  shew  any  such  reasonable  doubt 
either  as  to  the  facts  or  the  law  of  the  case,  as  wooU 
justify  us   in  granting  this  writ. .  The  rolls  contaioios 
the  lists  of  persons  who  have  from  time  to  time  attended 
the  court-leet,  have  been  relied  upon  in  support  of  diis 
rule,  but  1  have  no  difficulty  in  saying  that  in  myopioioo 
those  lists  have  no  sort  of  connexion  with  corpontioa 
purposes ;  and  the  probability  is  that  they  existed  long  b^ 
fore  the  date  of  the  charter,  and  that  they  were  madeexcio- 
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sively  for  the  purposes  of  the  court-leet.      Then  it  is        1825. 


The  King 


suggested,  that  in  this  view  of  the  case,  the  corporation 
will  be  at  liberty  to  elect  residents  or  non-residents  at  ^, 

their  own  pleasure,  which  will  be  contrary  to  the  decision  ^|^^*Loog 
of  the  House  of  Commons  upon  that  subject ;  but  I  ap- 
prehend they  will  have  no  such  power,  for  the  charter, 
containing  the  words  **  burgesses  being  inhabitants^^ 
seems  clearly  to  impose  the  qualification  of  inhabitancy. 
For  these  reasons  it  appears  to  me  that  it  is  our  duty  to 
discharge  this  rule. 

HoLROYi),  J. — I  was  not  present  during  the  whole  of 
ihe  discussion  of  this  case,  and  therefore  I  shall  not  go 
into  argument  upon  it ;  but,  so  far  as  I  have  heard  the 
case,  I  am  of  the  same  opinion  with  the  rest  of  the 
Court. 

/ 

LiTTLEDALE,  J. — 1  am  of  the  same  opinion. 

Rule  discharged. 


Thunday, 
February  10/ A. 

The  King  v.  Saunders  and  others. .  The  stat.  so 

G.  2.  c.  24.  8. 

INDICTMENT  at  common  law  against  the  defend-  the  writ  of 

ant  for  a  conspiracy  to  obtain  goods  by  means  of  false  c®/^®*^",  but 
,  where  counts 

pretences,  with  counts  on  the  statute  of  SO  Geo.  £.  c.  24.  on  that  statute 

for  obtaining  goods  under  false  pretences.     The  indict-  ^[^  counts 

ment  having  been   found  by   the   grand  jury   for  the  foraconspi- 

county  of  Middlesex,^  rule  nisi  was  obtained  on  a  former  mon  law  to 

day  for  removing  the  indictment  by  certiorari  into  this  ?^'?\"  ^^^^^ 
•^  ^  •'  by  faJse  pre- 

court.  tences : — 

Held  that  the 

certiorari  was 

Andrews  now  shewed  cause  against  the  rule,  and  con-  not  taken 

away. 
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tended,  that  as  the  indictment  contained  counts  on  die 

SO  G.  2.  c.  24.  it  could  not  be  removed  into  this  court, 
The  KiMO  ^  ,  .   .     1     .        1     t 

V.  for  by  sect.  20  of  that  statute  it  is  declared,  that  no  certh 

Saunders.  ^^^  ^^^^^  j^^  granted  to  remove  any  indictment,  convic- 
tion or  other  proceeding  had  thereon  in  pursuance  of  this 
act  (a). 

Chitty^  contrd.  The  20th  section  of  the  statute  m 
question  does  not  come  into  operation  where  there  are 
counts  at  common  law  joined  with  counts  on  the  statote. 
If  it  were,  it  would  always  be  in  the  power  of  prosecu- 
tors to  deprive  a  defendant  of  the  benefit  of  a  certiorari 
iu  the  most  important  cases,  by  introducing  a  count  oa 
the  statute^  upon  which  they  might  not  intend  to  offer 
any  evidence.  In  the  crown  office  there  is  a  memonn- 
dum  of  a  case  decidedly  in  point  on  this  question ;  Ra 
V.  Faux  and  others.  On  the  hearing  of  a  summons 
before  Lord  Mansfield^  C.J.  in  1782,  for  a  procedendo  to 
remit  an  indictment  to  the  sessions,  which  had  been  re- 
moved by  the  defendants  into  this  Court,  that  learned 
judge  held,  that  where  part  of  the  indictment  was  laidoo 
the  statute  SO  Geo,  2.  c.  24.  and  the  rest  at  common  la«, 
the  certiorari  was  not  taken  away,  and  therefore  he  re- 
fused the  procedendo. 

Abbott,  C.  J. — I  am  also  of  opinion  that  where  there 
are  counts  at  common  law  mixed  up  with  counts  on  the 
statute,  the  certiorari  is  not  taken  away ;  and  it  i:;  verr 
reasonable  that  this  should  be  so.  Here  is  an  indictment 
containing  a  great  many  counts  for  a  conspiracy  at  com- 
mon law,  and  there  are  one  or  two  perhaps  introduced  oa 
the  statute  for  obtaining  goods  under  false  pretences.  In 
all  cases  of  this  kind,  it  might  be  very  easy  to  introduce 
counts  on  the  statute  for  the  very  purpose  of  depriving  a 
(tt)  See  jRcj:  v.  Smithy  Cowp.  24.  and  Kcjc  v.  Fbtoi^,  «  T.  K.  47«. 
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defendant  of  the  benefit  of  the  certiorari,  if  this  construe-  i  825. 

tion  were  put  upon  the  statute,  which  I  think  ousht  not  !^C*^ 

K               .         ^  ,  The  Kino 

to  receive  the  sanction  of  the  court.  v. 

Saunders. 
Rule  absolute  for  a  certiorari. 


The  King  v.  Wilson,  and  others.  w'^^'^^^l 

On  a  former  day  a  rule  was  obtained  calling  on  the  Mandamus 

churchwardens  of  the  parish  of  in  the  county  of  ^*11  "\ot  lie  to 

churchwar- 
Cambridge,  to  shew  cause  why  a  mandamus  should  not  dens  to  ma^ 

'ssue  to  them  commanding  them  to  make  a  rate  for  the  ^  ^^' 

repairs  of  a  donative  church  in  that  parish. 

Scarlett  now  shewed  cause  and  objected,  preliminarily, 
that  a  mandamus  would  not  lie  to  the  churchwardens  to 
make  a  rate.  All  that  they  could  be  required  to  do  was, 
to  call  a  meeting  of  the  parishioners  for  the  purpose  of 
considering  the  propriety  of  making  a  rate.  The  church- 
wardens had  not  power  to  make  a  rate  without  the  sanc- 
tion of  the  vestry.  He  cited  Rex  v.  the  Bishop  of  Chester 
(a)  and  Hex  v.  St.  Margaret  (i). 

Denman,  C.  S.  contr^,  admitted  the  force  of  the  ob- 
jection. 

Per  Curiam.  You  cannot  call  upon  the  church- 
wardens to  make  a  rate.  You  can  only  call  upon  them 
to  hold  a  vestry  meeting  for  that  purpose. 

Rule  discharged. 
(rt)lT.R.396.  (6)  4  M.  and  S.  350.    See  5  T.  R.  364. 
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Thunday,  Exparte  Grocot. 

Habeas (L  us  ^ ^^^'^^^^^  moved  for  a  writ  of  habeas  corpus  to 
refused,  CO  dis-  the  commander  of  His  Majesty's  ship  Britannia  to  bring 
prentice  from  ^P  ^^^  body  of  John  Grocot,  an  apprentice,  detained  on 

* .  *'*"^\*^*P'  board  the  said  ship  for  the  purpose  of  serving  in  the  navy. 

nvQerc  cne  ap*     

prentice  did  The  application  was  made  at  the  mstance  of  the  master. 
hc^wJ^dJ^^*'  [  J66o//,  C,  J.— Does  the  apprentice  say  that  he  is  de- 
tained against  tained  against  his  consent  ?]    There  is  no  affidavit  to  that 

his  own  con-       /r    ^ 
sent.    The        «°^C^- 
master,  how- 
ever, may  have 
a  warrant  to         Abbott,  C.  J. — ^Tlien  non  liquet  the  apprentice  ma? 

Ii  ^^"1"*°"  not  have  voluntarilv  entered  himself  as  a  seaman,  and  mav 
der  of  the  ve»-  "  ^  .  '  ' 

seJ  to  have  the  not  wish  to  come  baek  again.  We  never  grant  a  habeas 
dfsclmrjed.      -corpus  where  the  party  does  not  say  that  he  is  detained 

against  his  own  consent.     You  must  apply  to  a  judge  at 
chambers  for  a  warrant  at  the  instance  of  the  master,  and 
have  the  lad  dischar<;cd  in  that  wav. 
Per  Curiam. 

Writ  refused. 


Wcdnesdatfy       The  King  r.  The  Justices  of  Hunting  do  NsniKE. 

February  9th^  ^^ 

The  5th  sect.  ^N  sliewing  cause  against  a  rule  nisi  for  a  mandamus 

of  the  malici-  ^^  j|,g  justices  of  Huntinirdonshire.  commanding  them  to 
ous      trespass  "^       .  e  '  o 

acty  1  G.  4.C.  enter  continuances  and  hear  an  appeal  at  the  nesLt  gene- 
appeal'^t^  the  ^^^  quarter  sessions  against  a  conviction  on  the  malicious 
sessions,  on  trespass  act,  1  Geo.  4.  c.  56.,  the  facts  disclosed  on  affi- 
t  he  party  shall  davits  were  to  the  following  effect: — On  the  llth  Srp- 
give  •*  mtmedi'  f^ml^j-  the  appellant  was  convicted  by  one  justice,  of  a 

appeal  and  of  the  matters  thereof,**  he, — Held,  that  a  notice  ofappeal  seven  dsT) 
a  conviction  on  this  statute,  was  insufficient  to  give  the  sessions  jurisdidioo. 
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malicious  trespass  to  land,  and  adjudged  to  pay  one 

penny  for  the  damages  and  ten  shillings  costs.     On  the 

J  4th  the  appellant  applied  verbally  by  his  attorney  for  a  ^^ 

copy  of  the  conviction^  but  it  was  refused  by  the  justice.  ^^^  Justices 

On  the  1 8th  he  made  a  written  application  to  the  same     Hunting- 

effect,  but  it  was  not  granted,  and  on  that  day  he  paid     ">ons"i»e. 

the  money  under  the  assurance  of  the  magistrate  that  it 

would  not  prejudice  the  merits  of  the  case  if  he  chose  to 

appeal,  and  he  then  for  the  first  time  served  the  justice 

with  notice  of  appeal,  and  entered  into  the  recognizances 

required  by  the  statute  for  prosecuting  his  appeal  at  the 

sessions  with  effect.     The  sessions  dismissed  the  appeal 

on  the  ground  that  the  damages  and  costs  having  been 

paid  the  appellant  was  concluded. 

Scarlett  and  Dover  now  shewed  cause,  and  in  answer 
to  the  application  relied  upon  the  fact  appearing  upon 
the  affidavits,  that  no  notice  of  appeal  had  been  given 
until  seven  days  after  the  conviction,  which  they  con- 
tended was  too  late,  the  5th  section  requiring  that  the 
notice  should  be  given  immediately  i  upon  this  point  they 
rested,  without  referring  to  any  others. 

Patteson,  contra,  insisted  that  this  being  a  penal  statute 
ought  to  be  construed  liberally  in  favour  of  the  subject. 
If  the  word  "  immediate"  were  to  be  construed  strictly,  it 
might  mean  the  very  moment  the  justice  decided  the 
case,  or  before  the  party  quitted  the  justice  room;  but 
this  could  not  be  the  intention  of  the  legislature.  An 
ignorant  man,  upon  being  convicted  on  this  statute^ 
might  not  be  aware,  until  long  after  the  conviction  took 
place,  that  he  had  a  right  of  appeal ;  but  was  he  to  be 
concluded^  because  on  the  histant  he  did  not  give  a  notice, 
(which  must  be  in  writing,)  stating  the  matters  of  the 
appeal  ?   Although  the  justices  could  not  assess  damages 
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y^,^^^  beyond  £5,  yet  it  might  happen  that  the  party  would  not 

The  King  ^^^^  money  enough  about  him,  and  was  he  to  forfeit  his 

J^*  right  of  appeal  because  he  could  not  raise  it  time  enough 

of  to  enable  him  to  avoid  going  to  prison  ?     The  statute 

HuNTi«G-»  surely  ought  not  to  receive  so  narrow  a  construction. 


DONSHIRE* 


Abbott,  C.  J. — The  right  of  appeal  is  given  by  the 
5  th  section  of  this  statute,  on  condition  of  the  party's 
"  giving  immediate  notice  of  such  appeal  anciof  the  mat- 
ters thereof^  and  finding  sufficient  security,  to  the  satis- 
faction of  such  justice,  for  prosecuting  the  said  appeal 
with  effect,  and  abiding  the  determination  of  the  Court 
therein."      It  is  not  necessary  in  this   case  to  decide 
whether  the  words  "  immediate  notice'*  are  to  be  coo- 
strued  so  strictly  as  to  require  that  the  notice  should  be 
given  before  the  party  quits  the  justice's  room  upon  the 
determination  of  the  complaint.     But  they  must  mean 
prompt  and  expeditious  notice, — and  a  notice  w^ith  refe- 
rence to  the  merits  of  the  case.    I  am  far  from  thinkiog 
that  that  which  took  place  in  the  seven  days  interval  be- 
tween  the  judgment  of  the  justice  and  the  giving  notice 
entitles  this  party  to  much  favour.     It  shews  the  import- 
ance of  requiring  that  the  notice  of  appeal  should  be 
given  early ;  for  it  is  manifest  that  his  wanting  a  copy  of 
the  conviction  was  for  the  purpose  of  enabling  him^  with 
the  aid  of  his  attorney,  to  pick  holes  and  find  out  faults 
in  mere  matters  of  form.     Everybody  knows  that  con- 
victions are  not  drawn  up  on  the  instant.     Drawing  up 
the  conviction  is  done  afterwards  and  cannot  be  expected 
to  be  done  immediately.     I  think  the  justices  at  sessions 
ought  to  have  dismissed  this   appeal  for  want  of  due 
notice.     They,  it  seems,  have  dismissed  it   on  another 
'ground;    neverthelesS|  we  ought  not  to  send  it  down 
to  be  reheard,  if  we  are  of  opinion,  as  we  certainly  are, 
tliat  this  party  was  in  no  condition  to  appeal,  although 
their  decisiofl-was  not  on  that  point.     I  am  clearly  of 
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opinion  that  this  rule  ought  to  be  discharged.   It  is  much 

to  be  lamented  that  for  the  sake  of  ten  shillings,  a  party 

should  go  on  at  so  great  an  expense  of  litigation,  for         ®^  ^^^ 

whatever  might  be  the  result,  it  must  be  considerable  to  The  Justices 

himself  even  if  he  succeeded.  Hukting- 


DOMSUIRE. 


HoLROYD,  J.  and  Littledale,  J.  concurred  (a). 

Rule  discharged. 
(a)  BayUyy  J.  was  absent. 


The  King  v.  The  Mayor  and  Corporation  of  Fowey.        Fridayy' 

OARTER  moved  for  an  attachment  against  the  defend-  Attachment 

ants  for  not  making  a  return  to  a  peremptory  mandamus,  ordered 

®  r  r      ^  against  the 

By  the  exigency  of  the  writ  they  were  requured  to  make  mayor  of  a 
a  return  within  six  days,  which  they  had  not  done.    The  ^^^^^^ine 
mandamus  had  been  served  on  the  town  clerk,  but  not  aj-etum  to  a 
personally  on  the  defendants,  and  there  was  a  doubt  in  Mandamus 

the  crovm  office  whether  an  attachment  would  lie  without  within  the 

time  pre- 
personal  service,  of  the  mandamus.   Now  in  the  case  of  a  scribed  by  the 

sheriff  there  is  no  personal  service  of  the  body  rule  to  V^  though 

*  •'  ^      ^  there   was  no 

found  a  proceeding  by  attachment.      The  sheriff  is  a  personal  ser- 
public  officer,  and  the  defendants  stand  in  the  same  situ-  ^*^®  ^  ^'^  * 
atioD.     In  principle  therefore  there  is  no  reason  why  the 
attachment  should  not  lie  in  this  case  without  personal 
service. 

Littledale,  J.  (&) — It  seems  reasonable  that  an 
attachment  should  go.  If  the  defendants  wanted  farther 
time  to  make  their  return,  they  ought  to  have  applied  to 
the  Court  for  that  purpose.     Let  the  attachment  go. 

Rule  granted. 
(6)  The  only  Judge  in  Court. 
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ABATEMENT. 
See  Pleading,  I,  2,  3, 

ACCOUNTS. 

See  Churchwardens,  1.  —  Inclo- 
SURE  Act,  2. — Overseers,  1,  2. 
4. — Poor,  1. — Sessions,  3,  4. 

AFFIDAVIT. 
See  Evidence,  1. — Justices,  3.  7. 

ALDERMAN. 

See  Justices,  5. 

ALEHOUSES. 

See  Justices,  2. — Mandamus,  3,  7. 

By  the  26  G.  2.  c.  31.  s.  4,  no  ale 
license  shall  be  granted  but  on  the 
1st  September  yearly,  or  within  20 
days  after,  and  by  s.  16.  alehouses 
in  cities  and  towns  corporate  are 
excepted ;  but  by  3  G,  4.  s.  77.  s. 
7.  all  general  annual  meetings  for 
granting  licenses,  as  well  in  cities 
and  towns  corporate  as  in  all  other 
places  in  England,  shall  be  held  in 
the  month  of  September,  yearly : 
Held,  that  the  effect  of  this  clause 
was  not  to  repeal  the  general  pro- 


vision of  the  former  statute,  but  to 
extend  its  operation  to  cities  and 
towns  conporate  only.  Rex  v.  The 
Justices  of  Surry  y  5  G.  4.  Page  435. 

APPEAL.  . 

See  Certiorari,  3. — Evidence,  3. — 
Inclosure  Act,  1.  —  Order  of 
Removal,  1,  2. — Overseers  2,  4, 
— Poor,  1. — Petty  Sessions,  1, 
2. — Poor  Rate,  4. — Sessions,  I, 
2,  3,  4,  5.  9. 

APPRENTICE. 

See  Churchwardens  and  Over- 
seers, 3.— Habeas  Corpus,  2. — 
Infant,  1. — Settlement,  3,  15. 
24,  25,  27. 

ATTACHMENT. 

Attachment  ordered  against  the  mayor 
of  a  corporation  for  not  making  a 
return  to  a  peremptory  mandamus 
within  the  time  prescribed  by  the 
writ,  though  there  was  no  personal 
service  thereof.  Rex  v.  The  Mayor 
o/Fawey,  5  and  6  G.  4.  597 

ATTORNEY. 
See  Sessions,  4, 
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CERTIORARI. 


CHURCHWARDENS. 


BAKERS. 

See  Certiorabi^  1. 

BASTARD. 
iSfe  Settlement,  16. 

BASTARDY. 

See  Sessions,  7. 

BOROUGH. 

See  Alehouses. — Justices,  2.  5. — 
Mandamus,  4.  6.  8. 

BREAD. 
See  Certiorari,  1. 

BRIDGES. 

See  Indictment,  1 . 

BYE  LAW. 
See  Mandamus,  6. 

CARRIER. 

The  driver  of  a  stage  van,  travelling 
to  and  from  London  and  York,  is  a 
common  carrier  within  the  meaning 
of  the  3  Car.  I.e.  1.  and  subject  to 
the  penalties  thereof,  for  travelling 
on  oundfnf.  Rex  v.  Middleton,  5 
G,  4.  Page  412 

CERTIFICATE. 

See  Churchwardens  and  Over- 
seers, 2.  4. 

CERTIORARI. 
See  Carrier. —  Inclo^ure  Act,  2. 

1.  The  50  G.  3.  c.  73.,  reciting  31 

G.  2.  c.  29.,  3  G.  3.  c.  6.  and  13 

^.    G.  3.  c.  62.,  makes  certain  amend- 

^Bkments  in  the  laws  then  in  force  re- 

^qpecting  the  trade  of  bakers,  &c. 


and  by  s.  5.  aU  powers  given  by  the 
previous  statutes  upon  the  same 
subject  are  incorporated,  except 
those  altered  by  that  statute.  The 
31  G.  2.  c.  29.  ss.  36  and  37.,  re- 
spectively take  away  the  writ  of 
certiorari,  and  give  an  appeal  to  the 
sessions :  Held,  that  50  G.  3.  c.  73. 
s.  5.  incorporates  those  sections, 
and  that  on  a  conviction  under  the 
latter  statute,  the  certiorari  is  taken 
away,  and  an  appeal  given.  Ra 
V.  The  Mayor  of  Lrverpool,  4  G.  4. 

Fage\ 

2.  Certiorari  refused  to  move  an  in- 
dictment for  murder  firom  York- 
skire,  in  order  to  a  trial  at  bar,  or 
in  another  county,  on  the  ground 
that  the  prisoners  (who  had  pleaded 
to  the  indictment),  conld  not  hare 
a  fair  and  impartial  trial  in  the  for- 
mer county.  Rex  v.  Mead,  4  G. 
4.  ea 

3.  Certiorari  does  not  lie  to  remore 
the  appointment  of  a  surveyor  under 
the  general  highway  act,  IS  G.  3. 
c.  78.  s.  80. 5  the  remedy  to  the 
party  aggrieved  by  the  appointment, 
IS  by  appeal  to  the  quarter  sessions. 
Rex  V.  The  Justices  of  St.  Albans,  o 
and  6  G.  4.  5i\ 

4.  The  30  G.  2.  c.  24.  s.  20.  takes 
away  the  writ  of  certiorari,  hot 
where  counts  on  that  statute  were 
joined  with  counts  for  a  conspiraqf 
at  common  law  to  obtain  goowis  by 
false  pretences :  Held,  that  the  cer- 
tiorari was  not  taken  away.  RfJ 
V.  Saunders,  5  and  6  G.  4.        591 

CHURCHWARDENS. 

See  Churchwardens  and  Ovbrseebs. 
— Mandamus,  13. — Poor  Rate,  4. 

CHURCHWARDENS  AND 
OVERSEERS. 

See  Overseers,  4. — Poor,  1.— Poot 

Rate,  2.  4. 
1.  In  the  parish  of  B.,  consisting  of 
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the  township  of  B.  and  several  ham- 
lets, two  churchwardens  were  ap- 
pointed hy  the  township,  and  two 
by  the  rest  of  the  parish,  who  made 
separate  rates  for  their  own  divisions 
respectively :  Held,  that  the  acting 
churchwardens  for  the  township 
might  maintain  assumpsit  against 
their  predecessors  for  a  balance  re- 
maining in  their  hands,  without 
joining  the  other  churchwardens  as 
plaintiffs  or  defendants,  and  without 
proving  that  their  appointment  was 
strictly  legal.  Astls  v.  Thomas,  4 
G.  4.  Page  129 

2,  Where  a  parish  certificate  was 
granted  by  two  persons  who  de- 
scribed themselves  on  the  face  of  it 
to  be,  ''  the  only  churchwarden  and 
the  only  overseer  of  the  poor  of  the 
parish*' :  Held,  after  a  lapse  of  63 
years,  in  the  absence  of  evidence  to 
the  contrary,  that  the  court  would 
intend,  first,  that  the  parish  had  by 
custom  but  one  churchwarden  -,  and 
second,  that  there  had  been  origi- 
nally two  overseers,  but  that  one 
had  died,  and  consequently  that 
the  certificate  was  valid,  as  having 
been  granted  by  a  majority  of  the 
existing  body  d  overseers,  within 
the  meaning  of  the  certificate  act, 
8  and  9  fT.  3.  c.  30.  Rex  v.  The 
inhabitants  ofCatesby,  5  G,  4.    278 

3.  Where  a  parish  is  incorporated  with 
others  for  the  maintenance  of  its 
poor,  and  a  guardian  is  appointed, 
under  the  22  G.  3.  c.  83. 3  the 
churchwardens  and  overseers  may 
still  bind  out  poor  children  appren- 
tices, and  the  indentures  need  not 
be  signed  by  the  guardian.  Rex  v. 
The  inhabitants  of  Lutterworth,  5  G. 
4.  449 

4.  Where  a  parish  certificate,  35  years 
old,  was  granted  by  two  persons, 
who  described  themselves  on  the 
face  of  it  to  be  '^  the  major  part  of 
the  churchwarden  and  overseer,** 
and  there  was  evidence,  on  one  side, 
that  both  before  and  ever  since  the 


certificate  was  granted,  but  one 
overseer  had  acted  in  the  parish, 
and  on  the  other,  that  in  two  in- 
.  stances,  at  least,  two  overseers  bad 
been  appointed,  though  only  one 
had  jEiCted  :  Held,  that  the  sessions 
might  reasonably  intend,  as  a  ques- 
tion of  fact,  that  there  had  never 
been  more  than  one  overseer  ap- 
pointed, and  consequently  that  the 
certificate  was  valid.  Rex  v.  The 
inhabitants  of  Earl  Shilion,  5  and  6 
G.  4.  Page  525 

CONDITIONAL  HIRING. 

See  Settlement.  1,  2.  8. 

CONNECTED  HIRING  AND 
SERVICE. 

See  Settlement,  18. 

CONVICTION. 

See  Carrier.  —  Certiorari,  1,  - — 
Hawkers  and  Pedlars,  1,  2,  3. — 
Justices,  3.  —  Mandamus,  1. — 
Prisoners,  1.  —  Sessions,  9.  — 
Smugglers. 

1.  The  costs  to  be  paid  by  offenders 
under  the  stage  coach  act,  50  G.  3. 
c.  48.  must  be  ascertained  by  the 
conviction,  or  it  is  bad.  Hex  v* 
Payney  4  and  5  G.  4.  169 

2.  A  conviction  on  the  5  Ann,  c.  14. 
s.  2.  against  a  common  carrier,  for 
having,  in  that  capacity,  game  in 
his  possession,  need  not  negative 
the  defendant's  qualification  to  kill 
game  3  neither  is  it  necessary  to 
aver  that  he  has  the  game  in  his 
possession  "  knowingly/'  Rex  v. 
Marsh,  5G,4.  182 

3.  Where  a  magistrate  committed  a 
party  to  prison  for  an  alleged  offence 
against  one  statute,  and  afterwards 
drew  up  a  conviction  for  a  different 
offence  from  that  stated  in  the  com- 
mitment:     Held,  that  the  ccmvic* 
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COSTS. 


tion  was  no  justification  of  the 
magistrate  in  an  action  against  him 
for  false  imprisonment.  Held, 
also,  that  the  43  G.  S.  c.  141.  s.  2. 
which  deprives  a  plaintiff  of  his 
costs  of  suit  against  a  magistrate, 
if  the  latter  proves  at  the  trial  that 
the  plaintiff  was  guilty  of  the  offence 
imputed,  only  applies  to  cases  where 
the  conviction  has  heen  quashed^ 
and,  therefore,  such  evidence  was 
inadmissible,  it  not  appearing  that 
the  conviction  had  been  quashed. 
Sed  quotre,  whether  admissible  in 
mitigation  of  damages.  Rogers  v. 
Jwes,  5  G.  4.  Page  429 

CORONER. 
See  JuRiBS. 

CORPORATION. 

See  Alehouses.  —  Attachment. — 
Justices,  2,  5. — Mandamus,  4.  6. 
8.11,12. 

COSTS. 

See  Conviction,  1.  3. — Habeas  Cor- 
pus, 1. — ^Mandamus,  5. — Order 
OF  Removal,  2. — Sessions,  5. 

1.  Where  to  an  indictment  at  the 
assizes  for  a  misdemeanour,  defend- 
ants consented  to  plead  guilty,  upon 
an  understanding  that  they  were  not 
to  be  brought  up  for  judgment ; 
and  no  stipulation  having  been  then 
made  by  the  prosecutor  for  the  pay- 
ment of  his  costs  :  Held,  that  he 
was  not  afterwards  entitled  to  a  rule 
on  the  crown  side  to  have  his  costs 
taxed.  Rex  v.  Rawson,  4  and  5  G. 
4.  180 

2.  Where  a  judge  at  the  assizes  re- 
fused to  try  an  indictment  for  a 
misdemeanour,  manifestly  bad  on 
the  face  of  it,  but  did  not  order  it 

\to  be  quashed,  and  the  prosecutor 
preferred    another    indictment  for 


COURT  BARON- 

the  same  <^nce  and  removed  it 
into  K.  B. ',  the  Court  would  not 
call  upon  the  prosecutor  to  pay  the 
costs  of  the  first  prosecution  l^efbre 
he  proceeded  with  the  second.  Rci 
V.  Tremaine,  5  G.  4.  Page  478 

COUNSEL. 

If  the  counsel  for  the  defendant  on  the 
trial  of  an  indictment  for  a  misde- 
meanour opens  new  facts  in  his  ad- 
dress to  the  jury,  and  afterwards 
declines  calling  witnesses  to  prove 
the  facts  so  opened,  the  oomisel  for 
the  prosecution  b,  notwithstandiog, 
entitled  to  a  general  reply.  Rti  v. 
BignM,  4  and  5  G,  4.  167 

COUNTY  COURT. 

The  county  clerk  of  Middlesex  is  enti- 
tled to  take  the  following  fees  upon 
the  hearing  and  determination  of 
suits  in  his  court,  viz.  upon  the  ap- 
pearance of  both  parties  upon  the  first 
summons  and  determination  of  the 
cause,  Ss.  6d. ;  upon  an  order  nisi 
in  consequence  ot  the  non-appear- 
ance of  the  defendant  upon  the  fint 
summons,  2s,  -,  and  upon  executioo 
on  a  judgment  against  the  defend- 
ant, 3s.  4</. ;  which  sums  inchide 
the  fees  to  the  county  derk,  bailift 
and  criers.  Rex  v.  The  county  derk 
of  Middlesex,  5  G.  4.  229 

COURT  BARON. 

Trespass,  for  breaking  and  entering 
piaintiff*s  dwelling  house,  and  seiz- 
ing and  carrying  away  his  goods. 
Plea,  a  justification  under  a  jodc^ 
ment  recovered  in  a  court  baroot 
and  a  precept  issued  thereon.  Re- 
plication, that  there  is  not  anr 
memorandum  of  the  proceedings,  or 
of  the  said  supposed  judgment,  re- 
maining in  the  said  court  baron,  in 
the  said  plea  mentioned :  HeM, 
that  the  replication  tendered  an  m- 


DYING  DECLARATIONS. 


EVIDENCE. 


COS 


material  issue^  and  was  therefore 
bad  on  general  demurrer.  Dyson 
V.  IVood,  5  G,  4.  Page  500 


r  COURT-LEET. 

See  Settlement,  6. 

CRIMINAL  INFORMATION. 

-  See  County  Court. — Justices,  1.- 
Order  of  Removal,  1. 

DEPUTY. 

See  Justices,  5. 

DISPENSATION. 

5fc  Settlement,  13, 14.  ' 

DISSOLUTION. 

5fe  Settlement,  13, 14. 

DISTRESS. 

-See  Justices,  7. 

DOWER. 


^•Hiere  a  widow  entitled  to  dower 
(which  was  unassigned)  upon  her 
husband's  estate,  which  had  been 
mortgaged  by  him  for  1000  years, 
after  receiving  her  dower  upon  one 
half-year's  rent  from  the  mortgagee 
in  possession,  became  chargeable  to 
the  parish  in  which  the  property 
was  situate,  before  she  had^  resided 
forty  days : — Held,  that  as  tfie  dower 
had  not  been  assigned,  she  had  not 
such  an  interest  in  the  parish  as  to 
render  her  irremoveable  from  what 
could  be  called  her  awn.  Rex  v. 
The  Inhabitants  of  Northweald  Bas- 
sett,  5  a.  4.  221 

DYING  DECLARATIONS. 
5ee  Evidence,  1. 

vol.  II. 


ECCLESIASTICAL  JURISDIC- 
TION. 

&eHAREA8  Corpus,  1. 

ESTATE. 

See  Dower. — Lord  op  Manor. — 
Poor  Rate,  S. — Settlement,  10. 
17. 


EVIDENCE. 

See  Churchwardens  ani>  Over- 
seers, 1.4.  —  Conviction,  3.  — 
Counsel. — Hundred,  2. — Justi- 
ces, 3.  7. — ^Mandamus,  1.  10. — 
Poor  Rate,  4. — Sessions,  6. — 
Settlement,  11.  24. Smug- 
glers, 3,  4. 

1.  It  is  a  general  rule   in  criminal 
cases  that  dying  declarations  are 
admissible  only  where  the  death  of 
the  deceased  is  the  subject  of  the 
charge,    and   the   circumstances  of 
the  death  are  the  subject  of  the 
dying  declaration  ;  therefore,  where 
a  defendant  had  been  convicted  of 
perjury,  and  had  obtauied  a  rule 
nisi  for  a  new  trial,  pending  which 
he  shot  the  prosecutor,  and  on  shew- 
ing cause  against  the  rule  for  a  new 
trial,  an  affidavit  of  the  dying  decla- 
ration of  the  prosecutor,  relating  to 
the   transaction  out  of  which  the 
prosecution  for  perjury  arose,  was 
proposed  to  be  read  : — Held,  that  it 
was  inadmissible.     Rex  v.  Mead,  4 
and  5  G.  4.  Page  1 76 

2.  VV'here  a  pauper  hired  a  house  under 
an  unstampt  written  agreement : — 
Held,  that  the  sessions  might  look 
at  it  to  see  whether  it  related  to  the 
premises  in  question,  in  order  to 
determine  upon  the  admissibility  of 
parol  evidence  upon  the  same  sub- 
ject, with  a  view  to  raise  the  pre- 
sumption of  a  contract  which  would 
confer  a  settlement.  Rex  v.  The 
Inhabitants  ofBathwick]  5  G.  4. 331 

R  R 
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GUARDIAN. 


HAWKERS  AND  PEDLARS. 


i 


3.  An  order  of  sessions,  upon  an  appeal 
between  two  parishes  respecting 
the  settlement  of  pauper  A.,  is  not 
adsiissible  upon  the  trial  of  an  ap- 
peal touching  the  settlement  of 
pauper  B,,  his  sister,  on  a  suggestion 
that  the  point  at  issue  was  precisely 
the  same  in  both  appeab.  Rex  v. 
Tke  Inhabitants  of  Knaptofi,  5  G.  4. 

Page  319 

EXAMINATION  OF  PAUPER. 
See  Ordkr  op  Rbmoyal,  1. — Srs- 

8ION8,  2. 

EXCEPTI\^  MIRING. 

See  Settlement,  1, 2.  8. 

EXTORTION. 
See  Couimr  Court.— Justices,  2. 

FEES. 

See  County  Court. — Justices,  2. — 
Lord  op  Manor. 

FINAL  JUDGMENT. 
See  Indictment,  3. 

FINES. 
See  Lord  op  Manor. 

FIRE  INSURANCE. 
See  Hundred,  I . 

FRAUD. 

See  Settlement,  5.  20. 

GAME. 

See  Conviction,  2. — Information.— 
Mandamus,  2. 

GUARDIAN. 
See    Churchwardens     and    Oyer- 

SEERS,  3. 


HABEAS  CORPUS. 
See  Smugglers,  4. 

1.  The  Statute  5S  G.  3.  c.  127.  sub- 
stitutes the  writ  de  oontumace  capi- 
endo for  the  old  writ  of  de  excoo- 
municato  capiendo,  and  directs  tlst 
the  fonner  shall  be  considered  ii 
the  same  way,  and  be  open  to  tbe 
same  objections  as  Uie  latter. 
Therefore,  where  a  defendant  ws 
committed  by  an  ecclesiastical  judge 
of  appeal  for  contumacy  in  not  pil- 
ing costs,  and  the  signi6caTit  oolr 
described  the  suit  to  be  "a  crrtm 
cause  of  appeal  and  complaint  cfni- 
Utt/*'  without  shewing  that  the  (fe- 
fendant  was  committed  for  a  canx 
within  the  jurisdiction  of  the  spiri- 
tual judge :  — Held,  that  the  defend- 
ant was  entitled  to  be  discharged  a 
habeoM  carpiu.  Rex  v.  Dusgefy^ 
G.  4.  Pifre  US 

2.  Habeas  corpus  refused  to  dischste 
an  apprentice  from  a  king's  sl4 
where  the  apprentice  did  not  all^ 
that  he  was  detained  against  \si 
own  consent.  The  master,  bov- 
ever,  may  have  a  warrant  to  tbe 
commander  of  the  vessel,  to  b^r 
the  apprentice  discharged.  Eifn^t 
Grocot,  5  and  6  G.  4.  5JM 

HAWKERS  AND  PEDLARS. 

1 .  The  manufacturer  of  goods  caooot. 
without  a  license,  vend  his  wares  ia 
any  other  than  the  places  enaiK- 
rated  in  50  G.  3.  c.  41.  s.  23.;  vi 
a  manufacturer  hawking  his  goo^ 
in  a  different  place,  mtkmt  ot 
license  so  to  do,  may  be  comrtcttd  a 
a  10/.  penalty  only,  mider  s. !'.« 
the  act,  although  s.  20.  impose  i 
40/.  penalty  for  an  oflfence  app- 
rently  of  the  same  deicr^tt*- 
Rex  V.  IVebsdeU,  4  G.  4.  ♦♦ 

%,  Exposing  to  sale  and  selling /0b* 
a  hawker,  without  a  Itcense,  is  ^ 
offence  against,  50  6r.  3.  c.  41.  tf', 
subjecU  the  oAader  to  a  peDslty' 


HUNDRED. 


INCLOSURE  ACT.       605 


10^  although  by  12  0.  3,  c.  46.  s.  6. 
it  would  be  an  offence  for  a  hawker 
to  sell  tea  in  an  unentered  place, 
even  if  he  had  a  hawker's  license. 
Rex  V.  M'GiU,  4  G,  4.  Page  82 
d.  The  agent  or  servant  of  an  unli- 
censed hawker  is  equally  liable  with 
his  principal  to  a  penalty,  if  he 
sells  without  a  hawker's  license. 
^d.  Ibid. 

HIGHWAYS. 
See  Indictment,  2. 

HIRING  AND  SERVICE. 

See  Settlement,  11,  12,  13,  14.  22. 

.   26. 


HUNDRED. 

See  Mandamus,  5. — Petty  Sessions, 

1. 

1.  The  owner  of  stacks  of  com  mali- 
ciously set  on  fire  may  maintain  an 
action  against  the  Hundred,  on  the 
9  O.  1.  c.  22.  although  he  has  pre- 
viously received  the  full  amount  of 
his  loss  from  an  insurance  office. 
Clark  V.  Blything  Hundred,  4  G.  4. 

132 

2.  To  support  an  action  upon  the  9 
6r.  1.  c.  22.  s.  8.  against  the  Hun- 
dred for  the  wilful  and  malicious 
destruction  of  stacks  of  com  by  fire, 
it  is  sufficient  to  give  such  evidence 
as  may  reasonably  induce  the  jury 
to  believe  that  the  fire  was  mali- 
cious. Where  a  declaration  upon 
this  act  alleged  the  notice  of  the 
fire  to  have  been  given  to  the  pariah, 
instead  of  the  town,  village^  or  ham* 
let,  as  required  by  the  statute : — 
Held,  that  the  objection  was  cured 
by  verdict.  Reed  v.  Gainshury 
Hundred,  5  G.  4.  198 

Sm  An  action  will  not  lie  against  the 
Hundred  upon  the  9  G.  1.  c.  22. 


for  the  unlawful  and  malicious  de% 
straction  of  a  plantation  of  trees  by 
fire,  unless  the  act  done  proceeds 
from  a  malicious  motive  towards 
the  owner  of  the  property.  There- 
fore, where  a  fire,  supposed  to  have . 
been  wilfully  made,  had  commenced 
in  another  person's  plantation  at  the 
distance  of  a  mile  from  the  plaintiff's 
wood^  and  by  communication  the 
fiames  destroyed  his  property: — 
Held,  that  the  case  did  not  come 
within  the  Black  Act,  so  as  to  en- 
title him  to  sue  the  Hundred.  Cut' 
iis   V.   Godley  Hundred,  5   0»   4. 

Page  419 

IMPRISONMENT. 
See  Settlement,  13. 

INCLOSURE  ACT. 

1.  Where  a  clause  in  a  private  inclo- 
sure  act  gave  an  appeal  to  any  per- 
son aggrieved  by  any  thing  done  in 
pursuance  of  that  act,  ''  except  as 
to  such  acts,  determinations,  or  pro- 
ceedings of  the  comnussioners,  as  by 
the  general  inclosure  act  were  di- 
rected to  be  final  and  conclusive  }*' 
and  an  order  was  made  by- a  com- 
missioner and  a  magistrate  jomtlyf 
for  stopping  up  a  private  road  set 
out  under  the  local  act : — Held,  that 
an  appeal  lay  to  the  sessions  against 
such  order,  there  being  nothing  in 
the  general  inclosure  act  which  ren- 
dered the  decision  of  justices  final 
and  conclusive.  Rex  v.  The  Justi- 
ces rf  Yorkshire,  4  Cr.  4.  10 

2.  A  private  inclosure  act  containing  a 
clause,  enacting  ''  that  no  item  or 
charge  in  the  accounts  of  the  com- 
missioners should  be  bindins  to  the 
parties  or  valid  in  law,  unless  the 
same  should  have  been  duly  allowed 
by  a  justice  of  peace  for  the  county,'* 
in  the  manner  therein  mentioned, 
does  not  deprive  a  party  aggrieved 

R  r2 
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INDICTMENT. 


INFORMATION. 


of  the  right  to  appeal  given  in  aDo- 
ther  clause,  against  "  any  thing, 
done  in  pursuance  of  that  or  the 
general  inclosure  act,  (other  than 
and  except  suck  dctemunations  as 
were  by  that  or  the  general  inclosure 
act  declared  to  be  binding,  ^nal  and 
condunce,)  the  allowance  by  a  single 
justice  being  a  ministerial  act  not 
Sidling  within  the  exception.  Rex 
'  T.  The  Justices  of  Cumberland,  4  G, 

4.  Fage6\ 
S,  By  the  general  inclosure  act,  41  6r. 

5.  c.  109.  s.  10.,  commissioners  are 
empowered  to  set  out  private  roads, 
which,  when  set  out,  are  to  be  made 
and  afterwards  kept  in  repair  at  the 
expense  of  the  owners  and  proprietors 
of  the  lands  inclosed: — Held,  that 
commissioners  who  had  made  private 
roads  under  the  authority  of  that 
and  a  private  inclosure  act^  (which 
said  nothing  about  private  roads,) 
had  no  power  to  make  a  rate  for  re- 
imbursing themselves  the  expense 
incurred.  Lord  Falmouth  v.  Rich' 
ardson,  5  and  6  G.  4.  532 

INDICTMENT. 

See  Costs.  —  Pleading,  2,  3,  4.  — 
Right  op  Way. 

1.  Indictment  for  not  repairing  a 
bridge,  described  as  situate  within 
the  parishes  of  P.  and  M.,  and  aver- 
ring that  the  inhabitants  of  P.  and 
the  inhabitants  of  the  township  of 
M.  were  liable  to  repair,  without 
going  on  to  state  what  part  of  the 
bridge  was  situate  within  the  town- 
ship of  M,,  and  that  the  inhabitants 
thereof  were  liable  to  repair,  is 
erroneous.  Rex  v.  The  Inhabitants 
qfPenegoes,  4  G,  4.  94 

2.  A  parish  is  liable^  as  of  common 
right,  to  repair  all  highways  there- 
in, but  an  indictment  will  not  lie 
against  a  district  called  an  extra- 
parochial  hamlet,  for  not  repairing 


a  public  higfawsy  within  the  same, 
unless  some  special  ground  of  habi- 
lity  to  repair  is  allied.  Rex  v.  Tk 
Inhabitants  of  Kingmore,  4  G.  4. 

Page% 
3.  Indictment,  that  defendant  in  the 
reign  of  the  present  king  kepi  a 
common  gamiDg-hoase.  Plea,  tbt 
defendant  in  ihe  reign  of  the  pre 
sent  king  was  acquitted  upon  an  in- 
dictment for  keeping  a  comiDoo 
gaming-house  in  the  reign  of  the 
late  king,  against  the  peace  of  oir 
said  lord  the  king ;  and  avenriog 
the  identity  of  the  ofieoces.  D^ 
murrer^  concluding  with  a  pnyer  dt 
judgment  of  tespondeas  ouster:— 
Held,  first,  that  the  plea  was  bad, 
because  the  indictment  upon  wfaidi 
the  acquittal  was  founded  diaiged 
an  offence  committed  in  the  reigQ 
of  the  late  king,  and  defendant  codd 
not  by  averment  shew  that  the  of- 
fence charged  in  both  indictmenls 
was  the  same;  and  second,  that 
the  judgment  on  demurrer  ir» 
final,  although  the  demurrer  cob- 
duded  with  a  prayer  of  judgment 
of  respondeas  ouster.  Semble,  that 
every  indictment  for  a  nusdemeanonr 
must  conclude  contrk  pacem,  &c. 
Rex  V.  Taylor,  5  G.  4.  W 

INFANT. 

See  Settlement,  26,  27. 

An  infant  can  do  no  act  to  bind 
himself,  except  such  as  is  clesriy 
for  his  own  benefit;  therefore, 
though  he  may  bind  himself  an  ap- 
prentice, he  cannot  dissolve  the  in- 
denture.  Rex  v.  The  InhabitoMts 
of  Great  WigsUm,  5  G.  4.        445 

INFORMATION. 

A  qui  tarn  information  for  penalties 
under  the  game  laws  is  not  an  in- 


JUSTICES. 

fomudon  iritbin  the  mennine 
•  the  48  G.S.  c.  58..  so  u  to  e.ititlo 
the  plaiDliff  to  enter  an  Bppenranee 
and  plea,  when  the  defead^nit  liini. 
self  neglect*  to  appear  and  plend. 
Dadtt,  qvi  lam,  v.  ami,  5  G.  4. 

Page  458 
JURIES. 
5m  Codht-Baron. 

1.  After  a  tales  panel,  on  a\ 
ment  for  libel,  (appointed  tu  ucuieu 
bya  special  jury,)liadbetiii]iiii-,hcd 
for  unindlfferency  in  the  blicriff 
Meld,  that  a  venire  facias  jur:itc 
might  be  Hwarded  to  the  coro 
though  two  of  the  tpeciol  j 
summoned    had   attended    on    ibc 
former  occasion.      Rex    v.  Duttu 
4  G.  4.  71 

2.  Upon  the  prayer  and  award  of  a 
tales  de  circamitantibus  at  nisi 
prius,  it  is  not  compulsory  ou  the 
coroner  or  sheriff  to  select  the  talta- 
men  from  among  the  bytst.iiukrs 
accidentally  in  court ;  they  may  be 
selected  out  of  persons  previously 
appointed  by  the  coroner  or  slieriti 

.  to  be  in  attendance,  in  the  cxptctn 
tioD  that  ft  tales  would  bccoiDi'  nc 
cessary.     Id.  ii, 

JURISDICTION. 

Sec  Pbttv  Sessions,  1,  S. — Skssloni; 
7.  9.— Sbtti-kment,  25. 

JUSTICES. 

See  Aleuoubeb,  —  Carbieb.  —  Con- 
viction, 1,  3,  3.— Dower.— Ev[- 
DBNCB,  2, — Inclosurs  Act,  1 ,  'i, — 
Mandamus,  1.  3,  5,  6,  7. 10.— Or- 

DBR  OP  ReHOVAI,,  1. OVEKSEEHS, 

1.  3,  4. — Petty  Sesbion6,  ],  2. — ■ 
»  FooB,  1. — Pbisdnbbs,  1.- — ~Ses- 
aiosB,  1,  2,  3,  4,  5,  6,  7.  9.— Set- 
tlement 13.20,25.— SiiriiGi-EKS, 
1.  The  Court  refused  an  information 
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against  a  justice  rf  the  peace,  for 
alibied  misconduct  in  his  office, 
where  it  appeared  that  the  supposed 
criminal  acts  tooL  place  more  tban 
a  year  before  the  application,  al- 
though the  prosecutor  swore  that 
the  circumstances  did  not  c(Hne  to 
his  knowledge  until  just  befove  the 
motion.  Rex  v.BisAop,  4G.  4. 

Page  65 

2.  Where  the  mayor  of  an  ancient 
borough,  in  which  he  was  also  a 
justice  of  the  peace,  took  a  fee  (rf 
it.irom  a  publican  resident  within 
the  boroughi  for  renewing  his  an- 
nual license,  and  though  it  appeared 
that  for  fifty-seven  years  a  sinu'lar 
fee  had  been  uniformly  received  by 
the  mayor  for  the  time  being,  from 
every  publican  residing  within  the 
borough  applying  to  have  his  li- 
cense:— Held,  that  such  fee  was 
illegal,  and  might  be  recovered  back 
in  assumpsit  fw  money  had  and  re- 
ceived, without  notice  of  actioD. 
Morgan  v.  Palmer,  5  G.  4,         232 

3,  Where  magistrates  first  took  the 
examination  of  witnesses,  not  on 
oath,  in  support  of  a  conviction,  and 
afterwards  swore  them  to  the  truth 
of  their  evidence,  the  Court  express- 
ed its  disapprobation  of  the  prac- 
tice.   Rex  V.  Kiddy,  5  G.  4.       364 

i.  After  issue  joined,  and  notice  of 
trial  given  in  an  action  against  a 
magistrate  for  an  act  done  in  his 
magisterial  capacity,  he  may  with- 
draw his  plea,  pay  money  into  court, 
and  plead  de  novo.  Nator  v.  New- 
come,  5  G.  4.  399   ■ 

f).  A  charter  provided  that  there  should 
be  two  aldermen  in  the  borough  of 
D.,  who  should  tlct  for  one  year  by 
themselves,  or  their  deputiet ;  that 
on  thdr  death  or  removal  other  al- 
dermen should  be  elected,  who 
should  act  for  the  rest  of  the  year 
by  themselves,  or  t^ciViii^ufies,-  that 
in  the  absence  of  the  aldennCB  tew 
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aldennen  might  be  elected  in  their 
room ;  and  that  the  aldermen  for 
the  time  being  should  be  justices  of 
the  peace  far  the  borough  : — Held, 
that  the  deputy  of  an  alderman  tras 
not  a  joMice  of  the  peace  fur  the 
borough.  Jones  v.  WiUiams,  5 
6  G.  4.  fagf  537 

6.  Stmbk,  th«t  since  the  27   H.   " 
c.  a.  s.  2.,  the  King  cannot  d< 
gate  the  power  of  making  ii  justiri; 
of  the  peace.    Id.  ib. 

7.  Ilie  11  G.  2.  c.  19.  s.  16.,  which 
giTea  a  summary  remedy  lo  Innd- 
Jords  whose  tenants  have  di'sertci) 
their  premises  with  rent  in  nrrcar, 
and  no  sufficient  distress,  by  rcijucul- 
ing  two  justicet,  on  their  own  vii«, 
to  delirer  possession,  doefe  not  re- 
quire the  request  or  complaint  to 
be  made  ii^ian  oath.  Ilitrcfore, 
where  in  trespass  against  t\vo  nni- 
gistratea,  for  turning  a  tennnt  onl 
of  possession  under  this  act,  a  rccurij 
of  the  proceedings,  drawn  up  con- 
formably to  the  statute,  was  given 
in  evidence : — Held,  that  it  was  a 
complete  defence  to  the  action, 
though  they  did  not  appear  to  hate 
acted  on  tie  oath  of  the  lanillord. 
Batten  y.  Otreu,  5  and  6  G.  t.,  563 


LANDLORD  AND  TENANT. 
5«  JusTicxe,  7. — PooE  Ratb,  5, 


•SwALBnouBBs.— Hawkebh  and  Peh- 
tAM.— Justices,  2.— Mandawub 
3.7. 

LORD  OP  MANOR. 

5«  Manoamub,  2. — Poo»  ILate,  I . 
Tenants   in   coparceoery  of  a  copy- 
hold estate  are  in  law  but  oiiu  heir ; 
•nd  it  seems  that  ihuy  are  entitle! 


MANDAMUS. 


the  stewaird  of  the  uuBor, 

Rex  T.  The  Lord  <f  tAe  Mamw  iif 

"    -  "   ■  Pagi*U 


BonmU,  5  G.  4. 


MANDAMUS. 

SmAlehousbb  . — Attacbksnt.— ln- 
CLOBUKB  Act,  1.— Jvitigbs,  3.— 
Lo*D  OF  Manor. — OrEBaant,  I. 
— Petty  SiasioNS,  2. 

1 .  Where  justices  omitted  to  set  oil 
on  the  record  of  a  conviction  on  tk 
Building  Act,  the  evidence  adduced 
on  the  hearing  of  the  infurmalica, 
as  nearly  as  possible  in  the  «t(d> 
used  by  each  of  the  witnesses,  in 
pursuance  of  the  3  G.  4.  c.  23.,  t 
mandamus  issued  to  compel  tbea 
to  do  so.    In  Re  Rix,  5  G.  4.    !41 

'-?.  Where  a  person,  cluming  as  bar 
at  law  of  the  tenant  last  seised  ot» 
copyhold,  was  refused  admisuon  tiy 
the  lord,  and  a  mandamus  tssad, 
but  the  lord,  in  bis  return  tbeielo, 
did  not  deny  the  beirshipj  euqii 
argumentatively,  the  Court  ordeicd 
a  peremptory  mandamus.  Rctt. 
Tie  Brewers'  Companv,  5  G.  4.  307 

.?.  Mandamus  refused  to  commsDil 
justices  to  hear  an  wplication  f« 
an  alehouse  license,  wdich  they  Iwl 
refused,  though  it  wns  suggttlcd 
that  their  refusal  proceeded  troni  * 
mistaken  view  of  their  jurisdictioa. 
Rex  V.  Tie  Jutticea  tf  FarrixgdiM, 
5  G.  4.  3M 

1'.  Mandamus  does  not  He  to  the  m*y- 
or  and  aldermen  of  a  bcwMiefa,  n- 
quiring  them  to  assemble  nr  ibc 
purpose  of  considering  the  ytopAitj 
of  removing  noa-reaidetit  membo) 
of  their  body,  no  serious  injury  or 
inconvenience  to  the  inbsbitiuSi 
bdng  suggested  as  resnitiog  fnxv 
such  noD-resideiMe.  Rex  v.  Tic 
Mayor  nf  Portsmouth,  5  G.  4.    3» 

^    Where  the  inhabitanU  of  a  ftm, 


MANDAMUS. 
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not  within  a  hundred,  had  incurred 
costs  in  defending  actions  brought 
on  57  G.  S,  c.  19.  s.  SB.,  for  damages 
done  by  riotous  assemblies : — Held^ 
that  mandamus  would  not  lie  to  two 
justices  of  the  town  to  make  and 
levy  a  rate  for  paying  the  costs. 
Rex  V.  The  Justices  of  King* s  Lynn, 
5  G,  4.  Page  402^ 

6.  A  resident  inhabitant  of  a  town 
corporate  has  a  right  to  inspect  and 
take  copies  of  a  bye-law  of  the  cor- 
poration, pending  an  action  against 
him  for  a  breach  of  the  same^  al- 
though he  is  not  a  corporator  \  and 
mandamus  will  lie  for  this  purpose. 
Harrison  v.  WUlianu,  5  G,  4.     408 

7.  Mandamus  will  not  lie  to  justices 
to  rehear  an  application  for  an  ale 
license  at  any  other  period  of  the 
year  than  within  the  first  twenty 
dap  of  September,  though  the  jus- 
tices may  have  refused  a  license  un- 
der a  mistake  of  law.  Rex  v.  The 
Justices  of  Surry,  5  G.  4.  435 

8.  Mandamus  re^ed  to  compel  a 
corporation  to  meet  for  the  purpose 
of  considering  the  propnety  of 
removing  non-resident  members^ 
where  the  charter  in  terms  required 
residence.  Rex  v.  The  Mayor  of 
Totness,  5  and  6  G.  4.  507 

9.  Mandamus  granted  to  the  steward 
of  a  manor  to  allow  inspection  of 
the  court-rolls  to  two  tenants  liti- 
gating a  right  of  common  in  the 
manor,  although  the  cause  was  not 
at  issue.  Rogers  v.  Jones,  5  and  6 
G.  4.  510 

1 0.  Mandamus  lies  to  justices  to  amend 
the  record  of  a  game  conviction,  by 
setting  out  the  evidence  on  which 
it  is  founded,  as  nearly  as  possible 
in  the  words  used  by  the  witnesses. 
Rex  V.  Warnford,  5  and   6  G.  4. 

511 

1 1 .  Where  the  charter  of  a  corpora- 
tion declared  that  **  it  shall  be  law- 
ful for  the  mayor  and  capital  bur- 


gesses to  remove  any  of  their  body 
for  non-residence  within  the  bo- 
rough :** — Held,  that  this  gave  them 
a  discretionary  and  not  a  compul- 
sory power  of  amotion.  Rex  V.  The 
Mayor  <^  West  Looe,  5  and  6  G.  4. 

Page  549 

12,  An  inhabitant  of  a  boroogh  is  not, 
by  force  of  his  inhabitancy,  entitled 
to  be  a  corporator;  therefore,  where 
the  inhabitant  of  a  borough  applied 
for  a  mandamus  to  be  enrollea  and 
sworn  a  corporator,  but  did  not 
shew  an  inchoate  right  in  the  inha- 
bitants to  be  corporators,  the  Court 
refused  the  writ.  Id,  578 

13.  Mandamus  will  not  lie  to  church- 
wardens to  make  a  rate.  Rex  v. 
fViUon,  5  and  6  G.  4.  593 

MANOR. 

See  Lord  of  Manor. — MjlVvamvb, 
2.  9. — Settlement,  6. 

MARKET. 
See  Poor  Rate,  1. 

MARRIAGE. 

See  Settlement,  5. 

MURDER. 

See  Certiorari,  2. 

NOTICE  OF  ACTION. 

See  Justices,  2. — Overseers,  5. 

NOTICE  OF  APPEAL. 

See  Overseers,  2. — Sessions,  8,  4, 

5.  7.  9. 

NOTICE  OF  TRIAL. 
See  Justices,  4. — Sessions,  1. 
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OVERSEERS. 


OVERSEERS. 


OFFICE. 

See  Settlement^  6. 

ORDER  OF  REMOVAL. 

Sec  Sessions^  2. 

l.Semble,  it  is  not  essential  to  the 
validity  of  an  order  of  removal  that 
the  pauper  should  be  examined^  but 
if  it  is  possible^  the  justices  are 
bound  to  examine  him ;  and  if  they 
corruptly  omit  to  summon  him  for 
that  purpose^  they  ard*  liable  to  an 
information,  or  to  an  action  at  the 
suit  of  the  pauper,  if  he  is  removed 
illegally.  Rex  v.  The  Inhabitants  of 
Tavistock,  4  G.  4.  Page  113 

2.  A  suspended  order  of  removal  must 
be  served  within  a  reasonable  time. 
Therefore,  where  an  order  of  re- 
moval was  made  and  suspended  on 
the  same  day,  on  account  of  the 
age  and  infirmity  of  the  pauper ; 
and  she  survived  three  yeai;^,  but  no 
notice  of  the  order  of  removal  was 
served  on  the  parish  to  which  she 
was  ordered  to  be  removed,  till  after 
her  death  : — Held,  that  the  service 
was  not  within  a  reasonable  time, 
and  that  the  order  of  removal  was 
void.  Hex  v.  The  Inhabitants  of 
Lampeter,  5  G.  4.  437 

OVERSEERS. 

5fC CHURCHWARDEN'S  ANdOvERSEERS, 

2.  3. — Poor  Rate,  4. — Sessions, 

3,  4. — Settlement,  20.  25. 


1 .  Where  ex-overseers  of  the  poor  de- 
livered to  succeeding  overseers  a 
certificated  balance  sheet  of  the 
grass  sums  received  and  disbursed 
during  the  year  in  which  they  were 
in  office,  mthout  any  other  voucher 
or  document : — Held,  that  this  was 
not  a  sufficient  compliance  with  the 
17  G.  2.  c.  38.,  and  mandamus  is- 


sued to  the  justices  to  hear  sad  d^ 
termine  a  complaint  for  not  piupedy 
accounting  pursuant  to  the  stiuite. 
Rear  v.  The  Justic€$  of  WonBAtt- 
skire,4G.4.  Pag^l 

2.  A  notice  of  appeal  against  the  al- 
lowance of  overseers*  accounts,  tkt 
the  different  items  thereof,  (cDiime- 
rating  them,)  would  be  objected  to, 
without  specifying  the  paiticiilir 
causes  or  grounds  of  appeal,  pano- 
ant  to  41  G.  S.  c.  23.  s.  4.,  is  nunf- 
ficient.  Rex  v.  MayaU,  4  G.  4.    U 

3.  Where  a  local  act  of  pariiamcst, 
passed  for  regulating  the  affiun  of 
the  parish  of  JV.,  declared  affiimi- 
tively  that  there  should  be  two  am- 
seers  nominated  and  appointed  to 
succeed  those  who  were  in  offce  tf 
the  time  of  passing  the  act: — Hdd, 
that  the  justices  might  still  appoint 

four  overseers,  under  the  anthoiitj 
of  43  Mz,  c.  2.  Rex  v.  Pttmaf,  4 
G.  4.  123 

4.  It  is  the  bounden  duty  of  overseen 
to  endeavour  to  find  employment, 
either  in  or  out  of  their  own  ptrisli, 
for  able-bodied  poor  persons  thrown 
out  of  their  usual  work^  and  it 
seems  that  it  is  only  in  the  event  of 
such  emplpyment  not  being  to  be 
found,  that  they  are  authorized  in 
giving  pecuniary  relief.  Rex  t. 
Collett,  4  G.  4.  ISo 

5.  A  formal  demand  is  necessary  be- 
fore an  action  can  be  maintained 
against  overseers  for  the  surplus 
arising  from  a  distress  for  poor's 
rates,  under  27  G.  2.  c.  20.  s.  i: 
and  a  plea  of  tender,  which  is  found 
not  to  cover  the  plaintifTs  demand, 
will  not  cure  the  objection.  Simp- 
son V.  Routh,  5  G,  4.  W 

().  An  overseer  supplying  coals  to 
the  poor  of  his  parish  in  the  name 
of  another  person,  but  without  anr 
view  to  his  onm  profit,  is  not  lial^ 
to  tlie  penalties  of  55  G.  3.  c.  137. 
s.  6.      Skinner  v.  Buckecy  5  G.  4. 

^0 
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7.  A  rated,  inhabitant  of  a  parish 
cannot  sue  an  overseer  for  the  pe- 
nalty given  by  17  (7.  S.  c.  3.  s.  2. 
for  refusing  an  inspection  of  the 
rate  books,  unless  he  shews  that 
he  has  been  w^ured  by  the  refusal. 
Spencely  v.  Rdbmson^  5  and  6  G, 
4.  Page  551 

8.  The  demand  of  an  inspection  under 
this  statute  must  be  made  at  a 
reasonable  time  and  place ;  there- 
fore, where  the  demand  was  made 
at  a  parishioner's  own  house  at  8 
o'clock  in  the  evening,  and  not  at 
the  house  of  the  overseer : — Held, 
that  the  overseer  incurred  no  pe- 
nalty by  reusing,  Id,  ib. 

9.  A  parishioner  is  entitled  by  the 
same  statute  to  have,  on  demand, 
a  copy  of  the  rate  forthwith  de- 
livered to  him,  upon  paying  6d. 
for  every  twenty-four  names: — 
Held,  that  the  overseer  is  entitled 
to  a  reasonable  time.  Id,  ib, 

PAYING   MONEY   INTO 
COURT. 

See  Justices,  4. 

PEERAGE. 

See  Pleading,  3. 

PENALTIES. 

See  Carrier. — Hawkers  and  Ped- 
lars. —  Information.  —  Over- 
seers, 6,  7,  8,  9. — Smugglers,  4. 

PETTY  SESSIONS. 

1.  The  3  G,  4.  c.  33,  s.  2.  gives  a 
summary  remedy  to  the  extent  of 
30/.  against  the  hundred  for  in- 
juries done  to  property  by  riotous 
assemblies,  on  application  to  the 
petty  sessions  in  the  manner  there- 
in prescribed ;  and  by  s.  7.  an  ap- 
peal lies  to  the  quarter  sessions 


when  persons  are  aggrieved  by 
any  thi^  done  in  pursuance  of  the 
act.  Where  the  petty  sessions, 
under  a  mistake  of  we  law,  and  not 
upon  the  merits  of  the  case,  dis- 
missed an  application  under  this 
statute: — Held,  that  the  quarter 
sessions  might  entertain  an  appeal 
against  their  determination,  jRex 
V.  Tucker^  5  G.  4.  Page  479 

2.  Service  of  a  rule  nisi  for  a  man- 
damus to  the  sessions  to  hear  an 
appeal  against  the  determination  of 
the  pettv  sessions  need  not  be  upon 
the  clerk  of  the  peace ;  it  is  suffi- 
cient if  it  be  served  on  the  justices 
whose  decision  is  complained 
against.  Id,  ib, 

PLEADING. 

See  Certiorari,  4. — Churchwar- 
dens and  Overseers,  1. — Con- 
viction, 1 , 2. — Costs,  1 , 2. — Court 
Baron. — Habeas  Corpus,  1. — 
Hundred,  1,  2, — Indictment. — 
Information. — ^Justices,  2.  4. — 
Overseers,  5. — Right  of  Way,  1, 
2. — Smugglers,  1,  2,  3. 

1.  An  informal  plea  in  abatement 
cannot  be  quashed  on  motion, 
though  pleaded  for  delay ;  it  must 
be  demurred  to.  Bex  v.  Cooke, 
4  and  5  (7.4.  174 

2.  The  court  will  not  allow  a  defec- 
tive plea  in  abatement  to  an  in- 
dictment for  a  misdemeanour,  when 
once  pleaded,  to  be  amended.   Id, 

354 

3.  Plea  of  peerage  by  way  of  abate- 
ment to  an  indictment  for  a  mis- 
demeanour : — Held,  ill  on  demur- 
rer, for  not  shewing  in  what  maimer 
defendant  derived  his  title,  and 
that  he  was  a  peer  of  the  united 
kingdom.  Id,  ib, 

4.  If  a  continuance  be  entered  from 
the  last  day  of  Trinity  to  the  first 
day  of  Michaelmas  term,  &ct8  oc- 
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POOR  RATE. 


PRACTICE. 


curriDg  in  the  interim  cannot  be 
pleaded  puis  darrein  continuance 
after  the  first  day  of  Michaelmas 
term,  without  the  leave  of  the  court. 
Rex  V.  Taylor,  5  and  6  G^.  4. 

Page  516 

POOR. 

See  Chubchwardens  and  Over- 
seers, 3.  —  Overseers,  4.  6. — 
PooE  Rate,  4.  5. — Prisoners. 

Qtuere^  Whether  able-bodied  persons 
thrown  out  of  their  ordinary  em- 
ployment, and  inconsequence  there- 
of unable  to  maintain  themselves 
and  families,  are  entitled  to  paro- 
chial relief  in  moneys  as  impotent 
poor,  within  the  meamng  of  43  Eliz, 
c.  2.  s.  1.  Rex  V.  ColUtt,  4  G. 
4.  '  135 


POOR  RATE. 

See  Churchwardens  and  Over- 
seers, 1.  —  Overseers,  4.  5. — 
Poor. — Sessions,  5. 

■ 

1.  By  the  Manchester  and  Salford 
Paving  and  Lighting  Act,  32  G, 
3.,  the  tenants  and  occupiers  of  all 
messuages,  houses,  &c.,  and  other 
tenements  within  the  same  towns, 
are  liable  to  be  rated.  The  lord 
of  the  manor  of  Manchester,  being 
owner  of  the  market  in  that  town, 
is  not  liable,  under  this  act,  to  be 
rated  in  respect  of  his  occupation 
thereof,  and  the  tolls  arising  there- 
from, as  the  occupier  of  a  tenement. 
Rex  v.  Mosley,  4  C7.  4.  91 

2.  A  poor  rate,  without  giving  a  spe- 
cification of  the  property  for  which 
the  party  is  rated,  is  bad :  there- 
fore, where  under  the  head  "  Oc- 
cupiers," the  names  only  of  the 
parties  rated  were  given,  with  the 
rates  and  assessments  opposite  their 
names  respectively  :*-Held,  insuffi- 


cient.    Rex  V.  The  Aire  and  Calder 
Navigation,  5  G.  4.  P^gc  341 

3.  Where  by  a  local  act  the  guar- 
dians of  the  poor  of  the  town  of 
Kinffston-upon^HuU  were  audio- 
rized  to  levy  rates  **  by  taxatioo 
of  every  inhabitant,  and  of  all  lands, 
houses,  tithes  impropriate,  appn>- 
priation  of  tithes,  ana  aD  stocks  and 
estates  in  the  said  town,  in  eqti2d 
proportions  according  to  their  re- 
spective worths  and  values: — HekL 
that  under  this  act  aU  persoml 
property,  including  shippmg,  wis 
rateable,  whether  the  owners  were 
or  were  not  resident  within  die 
town.  Rex  v.  The  Hull  Deck 
Company,  5  G,  4.  464 

4.  If  the  ground  of  appeal  against  a 
poor  rate  be,  that  certain  rateabk 
property  has  been  altogether  omit- 
ted, the  onus  does  not  lie  upon  tk 
appellant  to  give  the  sessions  tk 
means  of  amending  the  rate,  it  being 
the  duty  of  the  parish  officers  to 
include  all  rateable  property  in  the 
rate,  and  take  what  means  they 
can  to  ascertain  its  value.  Id.     A. 

5.  A  landlord  cannot  be  rated  to  the 
poor  in  respect  of  houses  let  to 
tenants,  who  have  been  excused 
their  rates  on  account  of  poverty, 
Id.  ib. 

6.  A  rate  upon  the  Hull  Dock  Cam- 
panu  to  the  full  amount  of  their 
pron  ts,  without  regard  to  the  amount 
of  poor  rates,  is  bad,  /d.  A» 


PRACTICE. 

See  Attachment. — Certiorari,  4.— 
Churchwardens  and  Overseers, 
1,  2. — Conviction,  1,  2. — Costs. 
—  Counsel.  —  Court-Baron.  — 
Evidence,  2,  8. — Indictment,  3. 
— Information. — Justices,  2,  5, 
4. — Hundred,  2. — Mandamls,  3. 
— Order  of  Removal.  —  Plea> 
iNG. — Poor  Rate,   2. — Sessioks. 


PUIS  DARREIN  CONT. 

PREROGATIVE.  - 

See  Justices,  6, 

PRISONERS. 
At  common  law,  prisoners  committed 
to  gaol  for  tnal,  and  having  no 
means  of  supporting  themselves  in 
the  mean  time,  are  not  entitled  to 
any  maintenance  at  the  public  ex- 
pense. The  19  Car.  S.  c.  4.,  and 
31  G.3.C  4fi.,  require  the  justices 
to  provide  a  stock  of  materials  tor 
the  emjdoyment  of  such  prisoners, 
and  the  4  G,  S,  c.  64.,  authorist-s 
the  justices  to  set  sudi  pnaoners 
to  work,  "  with  theirownconsent," 
in  ordet  to  maintwn  themselves. 
Where  a  visiting  justice  reported 
to  the  sessions,  as  an  abuse,  that 
untried  prisoDers  had  been  set  i<> 
work  on  a  machine  called  the  treail- 
mill,  contrary  to  their  own  inclina- 
tions, and  the  sessions  thereupon 
ordered,  that  such  mode  of  em- 
ployment should  be  applied  to  othiT 
prisoners,  as  well  as  those  senten- 
ced to  hard  labour ;  and  that  those 
committed  for  trial,  who  were  able 
to  work,  and  had  the  means  of  eni- 
ployment  offered  them,  by  whicli 
they  might  earn  their  support,  biu 
wlio  refused  to  work,  should  be 
allowed  bread  and  water  only  :— 
Held,  that  mandamus  would  not 
lie  to  compel  the  justices  to  ordci- 
biich  prisoners  any  other  food  ; 
and  that  in  ordering  even  an  allow- 
ance of  bread  and  water,  they  had 
done  more  than  they  were  by  law 
iMund  to  do.  Sex  v.  The  Jiutieci 
of  Yorkshire,  4  G.  4.        Page  loS 

PRISON  DISCIPLINE. 

See  Pkisonebs. 

PUIS    DARREIN   CONTINU- 
ANCE. 

See  pLEAm.NO,  4. 


SECONDARY  EVIDENCE.  615 
RATE. 

ce  Chubchwakdens  amd  Over- 
sEEBs,  1. — Inclosvbb  Act,  S. — 
Mahdahus,  5.  13.  —  Otbbseebs, 
4,  5.  7,  8,  9.— Poor.— Poor  Rate. 
— Sessioks,  5. 


BEMOVEABILITY. 


RENTING  A  TENEMENT. 


Qjuere,  Whether  any  thing  but  an 
express  contract  for  the  nire  of  a 
liousc  for  ■  whole  year  will  ax6a^ 
the  requisites  of  the  statute  60  G, 
^.  c.  BQ.  Rex  V.  The  Inkaiitants 
ifBathmelc,  5  G.  4.        Page  331 


RETURN. 
Sec  Attacuiient. — Manoaudb,  3. 


RIGHT  OF  WAY. 

A  right  of  way  for  all  dw  King's 

subjects  to  pass  and  repass  with 

(heir   carts   and  carnaget  is   not 

restrained   because    ail    carriages 

cannot  pass  and  repass.     Rex  v. 

£uon,  5  and  6  <?.  4.  513 

Where  a  way  has  been  recognised 

public  in  an  act  of  parhament 

'  making  streets,  squares,  &c., 

is  not  necessary  that  it  shotdd 

l)e  adopted  by  the  parish  to  make 

public  way.  Id.  ib. 


SECONDARY  EVIDENCE. 

See  EviDE)4CE,  % 
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SESSIONS. 


SESSIONS. 


SERVANT. 

See  Hawkers  and  Pedlars,  3. — 
Settlsmekt,  7.  9.  11,  12,  13,  14. 
18.  22.  26. 

SESSIONS. 

See  Certiorari,  3.  —  Churchwar- 
dens AND  Overseers,  4. — Evi- 
dence, 2,  3. — Order  of  Removal. 
— Overseers,  1,  2,  3,  4.  —  PETTf 
Sessions. — Poor. — Poor  Rate,  4. 
— Prisoners. — Settlement,  24. 

1.  Where  an  appeal  was  entered  at 
the  Etuter,  and  respited  until  the 
Midsummer  sessions,  and  on  the 
24th  June  a  copy  of  the  order  of 
respite  was  served  on  the  respon- 
dents, without  any  notice  of  trial, 
and  the  respondents  appeared  at 
the  following  sessions,  in  July: — 
Held,  that  the  sessions  were  bound 
to  hear  the  appeal,  though  no  other 
notice  of  trymg  the  appeal  had 
been  given  than  the  service  of  the 
order  of  respite.  Rex  v.  The  In- 
hahUantz  of  Lambeth^  4  G.  4. 

Page  26 

2.  Where  the  sessions,  on  appeal, 
quashed  an  order  of  removal  on 
the  ground  of  its  appearing  that 
the  pauper  had  not  befti  adduced 
and  examined  before  the  removing 
justices,  touching  his  settlement, 
and  it  not  being  stated  that  the 
pauper  had  not  been  summoned 
before  the  removing  justices: — 
This  Court  quashed  the  order  of 
Sessions,  and  directed  a  re-hearing 
of  the  appeal.  Rex  v.  The  Inluihi- 
tants  of  Tavistock,  4  6r.  4.         113 

3.  A  notice  of  appeal  against  over- 
seers' accounts,  stating  that  the 
appellant  *'  will  object  to  the  follow- 
ing items,  or  charge  of  payments, 
in  the  said  accounts;  that  is  to 
say,"  and  then  setting  out  the 
items  objected  to,  without  specify- 
ing the  particular  causes  or  grounds 


of  appeal,  pursuant  to  41  G.  8.  c 
23.  s.  4.,  is  insufficient.  Rei  t. 
Sheard,  5  G.  4.  Pa^  261 

4.  Where  the  attomies  on  bou  fida 
signed  an  admission  the  day  befoce 
the  sessions,  respecting  items  m 
the  overseers'  accounts,  objected 
to  by  the  appellant: — Held,  that 
it  was  not  a  waiver  of  due  notice  of 
appeal,  not  having  been  signified 
by  the  respondents,  or  their  attor- 
ney *'  in  open  Court,"  as  recpmed 
by  s.  5.  of  the  same  statute,    li 

5.  Where  an  appeal  against  a  poor 
rate  was  entered  at  the  Mi&m- 
met  sessions,  and  respited  until  die 
Michaelmas  sessions,  and  then  far- 
ther respited,  at  the  instance  of 
the  appellant,  till  the  EpipkaKj 
sessions,  four  days  previously  to 
which,  the  respondents  gave  nodee 
that  they  would  not  oppose  die 
appeal,  and  the  appeal  was  accord- 
ingly allowed  without  oppodtioo:— 
Held,  that  the  appellant  was  e&- 
titled  to  costs  as  upon  an  appesl 
which  had  been  *'  heard  and  drter- 
mined*'  within  the  meanii^  of  die 
17  G.  2.  c.  38.  s.  4.  Bex  v.  The 
Inhabitants  of  Causton^  4  G,  4. 
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6.  Qtkrre:  Whether  the  justices  at 
sessions  are  at  liberty  to  inquire 
into  the  real  value  of  a  tenement, 
where  there  has  been  a  bona  6de 
hiring,  and  actual  payment  of  a 
£\0  rent,  under  the  statute.  Rn 
V.  The  Inhabitants  of  AmpthiU^  5 
G.4.  ^  297 

7.  The  sessions  have  no  jurisdictioo 
to  receive  an  appeal  in  a  matter  of 
bastardy,  until  the  requisites  of  49 
G,  3.  c.  G8.  ss.  5.  &  7.  have  beeo 
complied  with^  as  to  the  notice  of 
appeal,  and  entering  into  a  recog- 
nizance. Notice  oi  appeal  for  an 
adjourned  session  for  a  difiemt 
division    of    a   county    does  not 


SETTLEMENT. 


SETTLEMENT. 
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satisfy  the  rafuisiiiet  of  that  statute. 
Bex  V.  Tie  Jusiiets  of  Limcoinskirt^ 
5  G.  4.  Pagf  4o4 

8.  A  rule  of  (iractice  at  aeniOM  will 
not  control  the  express  words  of 
an  act  of  parliament.     Id,  ib, 

9.  The  5th  sect,  of  the  malicious 
trespass  act,  1  G.  4.  c.  56.,  gives 
an  appeal  to  the  sessions,  on  con- 
dition that  the  party  shall  give 
'*  immediate  notice  o£  such  appeal, 
and  of  the  matters  tliereof,*'  &c  :^ 
Held,  that  a  notice  of  appeal  seven 
days  after  a  conviction  on  this  sta- 
tute was  insufficient  to  give  the 
sessions  jurisdiction.  Rex  v.  The 
Justices  of  Huntingdonshire^  5  &  6 
G.  4.  594 

SETTLEMENT. 

See    Churchwardens    akd    Over- 
seers, 2. — Evidence,  2. 

1.  Where  the  owner  of  a  colliery,  by 
indenture,  hired  certain  workmen, 
to  be  employed  in  the  colliery  for 
one  whole  year,  at  the  wages  of  Is, 
\0d.  for  a  good  day's  work,  not 
exceeding  fourteen  hours,  and  2d, 
a  day  additional,  when  that  time 
was  exceeded;   and  they  were  to 
forfeit  10«.  6d,  for  every  act  of  dis- 
obedience, and  2s.  Gd.  a  day  for 
lying  idle,  (to  be  deducted  out  of 
their  wages,)  witli  a  proviso,  that 
the    jurisdiction   of    the   justices 
should  not  be  ousted  in  case  of 
disputes;  and  a  covenant  that  if  at 
Ciirutwuu  the  master  should  have 
occaskn  to  repair  the  machinery 
beloDpicc  w  the  cdUiery,  he  might 
Ktop  the  vcdcfl  at  the  furthest  for 
M  iaruaQp£^   wiihoat  paying    any 
irajee»    (&    t&e   workmen,    nnU^ 
ocbenriM:  ^sp^ed  >— HeM,  fhi^* 
chis  wmt  ^  ^guu^canai,  nA  9^  ^ 

workmat  ww,  vsd  m^^rM  ^4^  / 


a  settlement.  Rtx  v.  The  Inhuhi^ 
t4snis  o/B^ker,  4  G.  4.      Pa  fie  Mi 

2*  The  owner  of  a  colliery,  hy 
agreement,  hired  his  workman  for 
a  whole  year,  but  they  won*  not 
to  be  required  to  work  during  Ion 
days  in  the  ChristtHOS  holiaiiyN; 
during  die  working  days  they  woro 
to  receive  2s.  i\d.  per  day  wages, 
and  if  tliev  m^lected  to  work  on 
any  one  day,  they  were  eai*h  to 
forfeit  the  penalty  of  \s,\  tliey 
were  not  required  to  work  tlio 
whole  day,  but  to  do  such  qiiantil v 
of  work  as  was  m|iuiI  to  a  Aill  day  s 
work,  and  as  soon  as  that  was  ac- 
complished, tlii7  were  to  Ik*  lit 
liberty  to  go  where  they  pleascnl; 
and,  though  there  was  a  reserva- 
tion of  the  jurisiliction  of  the  jus- 
tices, in  case  of  any  disputes: — 
Held,  that  this  was  an  exceptive 
contract,  and  that  a  workman  who 
had  served  under  it  for  one  whole 
year,  did  not  thereby  gain  a  settle- 
ment. Rex  V.  The  Inhabitants  of 
Gateshead,  MSS.  £.1821.         17 

3.  Where  a  parish  apprentice  was 
bound  by  two  justices,  and  «•»« 
order  was  referred  to  in  die  inden- 
*"^' j>"*  not  by  the  date  thereof: 
—Held,  that  the  indenture*  werfl 
void  bv  56  (7.  3.  c.  m.u.h^ 
5.,  and  conferred  no  settlement  by 
^„7'^/"^^*';  them.  Rex^.Thr. 
^^bUantso/Bawburg^iO.i. 

pvrocniai   ta^^^    ,^   r^4tr^f   ^/f  1 
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her  maiden  name,  and  after  the 
lapse  of  several  years  was  married, 
by  banns,  to  a  second  husband  in 
that  name,  with  the  description  of 
•*  widow :  "—Held,  that  in  the  ab- 
sence of  fraud,  such  marrii^e  was 
legal,  and  that  her  settlement  fol- 
lowed that  of  the  second  husband. 
Rex  v;  The  InhMtanU  of  St. 
Faiik\  4  G.  4.  Page  34 

6*  Where  the  Court-leet  of  the  manor 
of  A,  appointed  a  person  to  be 
street-driver  of  the  borough  o{  R,, 
a  district  within  the  manor,  extend- 
ing into  seven  parishes,  in  one  of 
wmch  he  afterwards  became  charge- 
able as  a  pauper,  and  it  appearing, 
first,  that  it  was  not  an  annual 
office;  second,  that  he  took  no  oath 
of  office;  and  third,  that  he  had 
not  served  under  the  appointment 
for  one  whole  year: — Held,  that 

.  he  had  not  sudi  a  public  annual 
office  or  charge  as  would  gain  him 
a  settlement,  under  9  W.  &  M.  c. 
1 1.  s.  36.  Rex  v.  The  InhabUants 
ofYaldmg,  4  G.  4.  39 

7.  where  a  pauper  was  hired  fi>r  a 
year  as  a  shepherd,  and  was  to 
have  a  house  and  garden,  rent  free, 
7s.  a  week,  and  the  going  of  thirty 
sheep  with  his  master's  flock,  as 
wages,  die  feed  of  the  sheep  alone 
beinff  Worth  ;£16.  a  year,  and  he 
lived  for  two  years  with  his  master 
under  the  agreement: — Held,  first, 
that  as  it  did  not  appear  to  have 
been  part  of  the  bargain,  that  the 
sheep  were  to  be  fed  with  growing 
promtce;  and  second,  that  as  the 
pauper  by  residing  in  his  master's 
cottage  as  a  servani,  did  not  **  come 
to  settle,"  he  did  not  acquire  a 
settlement  by  renting  a  tenement 
within  the  meaning  of  13  &  14 
Car.  2.  c.  12.  Rex  v.  The  Inhabi- 
tants ofBardwell^  4  G.  4.  53 

8.  A  labourer  in  husbandry  hired 
himself  from  Michaelmas  to  Mi- 


> 


chaelnuu,  at  weekly  wages,  and  by 
the  terms  of  the  contract,  he  was 
to  have  a  month  in  harvest  to  him- 
self, and  if  he  and  his  master  could 
not  agree  for  the  harvest  month, 
he  was  to  harvest  where  be  pleased. 
At  the  commencement  of  the  har- 
vest he  agreed  with  his  master  to 
work  on  the  terms  then  offered, 
and  continued  in  the  service  durii^ 
tfie  whole  year: — Held,  that  this 
was  an  exceptive  and  not  a  condi- 
tional hiring,  and,  therefore,  no 
settfement  was  gained  by  servin 
under  it.  Rex  v.  The  InkahiUadi 
of  AUhome,  4  G.  4.  Page  5S 

9.  Where  the  owner  of  a  mansioo- 
house  and  gardens,    agreed  witii 
the  pauper  to  take  care  of  the  gar- 
dens, and  for  his  so  doing  he  was 
to  take  the  issues  and  profits  of 
part  thereof,  and  to  live  in  a  cw- 
tage  contiguous  thereto,  bekmgiv 
to  his  master,  and  he  was  to  cqb- 
tinue  in  the  premises  for  a  y» 
unless  some  other  person,  be^ff 
that  time,  should  occupy  the  nai- 
sion,   in  which  case   the  gsrdeos 
were  to  be  delivered  np;   aod  i^ 
pauper  continued  in  the  occiptioa 
of  the  gardens,  on  these  tenBS,for 
more  than  a  year,    the  produce 
being  worth  to  him  ^0  per  an- 
num:—  Held,    that    the   paupcf. 
being  only  a  servant,  and  the  res- 
dence  not  being  his  own,  did  not 
come  to  settle  within  the  mesnmf 
ori3  &  14  Car.  2.  c.  12.     Bei^ 
The  Inhabitants  of  Skipdam,  4GA 

S9 

10.  Vendor  contracted,  in  writii^* 
with  vendee,  for  the  sale  of  a  ine>- 
suage,  with  immediate  possesion, 
at  the  price  of  £310.,  to  be  paii 
in  two  instalments,  the  first  on  30^ 
November^  and  the  second  on  ?4(li 
June  following,  when  the  vendor 
was  to  make  out  a  good  title,  and 
execute  a  conveyance,  but  in  case 
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of  non-payment  of  the  money  on 
that  day,  the  agrement  to  be  void. 
Vendee  having  paid  the  first  instal- 
ment was  let  into  and  remained  in 
possession  for  more  than  a  year 
and  a  half  afterwards,  but  never 
paid  the  last  instalment,  nor  had 
any  conveyance  executed.  An  ac- 
tion was  brought  by  vendor  for  the 
remainder  of  the  purchase  money, 
but  discontinued  upon  vendee  giv- 
ing up  the  contract,  and  receiving 
back  part  of  the  first  instalment : — 
Held,  first,  that  by  this  contract, 
the  vendee  did  not  gain  a  settle- 
ment under  9  G.  1.  c.  7.  s.  5.  by 
the  purchase  of  an  equitable  es- 
tate ;  and  second,  that  he  had  not 
such  a  possessory  right,  during  the 
interval,  from  dOth  November  to 
24th  Juney  as  to  gain  him  a  settle- 
ment, by  renting  a  tenement  of 
£\0  value,  under  13  &  14  Car.  2. 
c.  12.  Rex  V.  The  Inhabitants  of 
Geddington,  4  G.  4.        Page  101 

11.  Where  a  nephew  hired  himself 
to  his  uncle  for  three  years,  at  Is. 
per  day,  when  he  had  work  for 
him  to  do,  and  when  he  had  not 
work  for  him,  he  was  not  to  be 
paid,  but  was  to  be  at  liberty  to 
get  work  from  other  people,  and 
there  was  no  proof  of  a  service  for 
the  whole  of  any  one  year: — Held, 
that  no  settlement  was  gained  as 
a  yearly  hired  servant.  Rex  v. 
The  Inhabitants  of  Polesworth^  5 
G.  4.  202 

12.  Where  a  pauper  was  hired  for 
three  years,  at  ^20  a  year,  in 
capacity  of  looker;  his  master  teU- 
ing  him  at  the  time  the  contract 
was  entered  into,  that  he  did  not 
think  he  should  have  fidl  employ- 
ment for  him:  and  he  served  hun 
for  three  years,  during  which  time 
he  did  oQier  work  for  his  master, 
who  paid  him  for  it  extra,  by  the 
job,  and  he  also  worked  for  another 
master  as  looker,  when  his  leisure 


suited; — Held,  that  the  rektioi)  of 
master  and  servant  did  not  subsist 
between  the  parties,  so  as  to  confer 
a  settlement  on  the  pauper.  Rex 
v.  The  Inhabitants  ofLydd,  5  G.  4. 

Page^205 

13.  Where  a  servant,  under  a  yearly 
hiring,  served  for  eleven  months 
and  two  days,  and  was  then  com- 
mitted to,  and  imprisoned  in,  the 
the  house  of  correction  for  one 
month,  under  20  G.  2.  c.  19.  for 
misbehaviour,  at  the  instance  of 
the  master: — Held,  that  the  com- 
mitment and  imprisonment  were  no 
dissolution  of  the  contract,  or  such 
an  interruption  of  the  service  as  to 
prevent  a  settlement^  although  the 
servant  received  no  wages  for  the 
time  he  was  in  custo^.  Rex  v. 
The  Infiabitants  of  Hallow,  5  G.  4. 

210 

14.  A  mistress  hired  a  servant  from 
Shrove  Tuesday  until  M  Michael' 
mas  day  following,  and  three  weeks 
before  the  latter  day,  asked  her  to 
"  stay  again,"  to  which  the  servant 
repUed  that  she  had  no  objection, 
if  they  could  agree  about  wages. 
They  agreed  for  £3.  10^.,  and  Is. 
earnest  was  paid,  but  nothing  was 
then  said  as  to  the  time  the  service 
was  to  continue.  A  fortnight  be- 
fore old  Michaelmas  the  mistress 
said  to  her,  "  I  have  hired  you, 
but  mentioned  no  time;  remember, 
you  are  hired  for  fifly-one  weeks ; " 
to  which  the  servant  replied,  '*very 
well."  The  servant  lived  with  her 
mistress  for  a  year,  under  this 
agreement.  She  had  three  days' 
holidays  at  Christmas,  and  four 
other  days  at  different  times  after- 
wards, and  at  the  end  of  the  year 
received  her  wages: — Held,  that 
this  was  a  yearly  hiring  and  ser- 
vice to  confer  a  settlement.  Rex 
V.  The  InhabitanU  of  Market  Bos- 
worth,  5  G.  4.  217 
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15.  Where  an  apprentice  served  his 
master  for  six  years  and  nine 
months  in  the  parish  of  /.»  under 
indentures  which  expired  at  Mid- 
summer  day,  and  then  went  into 
the  parish  of  Z).,  and  hired  himself 
for  a  month  to  another  master  at 
weekly  wages,  to  which  service  the 
first  master  gave  his  consent ;  and 
at  the  end  of  that  month  the  pauper 
entered  into  a  fresh  agreement  with 
the  second  master  at  ue  like  wages, 
and  continued  to  serve  under  Uiat 
agreement  until  the  7th  June,  when 
he  was  called  out  to  serve  in  the 
local  militia,  which  he  did  for  a 
fortnight,  and  returned  to  his  second 
master  on  the  21st  June,  and  mad^ 
a  new  agreement  to  serve  htm  as 
before  at  6(L  a  day,  and  while  in 
that  service  he  slept  from  the  fUst 
to  the  24th  June,  mclusive,  in  the 
parish  of  /. :  Held,  that  whether 
the  service  with  the  second  master 
daring  the  remainder  of  the  term 
was  with  the  consent  of  the  first 
or  not,  still  the  pauper's  sleeping 
for  the  last  three  nights  in  7.  settled 
him  in  that  parish,  though  the  first 
master  did  not  know  of  his  sleep- 
ing there.  Rex  v.  The  Inhabitants 
of  Iddesleigh,  5  G.  4.       Page  245 

16.  A  bastard  diild,  bom  in  an  extra- 
parochial  place,  does  not  accfhire 
Its  mothers  settlement.  Rex  v. 
The  Inhabitants  of  St.  Nicholas, 
5  G.  4.  253 

17*  Where  a  pauper  contracted  in 
writing  for  the  purchase  of  two 
cottages  and  gardens  at  the  price 
of  70/.,  and  paid  10/.  on  account, 
at  the  date  of  the  agreement,  but 
never  afterwards  paid  the  remain- 
der of  the  purchase  money :  Held, 
that  he  had  not  such  an  equitable 
estate  as  to  render  him  irremove- 
able  firom  the  parish  in  which  the 

§roperty  was  situated.      Rex   v. 
'he  Inhabitanis  of  WoolpU,  5  G.  4. 

273 


18.  Where  by  a  parol  contract  the 
master  agreed  to  teach  the  paimer 
the  trade  of  a  shoemaker  for  twelve 
months,  for  which  the  master  was 
to  receive  a  guinea,  the  pauper's 
fiither  finding  him  board  and  lodg- 
ing during  the  time;    and  at  the 
expiration  of  the  year,  the  pauper 
entered  into  a  firesh  agreement  to 
work  with  his  master  for  twelve 
months,  making  shoes  at  3dL  per 
pair  the  first  hw  year,  and  at  4d, 
per  pair  the  remainmg  half  year,  and 
at  the  end  of  six  months  he  quit- 
ted the  service  altogether: — HdA 
that  there  was   not   a  connected 
hiring  and  service,  so  as  to  coda 
a  setuement.     Bex  v.  The  Inhabh 
tants  of  St.  Mary,  5  G.  4.  Pttgti9\ 

19.  Merely  renting  a  tenement  of 
10/.  a  year,  without  actual  pay- 
ment wUl  not  prevent  the  remoTai 
of  the  tenant  under  the  35  G.  1 
c.  101.,  if  he  is  actuaDy  chargeaUe. 
Rex  V.  The  Inhabitants  of  Amf- 
hiU,  5G.4  2Ji 

20.  If  a  pauper,  who  has  the  means 
of  paying  his  rent  and  sostaimnf 
himself  aiid  his  family  by  the  sale 
of  his  goods,  applies  to  the  parish 
for  relief,  and  the  overseers,  with- 
out fraud  on  their  part,  are  com- 
pelled by  an  order  of  justices  to 
relieve  him ;  he  is  actually  chai^ 
able,  and  removeable,  if  he  has 
not  acquired  a  settlement.  Id.    ih. 

21.  The  boni  fide  renting  a  tenement 
at  10/.  a  year,  and  paying  the  rent 
after  a  pauper  has  become  charge- 
able, will  not  confer  a  settlement 
under  59  G.  S.  c.  50,  Id.  ih. 

22.  Where  a  pauper  hired  himseli 
and  served  for  a  year  in  the  parish 
of  ^.,  and  just  before  the  expira- 
tion of  that  year  he  hired  himself 
again  for  a  second  year,  and  after 
serving  six  months  under  that 
hiring,  he  went  with  his  master  into 
the  parish  of  £.,  and  there  served 
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out  the  remainder  of  his  second 
year,  sleeping  there  the  last  forty 
nights : — Held,  that  he  did  not  ac- 
quire a  settlement  by  hiring  and 
service  in  the  latter  parish  under 
the3and4  fF.  &^f.  c.  11.  Rex\, 
The  Inhabitants  of  Apethorpe,  5  G, 
4.  Page  SIS 

23.  A  yearly  hired  servant  in  hus- 
bandry had,  by  agreement,  a  house 
and  garden,  a  rood  of  potatoe 
ground,  and  the  keep  of  a  cow  on 
his  master's  land.  The  keep  of 
the  cow  was  instead  of  so  much 
wages.  The  cow  having  failed  in 
milk,  the  master  in  place  thereof 
kept  two  heifers  for  him  on  his 
land,  through  kindness  and  not  in 
consequence  of  any  bargain.  The 
potatoe  land,  and  the  keep  of  the 
two  heifers  being  together  above 
the  value  of  10/. : — Held,  that  this 
was  renting  a  tenement  so  as  to 
confer  a  settlement,  after  a  suffi- 
cient residence.  Rex  v.  The  Inha- 
bitants of  Benniworth,  5  (7.  4.    319 

24.  Where,  in  the  absence  of  the 
usual  proof  in  support  of  a  settle- 
ment by  apprenticeship,  it  appeared 
that  the  pauper,  when  a  boy,  had 
lived  for  three  years  with  his  master 
and  then  ran  away  5  that  twenty 
years  since  a  fire  had  happened  in 
the  apartment  in  which  the  pauper's 
father  lived,  and  destroyed  every 
thing  he  had;  that  the  father  and 
mother  of  the  pauper  were  both 
dead  ;  that  the  paupers  master  and 
the  wife  of  the  latter  were  also 
dead  ;  that  the  master  had  left  no 
property  at  his  decease,  and  that  no 
relatives  of  his  were  to  be  found  ; 
that  a  fellow-apprentice  of  the 
pauper  had  seen  in  his  master's  hand 
/  an  indenture,  which  he  understood 
to  be  the  indenture  of  apprentice- 
ship of  the  pauper ;  and  that  after 
the  pauper  bad  left  his  master's 
service  he  married,  and  the  parish 
in  which  he  was  supposed  to  have 


served  as  an  apprentice,  relieved  his 
vdfe  by  receiving  her  into  the  work- 
house :  Held,  that  this  was  sufficient 
evidence  to  warrant  the  sessions  in 
presuming  a  legal  binding  and  ser- 
vice as  an  apprentice,  so  as  to  con- 
fer a  settlement.  Rex  v.  The  In- 
habitants  of  St.  Mary-U'bone,  5  G. 
4.  Page  S25 

25.  Where,  pursuant  to  an  order  of 
cottnfy justices,  overseers  of  a  coim(y 
parish,  bound  one  of  their  paupers 
apprentice  to  a  master  residing  in 
a  Soroush  within  the  same  county, 
having  justices  with  exclusive  juris- 
diction therein,  and  gave  no  notice 
of  such  Ending  to  the  oveneen  of  the 
borough  parish  : — Held,  that  the  in- 
dentures were  void  by  56  G,  3,  c. 
139.,  and  that  a  service  under  them 
gained  the  pauper  no  settlement. 
Rex  V.  The  Inhabitant  of  Newark, 

5  G.  4.  see 

26.  Where  a  pauper  ten  years  old 
went  to  service  "  for  meat  and 
clothes  as  long  as  he  had  a  mind  to 
stopj  to  do  what  he  could,  and  what 
he  was  bid,*'  and  remained  two 
years  r—Held,  that  this  was  not  a 
yearly  hiring,  and  that  a  settlement 
was  not  acquired  by  service  under 
it.  Rex  V.  The  Churchwardens  of 
Chrisfs,  York,  5  G.  4.  442 

27.  Where  an  infant  bound  himself 
apprentice  for  seven  years,  and 
after  serving  three  years  quarreUed 
with  his  master,  paid  him  6rf.  for 
the  remainder  of  his  time,  and  then 
left  him  and  bound  himself  to  ano- 
ther master  in  another  parish : — 
Held,  that  the  apprentice  had  no 
power  to  dissolve  tne  first  appren- 
tice^lup,  and  that  the  second,  Uiere- 
fore,  was  invalid,  and  conferred  no 
settlement.  Rex  v.  The  Inhabitants 
of  Great  Wigston,  5  G.  4.         445 
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SXUGGL£RS. 


K  A  cflonictaQui  c«  24  G.  S.  c.  47.  », 

1.  wUch  sabjecta  tcsscIs   haTni^ 

lonigD  fptms  CD  bcMrd  to  fortei- 

uve,  wlbCD  fooDd    buiciuijB,  &c. 

withm  tbe  limitft  of  a  port  c^  tEia    STATUTES 

kiDgdoD,  mmt  stiew  oo  the  Uct  of  J  ^ 

H,  tlMt  tbe   party  ccnricted  b   a! 

JGhrilMA  ttOsjcei,  and  that  the  ^euel 

wat  iKit  proceeding  <»  her  Toyage, 

urifwi  and  weather  permitting,  &c.'   9.  c.  25. 

ExparU  HamkiM,  4  G.  4.  Page  1  42.  c.  11. 
2.  A  conTictii»iifider45  G.  3,  c.  121.: 

ft.  7.   fer  carrying  and  cooTeying, 

foreign  brandy  in  half  ankers,  al-^|2_  ^  g^ 

leged  to  be  ''  i4m  omJ  lAere  /ia^. 

io/arfeiiuret  tbe  said  offence  being  | 

committed  against  the    provisions  13,  c.  13. 

of  the  acts  for  the  prcfention  of. —  c.  38. 

fmoggiing/  is  insafficient,  in  not 

shevring  the  particular  groands  of 

forfeiture.  Ex  parte  Snuth,  4  G.  4. 

126 
S,  A  conTiction  under  11  G.  I.e.  30. 

s.  16,,  for  knowingly  barbooring 

Mid    concealing    smuggled  spirits, 

cannot  be  supported  by  evidence  of 

finding  the  smuggled  spirits  con- 
cealed  in   tbe  house  of'^  the  party 

convicted,  unless  he  was  present  at 

the  time  of  finding,  or  some  other 

direct  proof  be  given  of  a  guilty 

knowledge.    Ex  parte  Ranskyj  4 

G.  4.  151 

4*  Hic  3  G.  4.  c.  110.  makes  it  an 

offence  for  any  person  to  be  found 

carrying  and   conveying,  &c.  un- 

custom^  brandy,  and  "  upon  the 

oath  of  one  or  more  credible  wit- 


opaatiKi 


W29  dzachaziBcsL  Ex  parte  Jk 
4  and  S  O.  -L.  1^ 

-CITED  OR! 
31ENTED  ON. 


Efd^Ltird  4. 
AleboQses. 


ness  or  witnesses,**  the  offender  is 
liable  to  be  sent  on  board  a  king*8 
ship,  if  he  is  fit  and  able  to  serve  in 
the  navy,  and  if  not,  to  pay  a  pecu- 
niary penalty*  Where  a  conviction 
stated  that  /t.  A,  was  duly  convicted 
before  the  justice  of  having  been 
found  "  carrying  and  conveying*' 
brandy  liable  to  seizure,  without 
stating  that  he  had  been  convicted 


SS.  c.  6. 

9.  c.  25. 
—  c.  — 


Henry  1. 

Juries. 

Henry  3. 

Parisbes. 
Alehonses. 


Henry  8. 
22.  c.  12.     Poor. 
Z7.  c.  24.    Breach  of  the  Fe 
Justices  of  the  Pe 
Poor. 
34  &  35.  c.  26.  Welch  Juc 
S5,  c.  6.    Juries. 


—  c. — 

—  c.  Z6. 


1.  c.  3. 

3  &  4.  c.  16. 

5  &  6.  c.  2. 


Edxc<trd  6. 
Poor. 


c.  25,     Alehouses. 


FhUip  and  Mary. 
2.  c.  5.     Poor. 

Elizabeth. 

5,  c.  3.     Poor. 

14.  c.  5.     

18.  c.  3,     

27.  c.  13.     Hundred. 
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S9  &  40.  c.  S.    Poor.         Page  143 
-43.  c.  2.     Overseers,  &c.    123.  135. 

282.  453.  468 

Charles  1. 
1.  c.  1.    Carriers.  412 

Charles  2. 

IS  &  14.  c.  12.    Settlements.      53, 

89.  101,  223.  272.  297.  325 

19.  c.  4.    Prisoners.  160 

29.  c.  7.     Carriers.  412 

James  2. 
1.  c.  17.    Settlements.  318 

WiUiam  and  Marj/, 

3.  c.  11.  s.  9.    Appeals.  439 

s.  36.    Settlements.  39.  147 

3  &4.  c.  11.  s.  6.    Settlements.    29. 

313 
WUliam  3. 

7  &  8.  c.  22.    Juries.  74 

c.  29,      Liability  of  Parishes. 

98 

8  &  9.  c.  25.    Hawkers  and  Pedlars. 

85 

c.  30.    Poor.       138.  214.  530 

c.  —    Appeals.  27 

c.  —    Certificates.  278 

c.  —    Service.  293.  318 

9  &  10.  c.  27.    Hawkers  and  Pedlars. 

44.  85 

c,  —    Rates.  466 

10  &  11.  c.  24.    Carriers.  412 

Anne, 

1.  St.  2.  c.  7.      Yarmouth  Borough. 

232 

4  &  5.  c.  16.  s.  11.    Pleading.     176 

5.  c.  14.     Game.  182.  458 

George  1. 

1.  St.  2.  c.  5.    Hundred.     133.  403 

c.  48.    Trees.  424 

6.  c.  16.    Trees.  424 

8.  c.  14.    Informations.  461 

9.  c.  7.  s.  1.    Poor.  139 

-  c.  —  s.  5.     Settlement.  101 


9.  c.  7.  s.  8.    Appeals.  Page  26 

—  c.  22.     Hundred.    132.  198.  419 

10.  c.  10.    Tea.  86 

11.  c.  30.     Smugglers.  151 
22.  c.  36.     Hundred.  422 

George  2. 

3.  c.  25.    Juries.  74 

8.  c.  16.     Costs.  403 

9.  c.  35.     Hawkers  and  Pedlars.    86 
11.  c.  19.     Distress.  563 

17.  c.  3.    Rates.  551 

—  c.  5.     Bastards.  260 

—  c.  37.    Parish,  liability  of.      101 

—  c.  38.    Overseers*  Accounts.     7. 

282 
B.  4.     Costs.         269.  556 

18.  c.  18.     Dower.  225 
20,  c.  19.    Servants.                    210 

22.  c.  46.    Costs.  403 

23.  c.  33.    Fees.  229 

24.  c.  44.     Justices.  234.  400 

26.  c.  31.    Licenses.  435 

27.  c.  20.    Poor's  Rates,  193 

30.  c.  24.     Certiorari.  591 

31.  c.  29.     Bakers.  4 


George  3. 

3.  c.  6.     Bakers. 
6.  c.  36.    Hundred. 
—  c.  48. 


4 
426 
426 


12.  c.  46^  Hawkers  and  Pedlars.    82 

13.  c.  51.  Welch  Judges.  545 

—  c.  62.  Bakers.  4 
— .  c.  78.     Highways.                   521 

—  c.  82,     Bastards.  254 

—  c.  .  Trees,  425 
17.  c.  15.  Court-Baron,  500 
20.  c.  17,    Dower.                       225 

—  c.  36.    Bastards.  254 

—  c. —   Guardians  of  the  Poor,  451 

22.  c.  83. 449 

23.  c.  70.    Smugglers.  153 

—  c.  —  s.  30.      Notice  of  Action. 

237 

24.  c.  47.    Smugglers.  1 

25.  c.  78.    Hawkers  and  Pedlars.  86 

26.  c.  77.  Informations.  461 
29.  c.  26.    Hawkers  and  Pedlars.  48 
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29.  c.  36. 
^1.  c.  46. 

32.  c  69, 

33.  c.  54. 
35.  c.  96. 


SUNDAY. 

Trees. 

Prisoners. 

Rates. 

Bastards. 

Informations. 


425 
161 
91 
254 
461 


c. 


—  c.  101.  8.  4.  Settlements.  29.  297 

s.  6.     Bastards.  254 

Poor.  141 

Appeals.  261.  556 

Inclosnre  Act.      11.  62. 

532 
Notice  of  Action. 
Settlements. 
Justices. 


36.  c.  23. 
41 .  c.  23. 
—  c.  109. 


43.  c.  92.     Notice  of  Action.        236 

—  c.  124.     Settlements.  115 

—  c.  141.     Justices.  429 
45.  c.  121.     Smugglers.  126 

47.  8.2.  c.  111.     Overseers.         123 

48.  c.  68.     Informations.    *'         458 

49.  c.68.     Bastards.  255.  454 

—  c.  124.     Appeals.  439 

50.  €.41.    Hawkers  and  Pedlars.  44. 

82 

—  c.  48.     Stage  Coaches.  169 

—  c.  73.     Certiorari.  4 

53.  c.      .    Hawkers  and  Pedlars.    52 

—  c.  127.  Ecclesiastical  Courts.  118 

54.  c.  170.     Bastards.  254 

55.  c.  137.     Overseers.  360 

56.  c.  139.     Parish  Apprentices.    23. 

366 
Hundred. 
Costs. 
Settlements. 


57.  c.  19. 

58.  c.  70. 

59.  c.  50. 


402 
67 
28.    297. 
325.  331 


George  4. 

1.  c.  56.     Appeals. 

3.  c.  23.     Convictions. 

—  c.  33.     Hundred. 

—  c.  77.    Alehouses. 

—  c.  110.     Smugglers. 

4.  c.  64.    Gaols. 

SUNDAY. 

See  Cabbieb. 


594 
186.  249. 

511 

133.  479 

235.  435 

1.  170 

157 


WITNESSES. 

SURVEYOR  OF  HIGHWA^ 

See  Certiobari,  3. 

TAXES. 
See  PooB  Rate,  3. — Settlemen- 

TENEMENT. 

SeePooB  Rate,  1. — Renting  a 
NBMENT. — Sessions,  6. — Sett 
MENT,  4.  7.  9,  10.   19.  21.  2 

TREES. 
See  HuNDBEu,  3. 

TRIAL  AT  B/VR. 
See  Cebtiorari,  2. 

VAN. 
See  Car  BIER. 

VARIANCE. 
See  Ri«HT  OF  Way. 

VENDOR  AND  VENDEE. 
See  Sbttlembkt,  10. 

VENUE. 

See  Cebtiorabi,  2. 

l-ERDICT. 
See  Hundred,  2. 

WAGES. 

5ee  Settlement,  13,  14.  2o. 

WAIVER. 
See  Sessions,  4. 

WIDOW. 
See  Doweb. — Settlement^  o, 

WITNESSES. 
See  Justices,  3. — Mandamus,  1. 


END    OF   THE    SBCOND    TOLUME. 


Umdn  t  PriBMl  hj  C.  Rowortfc,  BaU-Twd,  Toiple-Bv. 
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